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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL.NO: 47/85

. Q&j}l 590 j D

BEFORE: The Hon., Mr. Justice Rowe - President
The Hon. Mr. Justice Carey, J.A.
The Hon. Mr. Justice White, JiA.

BETWEEN CHARLES ERNEST SMATT PLAINT | FF/APPELLANT
AND SIR JACK LYONS 1ST DEFENDANT/RESPONDENT
AND KENS INGTON INVESTMENTS

LIMITED 2ND DEFENDANT/RESPONDENT
AND DAViID STEPHENS LYONS
(Trustee for Kensington 3RD DEFENDANT/RESPONDENT

Investments Limited)

Richard Mahfood, Q.C., & Dr. L.G. Barnett for Appellant

Harvey daCosta, Q.C., David Muirhead Q.C., & Donald Scharschmidt

ROWE: P.

tor Respondents

June 1, 2, 3, 4, 5, 8 & December 18, 1987

A regrettable tfeature of the Jamaican life in 1974 was the
volume of adverse publicity which the country received from inside and
outside the nation, from citTizens and foreigners alike. This publicity
had a dramatic effect upon property values and ever so many of the real
property cases litigated These last few years had their genesis in the
1974 era.

Sir John Lyons and members of his family had happily
vacationed in Jamaica, summer and winter, for upwards of a decade before
1974 and for the greater part of that time they lived in.a luxurious
villa "Blundel™ but more commonly known as the "Glass House" a1 Mammee
Bay, St. Ann, Jamaica, owned by David Lyons as Trustee for Kensington
Investments Limited, a Caymen Company. An attempt was made by Sir Jack,

undoubtedly acting as agent for the other Two respondents herein, to



-.ﬁﬁ;._il: 2 _ |
c.sell The "Gless House“ buf The saie was: aborfed a+ an- advanced sfage.-:eff'
ﬂfiThere foliowed a seraes of wr:?#en of‘ers and counTer proposals
| ,emanafing w:+h The appe!ian? and en+hu51asfucaliy embraced by SIF Jack.f:'
in Sepfember and chober 1974 for The saic and purchase of Thss house,’fdﬂ-"'
Two Th:rns became c!ear in +h|s correspondence.; Flrsfiy,
' Slr Jack was' in3l51!n9 on naymenfe belng madu on an exTernal bas:s +o
"fhe ownlng company |n +he Caymen is!ands and second!y Tha+ The E :}th:;f-“.
-_“appelianf was adV|51ng Str Jack To seil as soon es p0551b!e as ofher—'ffffﬂ7f
;w;se he s+ood ?o !ose hiS enT1re tnves.menf |n Jamalca.- :i
On November 14 |9?4 S|r Jack ﬁabied The appelian? To say.ﬁf“pzlxl
e Lo RS “Conf;rm subJec+ fo Exchawae Confrol R S R
A S e jSale on House Jamaica Doltars Eighfy B e
g SR Sl Thousandimmed fate depositoten S e
. percent to Hugh Hart completion wlTh-z
i B0 ‘days 'stop Al fees etc tobe
“shared equally stop: This offer is
o ifor immediate aCfepfance and 1 am

d:d phontno HarT Frlday S+Op Pegards S

The appelianf responded Jmmed:afeiy by sendlng +o Huch Har+
: Then a pracfis;ng aTTorney, Tne sum of ¢8 OOO as deposz+ on The Mammee
".-p18 1974 Har+ on’ November i8 197ﬂ prepared and forwarded To The Bank
;.of Jamaaca a draf+ A reemenn or Sa!e W|fn a reques* for Exchangc '
[Bpf 'ﬁe' N _ZConTroI approvai BOTh The clr‘af‘L AgreemenT for Sa!e ond The unsrcned ;
‘‘‘‘‘ | rcovering Ie?+er reaerred TO ?he'nransferor a5 Dthd STcpnen Lyons as
.'%%f’- . o ”dTrusTee for Kensangfon EnvesfnenTs Lfmlfed, wh:ie The draTT Agreemenf fef
| gSa!e in defalilng +he make up of The pu chase prtce rec:Ted Thaf
"*.-“The said +o?al purchase pr;ce of .'_.d. =
. 1J$806,000,00° sha1§ bé payable. ln :';ff;--
S Cayfan Dollars et the rate of -

. exchange of J$1.00 being o
"'equvqlenT ?o b S $1 10 I L

Bank of Jemalca approvai was S|gn|fied +o C{1n+on Har+ &
'"diCompany of whlch Mr. Hugh Har? wa: Senlor pgrfner bR January 7 3975
f:ﬁTnts Ieffer of aPPFOVoi requesTeG STwTeﬂenf of Accoun?s show1nc The “dﬁdj3d3~d

: amoun?sor funds nn:haﬂd for Mr Lyons s0 fha% "we may con5|der your NF:;jf;'

ddappl|caT|on for ?he rem:?fence of proceeds To h|m “fliﬂfﬁ
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5Comh1efi¢n;of the contract did not.teke.place .in .January. .
 1925¢;;ihe£appéiEéﬁf,sa;d;fhatqhe made - financial arrangemen?s:thrbﬁgh -
-LconfacfsfwifﬁzaJnumber;;f¢banksfand.was;wiliing,anq_abie to complete

_the purchase. but ¥EaézSir-Jack”Lyons*prOCrasfjnafed,by.Teliing him
1ﬁjrst!y,-thrbuéh;Hﬁgh_Hari,-ThaT;poSsessign_would.be_delayed,until ; o
. ﬁp,ﬁngarb§Héa+h,;;aEprominenf-English.politician,_had had the use.of .
The,hbuse; secondly, that his family had then expressed to him.a. - . -
renewed. desire to.use the house, . thirdiy, that he.Sir Jack, had been
“informed by his fegafladviser-inﬁEngland That he: did noct have fo
: hqgguﬁrihEﬂagreeﬁéh% asfﬁe ﬁfa 60%}6wn-f%éihouée;ahd tastly that in
- any event the prfce wés'%ob ibﬁi." o b

Be+weéﬁ-Fébrua}9 ﬁ,=ahd!A§Ei1tii,;1975?correspondence
passed between The'iéééf é&vfééfs %OF Théﬁéppé!{aﬁf3and for
_Sip,Jack;Lyons.The,imporf_pf.which.was_TheginSESTence.by_+he appe!lant
on the:one:hand that he had entered into a:-binding contract wi?hiThe'”
respendents and on the.other.hand-a denial of .this claim by the. .
respondenfsadn;the.fwin.grounds that:

. (a) Sir Jack.was nct the:.owner of the . .
property and the owners had decided
that they did-not.wish to proceed
with The proposed sale to The
-appel lant and. :

(b)Y that nc binding agreement had been. .
reachecd between Sir Jack and the
appel lant..

AcTion'ﬁasjcommenced.by_suif filed in Tthe Supreme Court by
the appellant seeking.épeéif3¢ﬁpééfbfméncé;;aéférﬁa%ive!y_damages and
alternetively rescission of the éog%}ée%;'ché-sféfémen+ of claim is
unremarkable.  In addition.the appellant filed.a Caveat upon the Title.

~The Amended Defence however,.raised a number of specific issues viz.,




LWTha? The aileged ccn+rac+ as subJecff5 L

_'kchange Cohtrol permcsszon would be'_
;obfanned for +he purchase pr|ce ?o beﬁj

ﬁf:fhé¥“fﬁe:?espoﬁded?ﬁSer Jack Lyons
“was not the authorised agenf ‘of The
f2nd_and 3rd reSpondenfs to effecf“*

_ ”'f+ha+ the cable of November”xa 1974
roididinot confirm the terms of: The
'ijagreemenf alleged by The appelian?

'fffe?haf Hugh Hart was ac?nng as agenf offe
covithe dst respcnden+ only and notion’
: ngeha%f of +he 2nd and 3rd responden

'”;Tha# The deposxf referred fo in ?he cable
“was: not, pa:d To: any of +he respondenfs,_

}ThaT fhe Ieffer of applsca?lon “for. Banﬂl
of Jamalca Exchange Controt: approval was -
fdefec+tve an Thaf lfzomtffed The pegg;ng

: rThaT:Bank‘of Jama;casapproval haﬁ nof
"been given fo remit the full purchasek
jprice To the Cayman ls!ands,

=_;f'{h){t*+haf +he abpeiian? had'beenfoffered

o faited and or neglected to accept: the

-~ gfconTrac+ ‘which repudiation The: :
“Wﬁrespondenfs_had accep?ed,.._- zg:.g-~%

-5Qfeﬁ+o perform The con?racf

'””*ﬁfhaT Fhero was no suff1c1en? nofe or: fef?i__ _

memorandum of the 2l teged ‘contract o

::'fﬂVsaflsfy +the provisions of: secflon 4 R

| of the  Stetute of_Frauds 1677

'-:waavea? aga;ns? The'T1+le..

specific performance in April 1976, had jﬂ

{ *?fTransfer and had thereby’ repud:afed The gﬂfei{glfT |

"’eﬂfhaf +the appellanf was nof W|!!|ng or able




= 5;;_.
: ~7'Af'friai'?hc appelianT wavered in hIS evcdence as ?o ?he“

' -'f:me when he f:rs+ became awere fhaT Sar Jack Lyons was sfapula?ang

"}for The purchase prlce fo be patd lﬂ’Un]Ted S#afes currency in the"

'_jCaymen lstands He satc The pegglng prov:5|on WwWas an "lnC1den+ui"'
'..“|n+roduced by Pch affer ?he cabte of November 14 and-fha?-he agreed-

o cTO'ThaT-Term. Slr Jack Lyons gave ev:dencc Thef nc+ oniy had he -

-}dascussed paymenT 1n forergn currency bu”:he had go? an ‘assurence from -

" the appeiianf Thaf +ha+ wou!d no? be a’ prob!em 2s The appellan*‘s
c;nfended par?ner was a weaf?hy nmerlcan acfor.- There was no finding
fby ?he Tria! Judee as To when ?he peggln pcov;sfon was.fir§T Trfrddﬂced
flnfo The negoflaflons bus |+ appears from Tbe evrdence that the: appeiianf
-and Str Jack Lvons bofh knew fhaf The rafe cf exchancc ex+anT i

'Jama:ca in Novembe :T??ﬁ wasg JSl OC To U S $f 10 and Tha? fha# conver=

sion: ra+e~d4d nof Then preSen+ a problem To eafher ofithem. With the

i'fdevaluafzon of The Jamalcan dol!ar, however, :T has become important o -

'-_cetermlne whefher The purchase pruce wQs a 4sxed sum in Jamaican dollars,

viz J$80 OOO GO and noT o cenf'more or The Jamalcan dol!ar equivalent of

U U.5.888, OOO 00 whafever ?th sum in Jamalcaﬂ doiiars migh? be at the

7c:'T|me of paymen

L The 1earned ?r;ai ludge d1sm|sscd”+he appeliant's ciatﬁs

 -c.and enfered Judcmen? for ?he resnonden+s on: The ¢lzim and counterciaim -
but ¢id not: orderiany damagcs.;=jhafqnasngjfor;fhe-respohdenTSTThe'?rla}-

g Judge found o

.I(a) Thaf There was B valid confracf cnfered .
i Hbefween +he appeilanf and the resmondenfs"

o (b)'fha? Slr Jack Lyons acTed a@nd held him="
com ivsghf out o the cappeldantoasia. person -
- having The right and authority fo . .
Sl Contract withi the sappeldant forthe: salejﬂffL~7v;'
~ - and purchase of The properTy. .

(€) “that Sir Jack. Lyons was seltsng w:fh The%“
' knowledge and approval of the owners the
“second ‘and: Third respondents;




-(d)ZVThaT +he ob?alnlng of Bank of Jama;ca’ﬁ;';g;"
© o Exchange Confrol approva! was part of 7
~the contract, that it wag a condition
. precedent and. that i+ was the
- appellantts duty," obligaflon and
U undertakingunder The" agreemen* To
__seek Bank of Jamasca aoprovai

C(e) - that fime 1‘0'~ compleflcn had” passed
= 'when the Bank of Jemaica wrote'on' BT
___1January 71975 gav:ng permiSSton for;3,ﬁ,.f
”q~reg:s?ra?;on and: seeking furTher SRRt
> e:nformaflon,,__ ;s S

:__(f}-fThaf The appellanT was ready and wuii:na
RN R (oF comﬁle*e the contract but he'did: not
RN show Thaf he was: able to pay’ and so to
o posaflon o complete at’ any +|me

Lo durrng The l:fe of the con?racf

'_:'(g)::fhaT The ls+ resgondenT repualafed The
-:-:_;iconTracT before compief:on,_*.°”

U (h) Cthat the appe!fanf in acceﬂfsng ?he R
- .return of ‘his deposit had ‘accepted: The Gl
i1st respondent's repudiation’and the
_f,con?racf wes Then mufuaiiy ?ermtnafed
B ;+ha+ fhe appeflanf d:d no+ have The
Yo money o make the deposit onian o
;__offer made” in 1976 ‘on the same Terms
“gs in November 1974 for the sale of-
. the said property and consequen?!y he
'”~5cou!d noT accepT Thaf offer, ;f U

- f(jif Thaf :n any evenT The aope!lan? dad : _ L
“f”,ﬁnoT show ?haf he had suffered any damages. S

The apoeiianT has soughf an order of thls CcurT fo se? aSldee..”ﬁ o
the Judgnenf |n The courf be!ow and To order spec1f1c performance of +the
agreement for sale and/or damagcs for breach of conTracT subJec+ To the f:-"

‘obtaining of forelgn exchange anproval frcm +he Bank of Jamalca for *he

remlffance To fhe Vendor of The sum of U S._$88 000 00 Iess The vendor 5-'-'

'legal costs: and expenses._ He ha: done :o on four separaTe crounds. ”A ”-." -
'responden?'s NoTsce was flied :n chober 1985 and amended a+ ?he e;f :
commencemen? of *he appeai seekang To aff:rm ?he Trea! JUdO@ s dec:suon ff'”

'jon o grounds --firsfly, ThaT on The ev:dence The ?r:al Judge ough? To

have’ found +ha+ There was no con?racT beTween The appel!anT and

 51r Jack Lyons and secondiy ThaT add;f:onally or alTernaf:veiy fhere
'Was no confrac+ befween The appeilanf and The 2nd and 3rd respondenfs
._as the 1st responden+ had no aufhoriTy To btnd Them and |n eny evenf
lf There was a conTracT 1; was noT enforceao!e as There was no memorandumie'J'

o satisfy The;STaTuTe_of Frauds,~_ '




The f;rsf quesflcn whlch arlses for determination is
whether there was 2 conc!uded confracf beTween The appeliant and the
first respondenT S;r Jack Lyons and nn my opnn:on this all turns
upon whefher There was an agreemenT &s o the. purchase price, |t
was argued for The first respondent Thaf-aT al! Tlmes the appel lant
was puTTiﬁg.fo#wafd Pn his5S?aTéméan¢f Ciaim éhd in his evidence a
purchase. prlce of J$80 OOO OO whtle The flrsT responoen+ was saying;
and The Cour+ SO found +ha+ Thp purchase prlce was J$80,000.00
pegged to The”U S at JSI OO #o U S $1 10 lf~+herefore the appellant
was cnly enTified To specafxc performance of The exact centract which
he pteaoed how Then couid he in: 5;3 amended Grounds of Appeal be
praying for spec:flc performance of a confracf which he did not plead?
On a perusal of The—pleadrnca it dCcS not - appePr ThaT the pegging of
the Jamaican do!lar To +he U S doilar was a dsspufed issue, In
paragraph 3 (1|i} of Thetsiafemenf-of?Clajmmtheeappeilanf pieaded that:

- "'On or about the 15th.day of -November,
1974, °Mr. Hugh Hart; acting on the
instructicns and or on behalf of the
- Defendents crally asked the plaintiff
if he could agree to certain
:ncidental matters . .in. connecfeon with The
safte, To wh ch the P!aln?lff,agreed
-.mThese-incidenTal maTTers,were:;_
(t } e b e A s e ek e a» t-_o"'a LR IR IR Y .._o. . s -_'_o"

([3) Ted e e s s et r et s s A Y s s e sBBraanFy O

. L1113} *the purchese price-of Eighty..
Thousand Deilars +o be
. -pavable . inCayman:Doflars.at.
the rate of exchange of J51, OO
cto a5 $51:10, .....;.?=

. This pleading was not .admitted by the.respendents but. what

they said in-paragraph .} (ZJﬁOfLThe-Amended.Dé{éﬁcegjspinsfrucflye:.=_-



"ij3+hen stood at 1$1.00 to US.

1‘0 _l_he pegglng pl"OVESiOnt

."'-fTe!ephone he had tmpressed upon fhe appe_

 jThe'Jama|canvdol!at.

:affourchase prtce an Uisﬁido!lars gayable ln +he Cayman !slands. Whaf

'separafed These parTres was The quan#um of_The purchase DFICG.“ SmaTT

Cing paraﬂraph 3 |n fha

Sfafemen ~Gf r :
“the -purchase price was to be Eighty.
- Thousand: Jamalcan Dollars ‘pegged‘

'aabefweén + é. amaiCan Dollar and
: he Un|+ed S+a+95 Dollar on. +he

sand: was lﬂfEﬂd&d;

-prOVtS|on m'"n'
i DY ; S fo mean. 1ha? a8 the
CJamaican doltar apprecaafed
.yﬁﬁ;;deprec1afod agalnsf The. Unlfed ;
o States detlar so would +he price
" expressed in: Jamazican doliars be
. reduced or. increased at the’ Fime
ooafthe comp!efiun of The alieaed;,
:ﬂiConfracT LA . o

1974 He saud;f'o, Th

A cord’"g_*o 'he appeiiaﬁ?s as The exchanne rafei:%[:fhﬁa:c“v
. Ts'pe 'ec+ty wathng To accede ;ff;iy_j.-_=ﬁ

Sir dack Lyons was emphafic in h:s evncencsf'a;;jaﬂ'ﬁu'

'-3fTha+ prlor To The cabie,_|n face +o face'conversaflon, and on The ;; SR

tanf'+he neCGSSiTy To have The S

“fﬁiwas:saytng i promnse Tobcay JSBO OOG 00 fd"}':'"

L f.{be pald 0. S__$88 000. oo;

"”lffhe meanlng oa_*he peggtﬂg PFOV‘S*O“ a“d “ha* "eeds TO be- -”

'Fa;whaf effec+ |f any,lths 1ssue wou!d have upon The formaT;on of The'y

CIear]y'Therefore +he 1ssue JOlned wasfas Tou; :'fo"

‘ijfconTrac?. _-af;l' e




- Tweddel v, Henderson ( 1_975) 2 AH E R 1096, was relied -

upbn'hy +he respomdehféemeVéﬁoW"mhaT;ffiln an oral confrac+ There is

a4 divergence befwesn The parf&es as;To what one =:fL:'-irj-p'ay-amd what

“e_+he other would recelve for hlS prope_kv;:*”

U matter of substance ane mus? be se+ eu* 1n The dofe or memorundum.-"

ln Tweodei v. Henderson a prospec+:ve purchaser oralty o

 -ﬁcreed with a bunlder ?c consTr'cT a house for a f;xed surm whlch ‘should

_be pald in four 11c+aimen+s. The ho+e or memcrandum upen which the

'purchaser relied in. an:acfton for _pec:fnc performance made ho men?lon =
-of-The::nsmatmen?-paymen;,: Piewman V C..satd a# p. 1103:

' "Counsel for |he piasn+tff however,
submifs thaet +the only terms that i _
need be stafed in 2 memorandum are =
waterial terms and that ‘material © "
. -terms’ mesns terms of substance or - -
©importance ‘and that FHe provision
. for stage. paymenTs, @s They are e
Cealled, was ‘not e ‘material term in ¢
.. That.ssnse. | .am, unable to accept -
that argumenT 1+ seems o me that
... the provision. +Fhat the purchaSe-
© . money was ‘to be" paid, tict at the-
- end.of the day, when the bungaiow had '
“been compliated and was’ ready for
-+ handing over, but: by The four STages
" 4o which 1 have referred, isa : _
material term .in every. re!evan+ sense ::* ST
2nd there 15 no r‘eferehcD Ot iR e
-..The alieged memﬁrendum

The appetian? and flrs+ respondenf dtd noT befween November-

2-14 and 35 1974 |nfend To vary The essenmlai Terms of The confracT whlch

A:Mammee Bay rrcmtses, and ;+ seems fo me ?ham The pegg:ng provus:on was

‘13ia mosf maferial Term, |ndeed The mosT essenfla! Term 1n ThaT acreemenf

and tT musT be ev;denced in wr1+;no lﬂ 2 noTe or memorandum To samasfy -
'-ifhe provnsaons of secT:on 4 of ?he Smafufe o"c Frauds. l w;ii refurn To".

.'Th:s la*er.t.:



:-f ,”1éj?T '.
Mr. daCosfa subm;?fed Tha* There was no agreemen? be+ween
The appelianT and “the second and Thlrd respondents as The farsf
:respondenT had no- aufhorlfy ?o b:nd Them. McKaan J., held ?ha? ?he

- Sooithe
1s+ respondenf had/aufhorsTy of fhe_an and 3rd responden?s To confracf

. with The appeilan+ : She sa:d a+ p; 156 of +he record

'-“The f:rsT defendanT made The arrangemenfs
S forsale w:Th +the pia;nfxff _ He flrsf
'defendant was' the perscn giving SRR
instructions +o +he A+?orney w:?h respecf
iotorthe saleiand terms.of ‘The agreement.
A1l the defendants were residing abroad: a+

L ithe +ime and nothing wes brought fo show lfihﬁf“'-*fiﬁ”*i"

o . > SN _ f;why +the owners Tnemsetves ‘could not: have
S b e ostood with the: first defendantiin atl SR
: Lo Do comnunications with o the: pialnfsff For ~f B

“ithe first ‘defendant to say at this: V}} jjff£;H 1;li  3”

. ~stage that ‘he was watfsng for the usual = -
- family meeting .at’ Christmas +o inform ;vf'_4 (i
" them and discuss the sale with them'is-uh- o
Ceooworthy of himi He is aproperty. developer .+
“inEngland- fam;i:ar with the Estate 0 .= 0
. operations and he admits Thts._ The: maffer-i“&:7~~
- of- ownersh!p and disposal of properTy :
- shoudd be-one: with which he would. be very
’famt!;ar._ 1 am safisf:ed he held hlmse!f
- out and scted with the. plaintiff as a-
_ person having the right and authority To
L contract with The Plainr:ff for The sa!e
”ﬁ cf The proper?y ”r'-~fm;. i

_ Then aT p. 16 she sald furfher

--:"The defendanT SQld fheT when he was’ makxng
rarrangements to sell the proper?y, The sale -
LT Wag subJecT to the famliy s approval. The
e . _ R PR cunsighed letter of the: 18th of Vovember, ey
Tt e L1974 4c Bank of Jamaica clearly states that
o . David Lyons and Kensington Investments =~ o
o Company applied for apprOVaf to Transfer ﬁja"f"'
-+ the property to Ernest Smatt, and to-. :
- “transmit the purchase 1¢:the benef|CIal '
L owners; Kensnngfon Invesfmenfs -Companyi:
S Fing ?he first defendant was selding wlfh
I.the kriowledge and approval 'of ‘the owners,
the second and third defendantsi ‘I so-
< hoid:because it was: the: flrST defendan?
who was making a2l the ‘arrangements’ with

'i*he ﬁlafnfsff and A#?ornev for bofh :des-"_.Vl_:7 S

M. daCosTa aTTacked These flndnngs of The frlal Judge on_ fhP-

the bans that There was no’ thdence Tha+ The 2nd :nd 3rd responden?s :  _:3T-'”

K

had given express au?horlfy To Sar Jack To ac+ on Thelr beha!f, nor was

There evidence of conducf on The par+ of +he 2nd and 3rd responden+s




e o

which*led'fhe“appé1lan+ %o*beiiéVe that $ir Jack was-acting-as their |
agent. Thetappe11én¢¥E%EwaS“sumeTTea”kneyﬂfhaTrSir-dack was.nofifhe_agbt
owner cf3fhe'properjy;hﬁd”ﬁhe“didaﬁ6$“enqg{té j*-Sir*Jack-had
authority fo sell and céhéeqUen?iy-béhséﬁffcog1d noT be presumed merely
from the silence of The 2nd and Brd: respohdenfs. “In my opinion Th
tearned trial Judqe was: enfiTiPd so ?ake |n+0 considerafnon the facf
that Sir Jack Lyons hOJ acfed as agenT ;or #he 2nd and 3r responden*s o
Mr. Hugh Hart |nsTruc+iors To Transmlf copy of The draff contract fo
the 2Znd FGSDOﬂdunT WhiCh he é%d 'aﬁd Tha? There had bcen nc protest
from the 2nd and 3rdwres;bndénfs-?haf'53 Jack wWas: acf:ng without

their approva¥

i+ is accepfed iaw Thaf ?he burden of showung that the

who so asserts. ln Thirkcll Vi Gamb: (1919)-2.K;8;-590 Eve J., said
at p. 598: '_f'::-}' f | e

M, Bevan relied on the letterof Mr. Carr
dated January 2 as‘constituting a
sufficient memorandum. He therefore
relied onva memorandum-made  and: signed by
an agent. In such a case | take it To be
~the taw that the person -who signs as an
acent must-be authorised to sign-a
“memorandum iof- a-contract of «the nature of that
“oon which the plaintiff relies,and that it is
CFor the plaintiff to prove-that the
”--51gnaTury wasan agen+ so. authorised.”

Where There |s R1lel direc? evzden0n ot auThorszaTnon the
guestion of Esfoppel artses. The aufhor of Cheshzre, Fitoot and Furmston
on the Law of Confrac? ?1Th Edlflon, =? ﬂ60 deals waTh agency by

Estoppel, and af?er seTTtng ouT +he gcnerai ruie says



: ThreaTentng Iegal ac#aon, Sollc:fors for The 15; responden* conf:rmed

_adM1TTed agency. iso,Y]"”:f”'

}aT-law rerresentlng ali The responden?s xn a ieT?er dafed 26?h Aprll

wotd nparts

T “Wh&!e Therefore, a nerson cannof be
T -*bound Bs prtnczpai by a contract made
“ooowithout his authority, yet if the.
. o : 'rproved resu!f of ‘his conduct is" Tha+
St wiy TAY sphears to be his ‘agent. and, makes
o e contract w:Th a third: ‘person who
"_rqreises on: +haT appearance, ‘he may be
- estopped: from: denying the exnsfence
ot the: au+hori?y.; AR apparenT OF.
S osfenssble agency: is as effecfive as
Yo ﬁgency deiiberofely creafud e s
'f;sAppearance and reaisfy are one.”.f g=*-~

H'_As ear!y as Mﬂrch 21 19?5 when The appe#lanf was

+h¢+ a copy of ?he draff %ransfer had been sen? To fhe “Vendors" and one L

of- The reasons glven for non-comple+1on was ThaT fhe “owners dec:ded

'ThaT They dld no+ w;sh %o proceeﬂ w;?h %he proposed sa!e To your

'Ctlenf."' There was cer#a:nly no denaa! of ogency in Th.s ieT+er and sl

Dr. BarneTT posn+ed ouf The orcglnal defence far from denylng agency, ﬁ'ﬂf""

IT ES of !mporfance Too, Thaf 1n 1976 ?be AT*orneYs_-sp,,= R

IZ;Ré'iéu}+nNo., 7“/75-w Ernes* Charies SmoT+ SR :

vs. David: lyons Kensington. {nvesfmenTs
: L?d 3 Sar chk Lyons S

-1"We refer 1o qfofemenT of Ctanm filed herein.sf

:ﬁgand fo. the: al.eoed agreemen? pieaded in.

 paragraphs 1, 2;/and 3 “thereof, we' have

.. -been |nsfrucTed to inform you that the, second
. and third Dofondanfs wn!l perform the aiieqed _
uaaaggreemenT lel pieaded. ....,....;.,.,;”,J .Q~.U_~M.T

'Thaf Ieffer sa:d Dr. Barneff was The bcs? evaﬁence of rafnfacafion by The

2ad an rd responden?s of The acfaon of The 1s+ responden+ By fﬁ-Jsff'

'-raf;fscafion could only Taﬁe' Eace rf S:r Jack?Lyons had purporfcd To acf

as agenf for +he an and 3rd'respordenfsg.¥. was dec&ded |n Kesgh!ey

"TMaxsfed & oo.; V.. Duranf (190?) A C ?40 Thaf a; conTracT made by a person

"z.infend!ng ?o confracf on behalf of a Thlrd oar?y, buT w:fhouT hts au%hor:fy,  [ L
_cannof be raT;f:ed by The +hard par?y so as 16 render htn llabie To sue. on

ofhe conTracT where The person who mﬁde The confrac? dsc no? profess af




13,

the tTime of maknng I? ?o be ac?ing ofn behaif of prlncspai

Sir Jack yons had dlSC]OSPd xﬁ a !eTTer Fo Hugh Hart,
which was shown tc” The appetlanf daTed Sepfemocr 27 1974 that the
owning company was: Ken5|ng+on SeCUfltle Cayman L|m|+ed To whom payments
would have fo.be made on an exfernal bas&s, ana ;T seams o me that the
2nd and 3rd respondenfs wei'e noT sfrangers To +he confrﬂc? so that
they could nof afTerwaré;nra+isy fhe conducT of The TST ruspondenf
Corsequenfly, aifhouoh Tﬁe FCaned Triai Judce dad nof rely upon fhe
pran|ple of FaT!flCETIOﬂE her ftnainq +ha+ Thc an and 3rd resgondenfs
wers parf;es +o Tne conTracT canno# be assat!ed |

l refurn To wna+ i consuder ?o be Thc één?r?{ ;ssﬁe ;H Thss
case.l Was fhere a suff:cnenT no+e or memorandum of The oral confracf

to saficfy The STaTu?e of Fraucs? The ?ppelianf pleaded Tha? +here was

an oral agreemen+ for The sale ard purchase of the Mammee Bay proper‘y"'

which oral aoreemenf waq_ onf;rwWo by a cabie seni by The lsf responeenf-
on November 14 1974, Thaet cable, as ihe Iearned ‘raai Judge correcf!y
found, did not confarn”asl +he essentisl terms of The agreemenT as it
did not ;dcn+tfy The 246 3nd Brd respondenfs and om:TTeG any referenﬁe
to The pegging’ pfbV|513n IT :s aroued ‘or “the appeilan that :T is
permissible for the CourT To Sook at The unssﬁned letter from Hugh Harf
tcgether w;Th The drafT TronSTer sen? to the Bank of Jﬂma,ca tc discover
the note or wemorandum suff!cnen To sa#:éfy The Drnvzs'ons of +the
Statute Of Frauds. . | Y
The Cable of - Nﬁvember.1f .i975‘ﬁéaév§§ecific reference to
Hugh *Hart ‘and +o ‘Exchange Controls - In “that ‘Cabie the 1st respondent”
promised 16 contact Hugh Hart, presumsbly to give him instructions. -If
Hart acted on Those instructions hg WOufd:}ndubF*ab!y'be acting 'as agent’

of the lst respondent ‘and as | ‘have Reld earlier, having regard fo his

formerassociation with the 2ad and “3rd -resnordents, Hart would also be .

~acting as theéiragents., “Hart's original letterto the Bank'of Jamaica”
was never ‘produced and oné cannot therefore specufate as to what must

have ‘been the -printed heading of . that-letter. Had this letter-been- y
signed by oﬁﬁgghalf of Mr. Hugh Hart the guesticn .gf fhe suffi;jgnéy of.

The memorandum would not arise.



'ijﬁldef7”d”
If The nofe or Wem raneum us requ:red +o con?ain ali The
essenfsai ferms of The confrac# one would BxpecT ?ha? an chrono!ogtcal
- sequence The !a?es+ documenm retied upon as fcrmlag parT of ?he nofe

' or memorandum wou!d bear The sagna‘ure of The person To be charged

-fﬂO?herw:se |+ would be poss:b]e +o have The defendan+ s:gn a: qu:fe ;Ldﬂ{ffTﬁf

5 lnnocuous documenf bu; because tf conTemptaTed +hereln Thaf ofher

-'documenfs wouid be produced :n The fuTure +he defendan? wouid Then be

_?bound by fhe con+enms of Those :afer documenms whafevcr They be, even;”:f,i_ac:" o

if ?hose documen?s were no: s:cne by hfm or on hls behalf. The True

_jrule apeears To be Thaf seT oum by ?he Ieerned aufhor cf Voumard Sa!e

Cof Land 3rd Elelon aT p 6? ThaT

g “A no+e or memorandum of +he agreemen?-fdila;m;c“..,,[~
Lo isigned by The parfy +o be charged may oo
“fﬂxa;,fno: confain. in. i+self atl the . terms’

" agreed dgon; but it will be" surflc:en+%=ﬁ”if“3“““**' EEeE

Lo ifothe note soisighed refers fo some o
valready exisTing document or to a-.s-o i
- --document contemporanecusly signed _
'acanfatn:ag the: m:seing terms, and: ‘does" B
- so. i such manner-as to. |ncorpora+e an;: o
Clor them with The ‘document signed so:
o othat ‘they can be: read TogeTher,"wdjﬁ
”ﬂj*(emahasss added) ; S

if +he use cf The ferm il

_-prlnrlp!e lmpose no ha dshie upon a deTendanf w; ;ﬁadﬁby"ﬁimSeif:er;bié]d
'.agenT aufhenmlcafea +he secoqd documenm | | | e
Triefei on The Law 01 Con+rac?s, 5+h Ed;flon a+ p.

'Trea?s wa+h J01nder of uocumenfs To form a nofe or memorandun sufftC|en+

1o saf;sfy sec?con 4 of +ne STafuTe of Frauds.- He There says

“where no s:ng!eudocumenf fully records
- the TransacT:on it may be possible to-
”~?;jproduce a suff] caehf memorandum by ST
o i "+ogc+her two or more: documenfs. 5
in the first: n!ace,.,- L
1& where oné. documen+ expressiy
ie iy refers to another fransac= . ..
St A ha+ Traneacflon is. aiso
_i.recorded :in a document, and:that
-, documeht WaS in existence when the first

_fgwasLsnghed the Two. documen?s can be -
JOIned.__ (cmphaSIS added) RS

e
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In TriaTe!'s“opinion,'a“doéuméhT”Which*éomesf{n+q existence
after the signed document may:not te joined to the signéd documen+ﬁtO:'-
arrive ot a:safisfecfory note or memorandum. ‘ 7” |

< Both parties relied upon the decisfon-éf‘+he'Pfivy-Gouncil

in Fauzi Eiias v. George Sshely & Co =(Barbados).L+d S(1982) 3 WALLRL

956. There the parf:es concluded an orai contract of sa!ejfor*a shop
and its contents: A letter writhten bvithe purchaserfs solicitor o the -
vendor's solicitor contaired all thé terms of the contract and with fthe -
letter was sent a cheque in paymehf:of3fhe-fequesfed-deposiT.L The
veﬁdor‘s solicitor did not acknowledge receipt of the letter but he signed
a receipt for the deﬁos%#‘whiéﬁ 1ﬁiﬁar? 5814 i ébéing-depOSIT'on
property at Swan STreef B*Town agreed To be sotd by George Szhely & Co.,
Bfdos Ltd to Fau21 El|as ....."f Lord Scorﬂan in dei:ver:ng the judgment

of the Privy CounCIi, aTTer cfflrmlng The optn;on o* JenKins L.d. in

Timmins v, Moreland S*FEETZ*ProDerTY;cCo;,-LTd;{lgﬁs}JCh.ﬂlio 2t 130
said: ' o

"The Tirst-enquiry must, therefore, be
whether the document signed by or on
1__beha!f of ?he ‘person +o be charned on
- some ofher documen?s or fransaCTlon.
7 The recéipt }h +this case clearly did-
- refer to some other transaction, namely
- an agreemsnt To sell the proper?y on

Swan Street, .Parol evidence can,

therefore be given fo explain the
“+ransaction, and to idéntify any

' 'ddéuméﬁ+*ﬁela+ino toit,  Such evidence
.was led in The present case., |1 brought
1o light'a document, namely, Mr, Forde's
~letter of February 10, 1975 which does

contain in writing all the terms of

_ the bargain it is writing which

“evidences the transaction, +hough noT
“itself the transaction- .,.“

‘£, therefore, ‘& document s;gned by .he-
*”ﬂarfy Fo be- cnarged refers-fo a transac-
~tion of sale, parol evidence is admissible

“both -t explainsthe referenceand to
© U identify any documentireisting to it.

-Once iden%nfiﬁd; ?he ﬂbcumenf may be
C1F thetwo confa:n aEI The Terms of a

* concluded” conTraCT ?he sfafufe is
satisfied.," : :



"-;fogeTher formeq 2 sufftc;en?:;__i

_;concerned wufh documewf whach came 1n?o be:ng sabsequenfly To +he

’szgnec documen? and nofhlncaanLLord Scarman s Judgmen$ referred To L

~ such-z 5|+ua+|on. f‘f' -

ln my v1ew There w“‘ no”suff1CIen+ no+e or memcrandum

'P.SIgnem by or on' behaif of fhe responden?s. The unsugned Ieffmr To 2g-_iJfl
fThe Bank of Jamalca and The uns;gned draf+ fransfer were noT in
- .::iieXLS+enC€ when ?he cabl s senf on November 14 1974 nor were ?heyF;;:  '; e
: conTemp0rane0u5 WITh Thzf cab'e. tf IS from These documenTS,fhaT 15 é.”;;..__..__H
' .*° say,?he Uﬂs'gned ieffer ﬁnd ?he unszgned draff Tranefer and These e
. documenTs alone Tha? The essenf;ai +erms as- To "pegg,ngn and as To ff £ {f

_The :denfify of fhe 2nd and Srd respondenfs can be ascerfained I'7~fﬂ;fT 

: my view it s xmpermzssab]e +o rer fhe cabie and +he subsequen+

. 'UF5i9ﬂed docuﬂenfs so as To form a suff;caenf noTe or. memorandum +o
'Sa*‘SfY +he PrOVIStons bf”*he STa?u?e of Frauds.a The confrac? 1s ;_
;+herefore unenforceab}e ‘in: CourT .'." | fiEn

Sl If I am rlghT in Th;s conclus;on +hen The cppeal fa;is_? B
.However, cuf of deference To counsei who argued The sever:l po;nfs |niif ;;,
.: fhe Case 1 wuli go on fo brlef!y con51der The ofher poan#s ra:sed..:w, o
S On Ahr:i 26 1975 The reSpondenfs wro#e To The appe!ianff?ifh'

'.and offered *0 pnrform fhe confracf of sa!e. The appe!lan* reJOJnacii?;j? }[

Say:ng fha* tn add:fion fo specsflc perforMﬂﬁce he was enf:+ied To

: e ain :
'dﬂmages for +he de[ay/compleflon._ A serses of lef+ers passed

 ?'be+we¢n fhe afforneys for The par?ies aﬂd *hen came The leTfer o‘ Ju{y

S

'-16 1976 from—fhc appeiian?‘s cfforney WhICh saxd 1n Parf




i7.

"Respecting the questicn of compietion
of the sale, you must appreciate that
_ affer action has been filed, completicn
Cmust Take place ih raccordance with the
_orders of the Court entered by consent
or otherwise, 1 appreciate that this
s a formaieTy which should be compkled
“with. “Please let me know whether you
~__ wWill prepare.a Draft Consent Judgmeﬁ% 7
“"or whether you prefer that | prépere
~same. | await your comments."

The promisiag in}erlydeuwhichr?egan_on-Apri% 26, 1976 ended inconclusively
and the action continued. The responden+sfsay That in rgfus@ng_fo.
compiete in June 1976 the appei[anf_fhereby repucizted the sgreement, and
that fhey_ac;nged_fﬁe fepudiaTIOn §5ereby bringing the agreement to an
. . TED RS : _

Johnson v, Agnew (1979) 1 All E.R,, 883 is cteat_aufhorify _

fbr.The:ﬁroposi+jqn that if an order for Spgcjfic_performance_i;Jsoyng._
and Ié_made,ﬁ%he.goﬁ%Facf:remafns-jﬁ"fprce.anduis ngf merged }n the .
judgnent for ‘specitic performance = per Lord Wilberforce at p. 890 (o).
The appejIanf_égyldiha?é:éccgp+ed +he cffer of spgciquuperfprm;nggfand:T
never?heiess_;onfin#e-yi%h_hié agfioq for;¢amages,;_Af a_gqnveﬁign?“Timell
the recprds“fofh§ Qouf?_in_relaffﬁn_fg-+h§_c}aim for:specjfjc”
performaé;é_é@ujd haye been-Tié@eé_up,anq.a!{_quesfions:of_ggsfg q§cjded._
There is cleariy no rule of law that once there is a_cja{m_for_spegifi;__;
performahce,_fhe matter @g;f prpceeq_fg-jg¢gmen+ on gt!_fhe jssues raised
and Tbafljp”TEe abseﬁge:of a.qudgmehT'of&fhe Courf_The_par*ies:qouigxnpfJ
agree.+o:§eﬁfqrmapce._HJn_}nsiéfing%:hbweyerf_ThaT_The action proceed to .
JudgmenT ?he appel!anf canno? be sald +o have evinced. aﬁ_inten?ion not
+o be bound by +he confrﬂcf and cannof be saao_?o have Thereby retused
To perform,_ﬁagtvihe unreasonab[e refusal pf the offer_ﬁp_comp!gfesand
then fo ﬁonfin?é.+he‘a;fign-for_anQ+her de;aée'shpujﬁ undpubjedty_af+racf
the dfspteégqre_of %he chrfzand.pg:mahjfesTegﬁig_an.or§er_for ;o§fs;

vif c&sTs became a ré}evan#_facfor,:_“The;leérned friaynjudge found_fhaf .
the appellant was willing but he did.hé% have the abitity to complete

the purchase of the sroperty. This finding is against the weight of The

evidence which was all one way. Evidence came from the appeflant and was



. _ c,ppizcai*lon for an. addlfaona! loanch_
fin 19}3 - 74 was a bankable propos:ffon
:'find:ng Thaf fhe oplnto .
- we:ghT of fhe evndence;cspcc;af!y asi‘

'_was unduly 1nfiuenced pV +he appeiian?g_"

‘fsupporfed by hIS waTneﬁs, a vace-preSIdenT:of;C{?y Bank fhaf an

f$10000000 ;jfrgm arhjé -.-'-appéa';an«r-_--'-"---“- i

The learned Judge s'uk-:'

ppears Thaf fhe Tr:al Judge_fn'
repeafad asser?:on fhafcﬂf°5f

he did nof |nTend +o use any of hs persona! cash rn +he fransacf;on.-

_.He was qu:+e enTu?!ed +o 1cmance The deal wufh Bank foans sf These f:'”

were avaliabfe. ;”'“”

Much arcumen* Turned upcn whefher The requ:remen? :n +he _if f'“
“cable’ to obTa:n Exchange Conf*of pcrmlssson, was a condzflon rrecedenf

to the. formaflon of The confrac# of sale or wheTher l? wab 4 condaTlon

‘which’ relade +o performance._ Thrs COHdiTEOH was spec:afly relevanf
-as The iefTer frem Mr.;Levy of The Bank of Jamalca ?o Mr. Hugh HarT
- dated January 7 19?5 dad no? sn Terms granf apprcva! for fhe ?ransfer f

of fhe funds from Jamalca ?c The cayman lslands. The IeTTer concluded._-.m”5"

L "K:ndly |urnfsh us wrfh Sfafemen?
e Accounts: ShOWIng the' anoun+ of -

~funds in hand For Mr.- Lyons' so Tha?
U we may consider your application: © S
o for the remittance of “the sale -FTT“'ZT“T -
'zfproceeds fo him Mo SRR R

in evadence Mr.;Levy sa;d fhaf ?he Bonk of aamaica would

have refusea fo grPnT approval To an appflca?ron wh:ch pegced currency To _

.J$I.OO +o U. S $1 10 havrng regard +c +he f!uc?uaftng movemen? of fhe

Jamaiccn doliar rafe. ;'333 o

freia?non fc The Exchange Con?rn! ciause rn The agreemenf She satd

o “(!) = accepT ?hae Th:s obfasnlng of
w ‘_;Exchange Control:permission @ 7
o was a par+'of the agreement,
sooiand i was A eonditicn in The
. agreement Tha? “the piaunf:ff

“ishoutd gt the pirchass mohey -’"f'cff"'vxz'.
. outof Jomaaca and :nfo Cayman s
"":.'-_istand 1 T i L ;

f Mr, Moses was 'sp cula:uve is agaznsf The}fcf i

_c_nhe Iearned Tr;al Judge made Three :mporfan+ flndxnga in. f;}f;'~'



19, .

"(ii) | can only conciude that the
pltaintTiff knew it was and
accepted it as his responsi- ..
bility to sse that the

. ldefendantis) money was.
delivered in the Cayman !sland

—..and tTo that-end fried to.
reassure the first defehdanf

..and that one.fezture of this e
' reassurance was the agreement -

... To secure the . -necessary Exchange
Contrcl permission so that the
_defendants -could at least get something .
' ou+ of their investment here.

WD) 1 am of +he view and so hold that
_it.was the plaintiffls duty, .
obligation and uncertaking on his
.agreement so To do."
At page 16 of her judgment the learned frial judge asked
the gquestion Mwas the paymen&Tin1Céyman;Isiands a-special term, making

it a condition precedent to.transfer cf ownership? Without .answering.

the questicn:directiy; she saidi’’

“In the case before me, the necessery

_.approval from the Bank of Jemaica had
not been obtzined.  Although | have

. held it was The plaintiffis.duty fo .
“ob¥ain i+, his witness Levy, said that
no approval -weuld -have been given for
any :ransfer that -heid. as a conditicn
the. pegg;ng of the currency.“

| draw The 1nforence from Thts Treafmenf of tThe evidence
and findings of the ftriatl judge ?haT-she was-accepTlng fhaf payment in
+he Cayman lsiéndQNWéé'é'tondifiSﬁ:bfeEéaénf'in Tﬁié‘confrac? and that
the p[’iﬂ?iff had “failed %o obfazn The apprgvaE o

| | On The ev:dence There was no refusal by The Bank of

Jamaica to grant Exchcnge Controt permSSSJOn. What the Bank requeéféd
was an accounT of The neT sum which was To be Trgnsferred #o The Cayman
. L _ o e . o o

,

This Court held]inmaprbarajernn+3§'.Derf;ck Williams

{unreported) C,A. 20/85. in WhICh Judomenf was dei:vereq on June 25,
1987, that the provus;ons of The Exchange Confroi Act went to perfcrmance
and not te the formaflon of fhe confrucf IT was furTher held that

uniess the parties expressly excluded the provisions of the Exchange



o fCOﬁTrol AcT

-f_xcase, |+ oces nof maffer upon Wthh pﬁrTy The obl{

: 1¥ewsfh ?he sTaTuTe and ?he app%tca+|on for approvai Couid have been

f'e:perm1551on was expressly or imp} ediy'made 8 _ondlflon'nrecedenf By

e'ﬂof permdssyon of The Exchange Con#rol au+hor:+ ;: whlie |+ mlghT

'ercumsTances where ?he ACT cteariy app!led The absencee;f-f5f15¥-1=f

'"3f“revenT a_P&r V3frcm collec?ing ou+ of The schedu!ed Terrafor:es d:_kz-ﬂ;fff}:.f*'"'

e.enof ITSCS‘ prov;de a defence tn answer“?olan ob 'gaflon To specsf?ca!!yf?fﬁTﬁ' -

efﬁperrorm ?he cchracT of s f  1n my oezn|on

*eBonk of Jamalca ajproval The parfaes clearly ;nfended TO comoly

'j?made af'any Tthe. upfl e

.:eefhe parT:es ano The mere menfuoa of The reQUlremenT for*Exchange Con?ro!

| e.fpermissaon does_noT have %hu effecT of mak;n A 'T:specsal COhdleOﬂ '

ga ccndlfeon preeedenf

7'¢ror ?he reasons 1ven eﬁruler' I;would d:smlss The appea}

 “:¢thh cosTs'#c”The respondenfs +o be arreed or +axed |

ﬂ?conTexf of +hts ,;ffif?efﬁﬁwes:”

f"_:_pXChanQG Con'i‘r‘oi.ﬂj.: _. Lo




O CAREY, J.A.:
-Thisxabpeai arfSesﬂfrom'an 6c+ienﬁby Char!ee'smaf+53+he pur-
__'chaserq for spec:f:c performance of & con+rac+ for The saleof a

““house” "Glass House", in The partsh of S+ Ann. Mr. Sma+? is fhe

”appe!!an +he responden?s are, fars+iy, S:r Jack Lyons sued-as #he :

"'-agen+ of The ‘Sscond and Thlrd Responden?s, second!y, Kensrngfon

'-rfinves+men+s Lfd., The equ1+able owners of +he properfy, The' subJecT

eg,of Fhe SUIT and Thlrdiy, Pavid Sfephen Lyons, Trustes: for KenSingfon';'
' ;InvesTmenTs L:mifed +he second respcndenfs '

The acTton was heard by McKaen -J.; whogﬂb?*ah'erderfda%ed; “;

 :":: 14+h Oc+ober 1985' gave Judgmenf=:n-favour*of”eachﬁof*fheﬁresbéhdéh+s :

 -wh|ch sough+ an order Thaf a caveaT reglsTered on the Register of
'f&Ti*]ﬂS againsf ?he properfy in dispufey be removed.-

"51 mus+-now-deTa1I-The-reievanf'hlsfory CThe” purchaser who
Alf’l:ved a? ThaT T:me in the: v1c:n|+y of fhe Giass House, }earnf Tha+
'”fit* was up e sale and unf;mafed € T Hterest 5 §1F Jack Lyons

'(The agenT), round about 1974 The'purchaser waS'advssed-+o_make aﬁfa

- otfer Wh!Ch he dld by a ie?fer dated 3rd August, 1974, but the Farms:

of fhatﬂoffer_d1d»no+ commend Themselves To ?he-agen?“and were not ..
;aCcep+ed'by him, 'Thereaffer;lfhere'was-an exchange o%gb*fers aﬂd“ﬂl

'_-rGOUnTereofferS"”FThen as a resulf'of-a tetephone conversation between

. _ QThe purchaser and the agen+ who was Then irt-London, a bargain was’

:':s+ruck.: IT was agreed +ha+ *he properfy would be sold a+ B8 price of
“_:$80 OOO(J), a 104 deposit shouid be senT to Mr. Hugh Hart, an
ATTorney-aT-Law;'complef;on +o be wrfhen 60 days; legal_fees-were +0'
':ﬂﬁe 5haréa'equa|1y;«and Bankﬁef Jéméécé”ap§r5§as shoald'be'obfained,'
'V_”Sir}Jéko~sﬁggesfed'?haf'Mr;lHarr [fﬁeraeniorfparfner infC]ih?Gn'Har+'
.f&eCe;].be aDPrised-Qf fﬁeseuferﬁé-aeifhaf When“he'was cabled he would
'.-e beaaU.faif wi%h.+he'agreemeﬁfi h cab!e was recsived by the purchaser '

-? ;bn<14fh‘Novembek 1t was in the *ollow:ng “form:



'~wwj}+*onally, The seii:ng r;ce was .oo iow -

- NCONFIRM SUBJEGT TO EXGHANGE CONTROL
#goN HOUSE JAAICA DOLLARS EIGHTY:THOUSAND_-

"V}*$1 OO(J) +o $1 iO(US), .3_,.

fn ?haT very

fﬁ_be some delay The'vendors

'-[Vmon+h fwben he spoku w|+h +he agenf he was advnsed Thaf some problems fo_ jV"3

-;-honour The agroemenf as he was noT The own rTof The house and addl-f"

“*'¢ g?héijr§hés¢&; }av:ng +akcn legai advpce,:iodged a5ﬂavea+'

’~ jj(whtch was +he sub;ecf of The responden?”s counfer-cla;m) aoaanST fhe ffﬁ;ijff~

firegts?ered Tlfle To fhc prooer?y.  ; wrlffwas tssued aga;nsf The

e respondenfs bu? even affer +ha+ even+ ffor% ﬁwere made +o sef?ie ?he 7':i

b_e en‘_l‘_ered i Thereaﬁ'er, : = o




in respec+ of all The respondenTs ‘on 215? March 1979, Theke.wES'én- L

Z_admlss{”n fherezn}as ?o The agreemenf for sale but it was averred

_*hgf The cond:frons of The saad agrbemenT héd ot ye? been fulf;lled

defence pleaded as follows

V:-Paragraph 9 of:

"-*9 As +o paragraph 7 and 8 The
B Secondnamed ahd -Thirdnamed Defendants =
state that” Thcy ‘stand ‘ready and willing
to fulfil atl their obligations under The
itgrmg ofithetcontract = providingsallthe
“conditions and requirements as seT ou+ :
Vi hereinvare: SﬁTssfzed i g Dl i D

?Bu+§3§héﬁ?dh“sié+“iﬂ?v;ﬂfgsf;.an:aﬁéﬁdéd aé%éhCéfwaé*%fieéQ'ff*ﬁag.
~alleged af baraéraah 1(3) as follows: o

"1(3) ‘The first-named Defendant was af no
“time authorised by fhe second and third-
named Defendants to act as their agent in
“the sale of the property (hereinafter .called .’
- 'he d;spuTed'prOper+yf) referred to it
L paragraph-i“of the Statement iof Claim and in
g“consequencm “the second-named Defendant never
L agreed astal teged vin paragraphot of the
'_.Sfafemenf of Ciaim or a+ aEE u

7iand a+ paragraph 9(4), +h vermen%;reads:-_'

'"f-"°(4) Thb Defendanfs and each of +hem deny
. Fhat the Plaintiff has at all fimes becn ready
- ....and w;iiang toperform the al leged confract as .
. -alleged in ﬂaragr;ph 8 of the Stafement of
coClaim,” o :

- fThTs was a-sfarff?ﬂg'vélfé%fﬁée; ﬁhichfddub+lésé’wburd'ré%leﬁfﬁdh the -
'-?érédibiiffyfof.aﬁ?iwi?néssﬁcafledﬂ%é“éupgorTHTheiheW;pos?ufe. |

| ”Th*ﬁ?s“réptv;ffhé-aﬁﬁef?éﬁ%~déérf“WTThK#hafﬁmaT?erﬂiﬁ'fhis
V'w.y iT was p!eaded at paraqraph 2 of the Rep!y

SR referenc“ To paragraphs o3 and !2 ot
' the Amended Daferice, the Plaintiff says that
" the Second and Third Defendants represented
~and/or held out The First Defendant as their
Citagent cand the Plaintiff rélyingronthairisaid »
‘representation enfered into the fransaction in
~question-and acted ‘pursuant: +here+c;{+Furfhéﬁl-z“
o their Defernce dated March 2, 1979, the
“Defendants admitted the said agencyand have
only sought +o dehy it seven years after’ in v
- their Amended ‘Defence. :For this: reason the =7
-~ Plaintiff was induced 1To proceed on the basis ‘of
C L thetadmitted: agenicyr anid took ingrsteps to claim

NI



'. ;_was The soie w*?nes

'f.fysquesfzon of damages IT was a? Eeas? c!ear ThaT S:r Jack had'a;greaf

-"gmany conversufions w|+h Tho

'“i”_-J(soI:cxfors} for Thbl

" , necessary To rehearse° He adHiTTud.ThaT ?here“had been ar eariler

-ff: ;were firsf{y, ?ha+ +be purchascr_'was ready indeed, walltng pe haps buTa:** '°

' 5];;cer+a'niy noT ab!e as faz as ﬁee+:ng The*requ:remenfs for p1ymen+ of Thef;;;;fi

"5  5wnen fhey had 51gnsfaed ?hey were prepared To Transfar The proper&y To
’-,fi}Hi' ' ' %
”:' f +hexr1con+racT,_and repudza+ed and:%he,pia:n?ff? e fectively aﬂcep?ed
" :;]+he defendanf's rQC|ss:on_of:The.00ﬁ+rac ? .Th|rdIy, she asked herself-iffi; £
k 'f'fhe ouesfxon,_ was The payﬁenf 15 Caymaﬁ:}s}ands a- specnai Term, mak;ng   f 5*h

S a+ 2 CQﬂdtT!Oﬂ precedenT +o Tr;ﬁsfer of ownersh:p7“' She answered iT 1n'{“f“ﬂ:'

-“againsf Thg F:rsf Defendanf for breach of
H}warran?y of au+hortfy., Accord:ncly, ?he _
& Defendanfs Lre.esfopped from: deny:ng The
_l_agency of +he srsT Derendan+ R

"Td“fefﬁﬁn ;”Qké¥Qfégff5ffhéféx5§: ijﬁ ofFfaéfé s P

for the defence on ?he subsfanfla;.

:1SSJES before 'T *f.ﬁfff

Qd%he uour+ Thc ofher w:fness for_Tbe defence was. concerncd wa+h ?he ; f ?}g'f5-'?

: ppeE1aﬁ? concernlng fhe negofnaf|ons for

| sale.i !T Was equal!y ctear ?ha+ Cf +on Harf'& Co.,_were Fhe' af?orneys'5f}ffi -

ulr Davxd said'fhaf ne made i+ c!ear +o ;fi5f   1 j

' i'The purchaser ?haT The nego aTlons were Qii_’:_g? ff*’?

| -f@offer had To be discussed_w hﬂ?hu famliy_ He a[so Tesf;fled Thaf he

;iﬁ;ﬁ'had no au*hor;fy 4rom +he owners ?o negc#;aTe The saie'of”?he.properfy

!n The coursa of h:s Lross—examsnaflon, ue made cerfo;n sfafewi“fzfﬂ'~-~”

ﬂ'ﬁmenfs which were re[evan+ +o The '"sue of ge cy, and ?hcse 1+ wafi be

-f-iiransaCT:on concernlng The sale of The proper*y,i_The lawyera'rn %he

;maffer,'ac+|ng on: behan_of +he owndrs -were Pllnfon HarT & Company.J. J"'"

" ??MV- HUQ“.HGF* had been !nsTrucTad by him 1n respecT of eacb +ransac+|on

'[ﬂ;jfo rec 1ve ?he depos;f 3draT+ a {ormal agreemenf s we!i as'%hel ' ; fif]-ﬁ"': 

”_fvfransfer documenf and also ?o app!y for Bank of Jamg:ca appruvai

*_aboiance of purcnase money when he was'caiied'upon by +hﬂ defendan*s

). Secondtv"sh'.heid +ha+v”+he defendah+s had breachedfj;f}ffﬁ




...::;25;.

d+h?sﬁwsy:_ “lf ‘seems’ *o me Ians IS passed by handlng over +he documen+s |

Cof Tzf!e +herefo.ﬁﬁPurchase price Therefor 1s pa:d in handtng over the p:;

shJ fherefore :f is common sense and obv:ous +haT & vendor wusf have -

B Q‘Ifhts purchase secured and avaai b!c +o him’ before he, by Tﬁe s?roke of

h' ta pen, dlvcsTs h|mse|f of hiS proper%y " :(page 359) pA"d ‘Durlng

- ?jThe nego+saT|on and up To +he T:me cf The Susf in March 1975 a? fio-

'dhftme couid +he p!alnT:ff show Tha+ he had ?hc neﬂessary permtss:on fo .

_.?c+ransm’+ o _(page 157) . G e G P

.ﬁ:h | hese grounds +h% purchwser has chalienged ' As Td her - ._

: flfindlng %naf +he purchaser Eacked %he finanCtai ab:l;fy To compte?e

.'it: was subm:ffed ?ha? Th:s f:nd:ng wss based on a mis~a porchensaon of -
'_'+he ev:dence of rer”Mosesg rosadenf Vice~Pres:den? of clTy Bank
'hwho Jave cvrdence in suppor+ Oi +hc purchaser on The issue of hls

”7_ fub;;,+y +o comp|e+e,-. B h RN

T - Mr. Moses sfefed.ca+egor|caily +ha+ “a Ioan.on real csfafe |

"e“or cddlfnonal €100 000 [be] a bankabEe propcceflon on he secur|+:es

.'_r':presenfed. On a gencral chiS wouid af fhaf Time be recclved as a

Prsbankeblc roposuTion

* There was, 50 ;er ‘as e“read:ng cf ?hc.crosseexemanaficn.goes, n

d'fho ev:dence fo show Thaf T aT.vrew of ?he purchaser 5 5+afus flnan-
fcxai[ys was wrong or ||I~concelved As Tre sTaTemenT of +he purchaser s

':'-assefs and |!ablilTIES reveafed his ne? wor+h was approxnma?cly $4.aM,

:;i”IT is True fhaf The purchaser “in ev:dence, sTaTed +ha+ he did not wish

E +o lﬂvesf has own money in ?He purchase, bu? Tha+ is: noT l wouid ?h:nk .

”;ﬂ:a baSiS for sayfng he was unaiie +o comp!efe The agreemcm‘a The learned i

r'rJudge, ln redecftng Mr. Moscs ev:dence, expressed hersetf *hus
:"Mr Moses‘ V1ew as To +he - Ilkeiihood of h:s :
‘bank funding the “ransaction | consider as '+

E specula'hvea depending -as it did on many Hifs

";QSsncégfheffearﬁédfjﬁdgéfaéd'ﬁo+ indicate any of the "ifs and bufs"



"?jwa+h Which She was impressed, Fhis Co Tf}s_enfiflmd To Iook a+ rhe

' -was dﬁslroyed or +har Thuy

'”'Reaa Estate cncumbored $3 3037000 : J?;ﬁig;f

_-'Real EsfﬂTe uncncumbered

Wit irés:e&+'+d‘fhésé’?}éms;'fhél'udgéfééid[fhféz_

indicated The plu|n+ 1 did have: asse?s catbor
'of which were: h@avniy ncumbered excep+ for{ R
$230 OOO T e

fif' en?:refy The encunorances {‘£~""":

H‘ wa‘}. noT suggesfed . o

: “as:,e’i"s ! n "i'he S_‘,a_t_emen_i_

uaEMosus].ﬁroduce exh b)+ 5 wh:ch c!eﬂriy ;_f f;f:  f.:'”"”



fAs you are no doubt aware; in-addition to
. specific Derformance of the said confract,.
Coomy client is. entitied To damages for breach
v-of delay in completion (see.Peskin.ys.
- Glouster House) , as wel! as cost of the
'T,ECTIOH ;ncurred to.date. -

e Klndly le| me know whefher you. w;sh
formal order for the assessment of damages

by the Court-or whether The quantum of .
damages for ﬁelay can be amzcably sefiied4

1 aWaaT'hearﬁng-from-you,
LN 3 Iéf%éf;ﬁé%éd“16+thgfy;;ﬁé fgfgfnédifé'fhe matter of completion
Sinthis WaYi | ' | -

”ln your said Ecifer you offered to comply with'

my client’s claim for specific performance, but
f"remaaned silent as’ fo the claim for damages,
~which, as” po:h*ed out ¥¢ you -in my repiy, my
'"_c!sen; is'also’ lra:s+:ng on.

i wou[d +herefore; suggesf the procedure to be -
-+ adopted now:That your clients.are:prepared 1o
--'SQ@C[flcaE[y perform the contract is for a Con-
.-sent-Judgment:to be. entered. for specific per-
- formance and  for damages for dalay To be assessed.
Jge,(see Glouster: Houss - Limited vsi Peskin, 1960-61
3 W.IVR.O375). 1 the question of damages
*glcannof be amicably settied then.we would.proceed
+6 have the moffvr set down for Assessment. ..

o Respecftng The quesfron of compief;on of The sale
- oyou must appreciate that after action has.been
~ filed, completion must take place in ‘accordance -
Cowith Orders of +he. Court. entered by Consent or
‘otherwise. | appreciate that this is a formality
but never?hslessg it is a formality which should
be commi:ed wafh T

‘ 3P!mase ie+ e k“ow whe#her y0u wtsh 0 prepare

~ooa Draft Consent-Judgment or- whefher yOou.: prefer
: ThaT i prepar° same. "

'The\submissiOn.by'Mr;:MathOd +ha+.?he-Eearned'JUdge-mTS’
'uiaPPrehended The srgnlficance of ThaT ev1dence is, | Thlnk« r;gh?

For sho- s+a+ed on -at: Ieas* Fuo occaStons in her judgment, that "his

'-sgreasonwfor-nonwaccepzance~wasnfha?-he-fel*-anhe-sncned.af..he-would

oonoh gef his. damages whrch he has suffered by virtue of bexng denied

iethesuse and posseSSIon and occupaflon ot ?he properfy ;n fhe firsf

| |ns+ance." ;No?h}ng in %he”ieffers,.exfrac?s from wh(¢h¢1;have set out



e

:efaEGVe leads +o The findnng arr;ve a+ by,*he Judge, The conc!uszon

”r:fseems !nescapable fhaT far fror reJecflng compie+lon, a modus operandlf;giff,~af

”ff¥;7for compl’ffon was being puT.f:JWard*for consnderaf:on by fhe vendors.f;f"' 8

;eSee:ng“Tha? fhe iearned Judge?s FTndlng did n0+ depena on any advan+age';ff_i_ej'

jof seelng and heari_;iﬂiai'j[_:”

LS |n as good a pos:flon

"alf:+o draw tnferences fron +he .acfs wh:ch were no? ”eJeCTed For my par+

 ;f:i de nof ,__nk +ha+ ?he f;ndino as fo +he purchaser s :naL:i:Ty To com—;f

a“piefe, can be supporTed oﬁ he ev&dence, ;;h

The second bas:s on which The }earned Judge found aoa1ns+ The ;?;;a{f; j*

;"5Tj;purchaser, was Tha? The con?rac? for sale was Term;naTed oy mu?ual

: ””*ﬁ}ffaqreemenf She found ThaT "+he defendanfs had breached The:r coa+racfffﬁ:9faf;aﬁ

5ﬁ§and repudnafed" nd Thaf “Th:s dlsposal of 58 000 |rrespec?|ve of how_j;fafef{ff“

.-fimuch ’w1+hou+ preJud;ce9 The pialn?lff may have he!d effecf;veiy
| :'Lfﬁfaccepfed The defendan?“s rec:sszon of The confracT A ?,.,,.q,n}_ “The e

""ﬂfaconfracf becaﬂe mu+ualfy a? ah’ end as far as’ The ownersh:p of ?he

JT%Ff;TO whafever damages he may Have sufferea S (page 164)
i+ is. convenxen? Te iook af ?he pteadtngs 1n order To

I issue which feil:?o be de?erm:ned Af paragraph

'::7gapprec:a+e_+he rea

aas”averred as follows

:he Dafendan%Ssand each of Them deny Thaf
?they have repud:a%ed “the' alleged contract wrongly

L the Defcndan?s or any ‘'of Tthem' Have repudlafed the -
o alteged contract: such. repud:a?lon has not been”

Q,m;repudiafed by Tﬂe P a;n+|ff andthe accep?ance of
‘Qfsucn repud:afton by +he Defendanfs,“_jj;jj._ L

e ;n The fol}OW1ng ferm,zeﬁyﬁ;

Sgl The Defendanfs ‘and/or each of them have L
mgbﬁwrong!y repudiated the said agreement and the = -
lauthority of the first Defendant to enter: fnfo-__uﬁ]j
Lo The same: on behalf of The second DefendanT dand oo
. thelatter has refused To complefe The agreevf-g.ﬁf=.f-ﬁ;-
”'@fmenT for saieoﬁ ' A S

 “¥ "Neverfhelessﬁ he was en+s+led *;”ﬁffﬁ;ﬁgj

oor et alls ‘Alternatively 1f (which is not. admz++ed),;a~gnff]~a

:vlaccep?ed by The Platnfaff and The sald aEleged ceﬁ~vifﬂ';af*"*

Thls was fn'answer To paragraph 9 o”TThe Qfafemenf of Claim wh:ch was_f ;aﬁ’njﬁ“*



',]e;zg; L

o eihe 1ssue JO!ﬂGd befween the parfzes fhen vas, farsfiyp .;f” B

SRS :: ..f.\_,: S .v:' ; .‘_._J: AN Con-i-r\ac-i—'} L

( ) d:d -hhe defehdanfs repud:a+e 'I‘he

(b} i the ehswer'+o“(é)'fs”yes did ghe
purchaser accepf Thaf repudia+aon7‘" ;n_'

i ZTﬁé:‘-vendOr-f s case Woild b"e , and was;. that g;*i“h,ey; _"had ot ‘breached the

S con+raCT for saie' +he purchaser had HeFWasuﬂﬂab4eﬁiofcomp1e+eff“

because he had no suffz0|en+ funds fo pay *he purchase price._w!T

was never The ‘case for The vendors Tha? because Ciinfon Hart: &
'fxfCompany hac refurned +he deposnﬂ, ?HaT was: +anlamounT To an accepfancel'

: -lfg;cf repudia.lone, Mr..DaCos+1 frank!y conceded +ha+ much ‘inthe course

.*x*ef h:s arqunenas ot fhe Barn and 1 de AGT +h1nk any+h1nc more need be '

”Q*sald abouf ?haf aspecT of The CGSL¢: Bu#=1+ rs.@ecessary.fo-sfa$e,

: "*shcrfly, +hc crreums?ances of Thu return of The deposit.

L Affer The owners: dec1ﬂed They did: noT wish to Droceed w;?h

'.ﬂfﬁfhu saie ‘of The proper+y?;1r. Hueh Har+ wro%e Mr. Faffa advasnng

tﬂThaT he hau been |nsTrucTed 3, S;r Jack’s London soincx?ors To. re?urn -

8 @H*he depos:T buT in The tnTerzm, he had piaced The $8 OOO on depossT

UITh A Bank Mr, FaTTa responded ?hus

"I'nb%e'fha? you are'arﬁengihg'fer'+he"d*po@1+ '
.. which is presently with the Bank of Nova Scotia
U Trust Company to beforwarded me foge?her with-
L - interest as soon as it matures. | regret That -
Wjﬁ;ymy ¢lient cannot accept z:refund of the deposit
it oas histclaim: is for-specific performance of the

”-.”*fConTFac? of SaIea-f3 e

fL?{However, HzThow? preJudece fo Ernle s cia:m for
shospecific performance “there can be no doubt that

wraoyoursactionsiniplacing The money on deposit is a

: ~.'ﬁruden? ‘colirseifor you ?o have - adop?ed in ?he

: L,“c:rcumsfances b npie

"f@dSubSQOUen?iygﬁfheﬁpUEChaserY'haVinQ?been'adVieedﬁby.Mriuﬁa?f'+ha+ he
'3ewas winding down hls Faw prac+zce, ‘and - by hls own IawyerS; accep+ed

"f_h:s depossf when 1+ was re;urncd ?o hlm.- l undersfood Tha+ avidence:

ed ffh=+ a +hough he hcd been senT hes dep051+ he had not SO]]*

Q_findeed +he purchaser had glven;eVIdence that “the ques?son



;f:;+o an accep%ance of The ropudzaf:on |n v;e of The fac+ ThaT The pur—‘h'

'elyfchqser wes concerned fo have +he vendors perform fhesr oblrgaT:ons

't have eariier pean*ed OUiETth fhe evadence'could neT amoun+ ; i

_a? The vendors were

~$ PRE

.::under The conTracT 'fT-shou!d noT be forgoTTen _

Vfuﬁder*aklng To compieferafwa sze when fhe depOSlT had a eeady been

“-ej-refurnea To The purchase onEThe queCTIOHS of +he agenT‘s London

'-~'efsoI1C|Tors._

A depos:f'as :s well known 1s regarded :hulaw as a gueranfee Lf{ffﬁf55? f

.;{Flfha+ +he corfracf shail.be.Pﬂrformed .IT 15 aﬁ earnesf for performanceAfef:re:”

"”57gﬂ-Thc auesflon of whe?her ;T was +o be regarded as a cond:Taon preceden?

“:g”;.:o The crea?uon of 2 confrac. w s con

dered byiwarren,:d¢,_1n f@-f&;:fﬂ;- 




'FNil!:champ & Ors V. Jone= [1982] 1 W L R 1422 Hav;rg rev:ewed

-_150m° deC!SionS of Goulding,-

;VIIH which ThaT Judge dec:ded The ofher

7

'way, anG re;nforced by +he Cour+ of Appea! deC|510n of Pol!way LTd. Vi

i_fﬁEEﬂjjﬁ} [1974J 1 w L R 493 and %ha? of fhe House of Lords in

'l'Johnsow Ve Agn oW E3979] 1 A l E R 883 came To fhe vaew +hﬂ+ pﬂymenf

' j ﬂf depOSIT was nof a CODdITIOﬁ preceden? +o The creafson of = blndeng

”_ﬁconfracf : Af page 1430 He s?afed hiS op;nxon Thus

St ds, szh +he greaTesT dtffsdence and hes;+a*
Fion that 1 differ from a view taken By
i Goulding J.y.but. it seems fo me that unless a
~distinction is to bs made between sales by
-auction @nd sales by. private treaty, the. welghf o
of authority 18 in favour of The view that a _
requirement; in a: conTrac? for the sale of land,
that a deposi+t should be paid by the: purchasur
voodoes not: constitute acondition. precedenf _
" failure o fulfil which prevents the contract -
- from comlng infc existence, but is. in gbnﬂra! _
- tc be Teken 3s @ .undamenfai ferm of “the con=
i..tract, breach of which enfitles the vendor, if
- .he so alects; +o treat +the confract as at an
.+ end and To.sue. for damages. including the amount
‘of the unpaid depdosit.  ‘Nor do°1 see that any-
oo thing, either iin Fhe. au+hor;fses or in princi-
- ple, callis for a distinction o be: made in "
Linthat respec% befween sales by aucflon and saies
by private %rea?y o

. in +he.§resenf.coso;_;+.lh; f{ﬁelwhén %he.venﬁors.hac étrmady g
.':'dIFPCTed *He re+urn of Thc depos;T %o fhe purchuser %hey nongfheiess :
_were O?forrng +o complbfe iw poan+ of law, ?he absence of lhe deposnf '
t ;dld no+ prevenT The con?racT of sule from be:ng a rgaI;Tv Agaln T
_;couid no+ be ser:ous!y aff;rmed Thar There hau csfher been a Tufuai
ifcrmtnaflon or a repudlaTton qnc aﬂ accepTance Thereof -
Thls brlngs me +o ?hu flnanng fhaf |+ Was The Durchaser 5
':ﬁqufy to obfazn Bank of Jama;ca approval and as he hau fanled to
.{ ;secure it +hare was no bandlﬂg conlracf < | dssime Thaf Th:s JS'THe;.T-'
7 ﬁconc{us;on af which The !uarned Judge arrlved 8u+ as Mr Mahfood -
.:poen-ed ou? 1ﬁ_+he course of h;; subm1551ons before usp *he ques?ton .

:-posed by har, vuz ; whefher poymen1';n The uayman lcland was a



":;;;cond|+1on pre'edenf ' he +rans=er cf own__rsh:ps was whoEiy

"{sconceived He sugges+ed.?ha+ The proper ques?son was mhefher aymenf

;:n_Ca;man :n U S dol ars, was a cond;?l,:,_

;Jof a vaf:c ﬁonTrac% of'sale i

|n paragraph 9(1) ofﬁfhe_amended dvfence;_;f was pieaded"'

f“9 L En regard +u paragraphs 7 and 8 of ?he
Sfa+emen+ of Claim +he sedond” and" Th!rd~~.~'
-4Q:namad Defendan?s say as foiiows :

fo the Plasn,;ff has aited and negi c+ed .
SRS 1o % obfa:n from +he Sank of Jamalca permtSSJOn
o pay ?hb puranaao price of the disputed:

d"*¥&proper+y :n the Cayman fs!ands%rn'accordanCa-v~-ﬁ*:”‘ﬁf7ﬁ*:f*ﬁ-

CwWithithe ai !uged confracf and accordlng!y

g ’nﬂfhe a!ieged con%rac% never became uncond;f:onai ”Lpfg}fplet.f"

“f”WITh fha? Jn mlnd, she has p:a:niy found for The:defandanfs on ThaTa}jr7'*l*3“'

" paragraph 1013

o ema }a.’rf‘:‘_pa_rfag'r*aph's

.:,asaflsfled B

;:335;9 !n regard To paragraph ? and 8 of +he
'*?:Q+a+emen+ of: C}a:m the second and’ Thlrd named
=;.Defendanfs say as follows. '

_[Q,,(1);q+he PiainT:ff bas ga] ed an ;neglecred=+n;;51'~-'”
. obfain from the Bank of Jamaica permission to-

i;avpay “The: purchasa ‘price. of the disputed. properfy

“in The Cayman Isiands in accordance with the

'*a1leged con+rac+ and: accord:ngly the: ai!eged
~:__con+rac+ never bacamc uncondtf;onai o

'3'_,Thev”piéadedfégééﬁdifi¢ha$ubSCQth+;??I{ﬁé$jnof]imsféésedeY‘Théjj;: [*[5"




-'subm:ssions of Mr, DaCosTa 1n Tavour of a ccnd;f:on preceden? ?Hé :

* sﬁargued fha? The raison d‘efre of +he confrac? for sale was +ha+ +he 'f'."

F?”preceeus of sa!e would be pazd in b s doi!ars in rhe Cavman |5|a“d5» '

“so that The Befendan?s could salvage some?hlng from fhc wreck of Their:

3{ ;nve5+menf Hc also sald +ha+ Thc cred;+or was enflfled To receive

"f'%paymen+ aT his reSIdence whlch was the. cayman lcla“d and ‘that requsred

B be:ng

-The purchaser To make The necessary arrangemenTs, lncludnng Bank of

~Jamaica approval Since he had nc+ done so 'no confracf had come sn+o e

The facfs show Tha? on The 1ns?ruc+|ons of the agen+ Bank of
'3'Jama:ca approval was sough+ and zndeed obTa;ned The Director of

Eﬁ-Exchaﬁgo Con?ro! from The Bank of Jamaica wrofe as foliows L

: “Lo+ 4, Mammee Bay ~-Voiume 951 Fo!lo 378 -l,gp
L _KenSIngTon inves?menfs L!mlred to Ernest
'_'::Char‘[es Smatt e " e e

i w:+h reference . to your letter. dafed
: 718*h November 1974, 1 write to ‘inform you
oo that-permission ‘under the Exchange Control .
‘Law :is hereby given for the registration of
& +ransfer of Lot 4, Mammee Bay, registered. .
at Volume 951 Folio 378 with dwellting. house,
- furniture-and. f1++1ngs for a-total considera-
_.Fion of J$80,000.00 from. Mr. David Stephen
o oLyons as’ TrusTeo of Kensington: Investments
Looelimited . a Company - lncorporafed under the Laws =
" of the Cayman:islands To.Mr. Ernest Charles Smatt
-of Mammee Bayy ST Ann, Jamaica.-

- Kznd!y furnish us. w:#h a STaTemenT of Accounts

-gu@,ShOWlng the smount.of funds in hand for Mr, Lyons .

i 56 That we. may conSIder your appllﬂarlon for The
rem:TTance of The: sale proceeds To him." :

Unfst.+hore was .quanrnflcafzon of +he proceeds’ of saie There )

'3cou|d be no approvai +o rem:f funés. Sa far as quanrificarton wen+
h?on!y The vendors could dec:de how much, af any, of “the proceeds They

'p;”would wlsh To have remlffed Tnar cou!d scarce!y be Wit hzn +he Know- :f

iﬁiedge of The purchaser and accord;ngly be regarded or accep?ed as being

his obllgaflon'_'



o

IT |s rlgh? +o poun+ ou: ?hef a condnf:on IH a sa!e for Bank

'_fof Jama:ca approval :s no+ unconmon in fhls Jurlsdaa?aon,. Downer, J., R

R dea!f w:Tr such a cond;f:on in an unreporfed case W15I;ams v. Granf
__26+h April 1985 else SCCA N B 20/85 Judgmenf dellvered on

~£;1June 25 1987 Wafklns Vi Robl:n [1064] 6 w 1 Rg, and Ban« of London &"“

it;MonTreai Lfd.-v Saie {1967] 10 JLR are aise :n po:nfg; Wnaf iS c!ear :ffeﬁ :

'._from These cases, is: Thaf 2. breach of fhe Exchange COnfroi Ac% goes

' “_garafher fo performance of The con%rac? and nof To :Ts formaflon, The -

-;h,failure of_fhe purchaacr +o ob+ﬂ1n uank of Jamalca approva! can have L

Lone bear:ng on. fhe resul+ and ?h:s iS so wheTher or nof +ha+ was h|s  er-5

| dui'y i

Because The !earned Judge sfafed 1n her JudgmenT Thaf The

lbconfrac+ weuid noT be spee;frealiy enforced because Bank of Jamaica

Q'Aapproval wou!d nof be granfed To re mn+ where There was : an agreemenf fori:iaﬁ _ :T

-gbk”pegg:ng " I mus+ now express my v:ews on%hts aspecf of her Judgmenf.,;aj'~

”;JJQMr. Levy of The Bank ef Jamanca had nu? in hus !effer To Cllnfon Harf &};;}-“5T=”

:Compaﬂy refused fo approve rem;?+ance._ He was carefui ;o say .n h:s

: a f|nai paragraph fhaf he weu d conSider Thaf aspec? of +he ma?fer when

woothe s+a*emen+ of accoun?s show:ng fhe funds fn hand for The vendors, was .*ﬂ

ﬁI*gfrecelved ay The Bank Tha+ sface, cor?a|nly up. +e +he +:me of %r:a! hadj.a-e.

'.yﬂno+ ye? been reached The oe;nson of Mr.:Levy as. +o a condafaon regardlngfjj_fe-r

7*.]:,"peggjng 50 does Po?, rn my v: w, desfroy or, alTer The fmporf cf +he

second paragraph of The Bank“s IefTer. WHaTever "peggsng“ nghf mean in

“t;*aferms of fhe quanftflca+ton of +he forezgn exchange reqUIred To safrsfy

--@{ffhe sale: pr:ce, would be a ma++er cf coasfruc?non by The Court seelng

':_,g_fha? The parfies Gid no% seem ?o hold co:ncnden+ v:ews. AT fhe end of

: y;yfhe day, Bank of Jamaica;aparovai had b en ob‘L aned for +he reglsTraT;on

'.fef ?hc saie, and The par*:es were aware fhaf cons:deraf:on wouid be grven .;'f--

':«efor fhe Transfer of foreign exchangc when +he f:gures w re-nof:fled ?o--

'_afhe benk,= l canno+ fherefore; accep+ ?he flndlng of The JUng fha? o

- “Exchaﬁge ConTroI permassnon hao no+ been secured "
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1 can vow deal with The remaining alternative submissions
which were pressed by the respondents in support ‘of “the judgment.
. Mr.-DaCostal boldly ergled that there was no contract between
Sir Jack and the purchaser, or the ‘vendor and the purchaser, because

7 ‘thers-was no agreement with reference to the purchase price, because

Ul the plaintitf alicged one purchase price and the defendant another,

“whihlatter price the Colurt bélow accepted as the +rus purchase
price. Suppose,‘he said, the plaintiff asks for ‘specifi¢ perférmance
“onihis claim and a defendant on his’countér=claim, and the Court found
that #he correct contract’ Ts that on the counter-claim, could the Court
“g}anf specific performance of the contfract alleged by him. The answer,
ha thought; was clearly ro.

Two:separate and distinet questions aré raised in fhese-

Ysubmissions.” The first Ts fundamentai.” Wes there 2 consensus-ad idem

as +o the  terms ‘of the agreement? On any fair reading of the evidence,
o Important facts emerge.’ Both parties agreed the purchase price as
© $80,00000) . “Mr. Smatt said 'so. ‘The cable dated-14/11/75 from. -

- 8ir Jack*[exhib?+“$] +o'+he purchase so-states. The draft agreement
“prepared by Mr.-Hugh Hart on‘the instructions-of Sir Jack reflect that
figure as the price: The letter from Clinton Hart & Co.;:toithe Bank

" of Jamaica, seeking the Bank's approval for sale-and remittance;, s

" consistent with the instructions of Sir Jack. Both parties agreed that

“ thé agreement contained '@ "pegging clause™. The ‘evidence suggests,’

' however, & divergence s 13 what' it méant in money terms.  The purchaser
'"undersfobaa“pegging"“+o‘hean‘ThéT*as”The*prevai!ing~ré+e of exchange
“ralating To U.S. doliars wes $1.00 J7="$1.10 U.S.y he would have To!"
¥ind $88,000 U.S. o be paid in Cayman Islands. Sir Jack responded’ to

 guéstions regerding price in the course of his cross-examination, Thus:



"'. was a maTTer of consfrucflon for The Courfu

funcerfain e

B

: 50n any basus,:pos:?;on iS Thaf pr:ce a+' 
w.+ which:rselling would not be less Than o
31?,388 OOOO--,,;e;;a.H... i e

'-,i”At;pYes SIr, wy posu?son IT would no? be more

0 than'$88,000, . One fixed and definite Q” _ e

price is: 388 000. Belleve Fhat: fsgure was __ﬁ;'iv'
-_'meh+|oﬂmd in document.. Rate of Exchange

S was men?noned peg rate which ‘equals. One

oo dogs  not nave To be maThemaT:c To arr;ve a+

”31f¢88 ooo $3i G B

“The dtvcrgence, in view appeared +o be +hss° 'whriéi+hé“ili”'“””

::*pgrcﬁéser Too« The v19w Tha* The one faxed amoun+ was $80 OOO(J) _
?t‘é$88 OOO U S.,_Slr Jack was oqua;fy adamanT ThaT The ftgure wouid nof f;f;¥. 
’“**3?che &d $88 000 U.S The f:nal flgLr woulé depend on fhe ac+uai T
'f'fiéxchange raTe preva:i:ng a; ?he %lme of paymenf._ Thls dtss;mllar:+y
'lof V|ew mcan? Tha? from one poanT of veew, Théré was no consensus buT 5_;w*'

’.HSee;ng ThaT The dasaqreemenf relafed To fhe meanzng of £ ciause, Tha?

ﬂf,reJechng ?he argumer#s of ~"hﬂa resnondenfs -on'. fh;s pom'r°

The second quesfton wh;ch arlses for conalderaflon iS whETher

.speutflc performence would be granTed where The meantng of a c!ause was _:T:

'=jhave liTTIe d ffacu{fy 1n':;' 

fzsam:iar“quesfzon arose |n SweeT & Maxwelt L+d v.;Unsversal

- News Serv:ces LTd [1964J 3 w L R 351 Buckiey, Jo, gave The fOIJOWIng

.’example wh;ch l Vbn*ure +o h:nk is apf,ggHe said fh:s at page 339

S “!f e and B, parTies “+o''a conTracT form
”1*;dafferen+ Vlews as fo The consfruc lon and
o performance by B of ‘some act whcch B dontes DT
o heis obt:ged o perform-upon the true :n?er—'”"*
'"pre+a+10n of the contract, then, if Bsays 0 .
<% am’ ready cand willing: to ”perform The: con~.}'_]ﬁ
S _Trqcf accord;ng To its frue Yenor; buf Fcon=:
o tend thet what you, A, require of me is. no? '
-l ebligatory upon me %CCOrdang to the frue o
-:ﬁconsfruc?ton of The- confracf“; and - ifin so
saying he is ac?tng in good faith, he does: .
not manifest the: |nfen+|or to refuse to- per—"
o oform: +the' confracf “On the contrary, he’ 7o
Crattirms: Has r*eadmess +o perform Fhe' confracf
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On the evidence before the ‘learned judge it couid not be
doubted Tha+ The purchaser was prep rcd To pay up To $88,000 U.S.
T could qUiTe properly be Sold Tha+ +he purchaser was affirming his
readlncss To perform Tre con?racT and had mereiy put in issue The true
effecf of The confracT o

Nex%, IT was sald Thaf *her wgélno contract between the pur-
chaser and the second and Th:rd respondenTs, because no aufhor:fy was

given fo Sir Jack forfreaT,on_Thg?r_behaif, 1 menfioned.eariier in

7 _JThis,judgmenT,in-Theﬁcourse_pf_review?ng.fhe_pteadings that in the

- orjgina!,defence:ffied,_there_was_éhfadmission_of the existence of a
'confrang_buT jn;The_amen@eé_defence,:%he issue of agency was introduced.
- This maitter céfjs for adjudication. . The iearned judgemdeaETrWth this

issue as she was obliged to do and conciuded thus:

M-am satisfied ‘he held-himself outiand:acted.
~with the plaintiff as a person having the -
“‘might and-authority *to contract with the - =
plaintiff for the sale of the preperty.” .

__.-At.a later portion of her judgmeni,_she_maﬁg_fhe:fgl}owingﬁfindiﬁéi‘
Ap. 162)

T flnd Fhe first defundanf was salling with
“the kno«ledco and zpproval of the owners, +the
second. and Third defendants.: | so hold, because

it was the first defendant who was mak|ng all the .
..arrangements with the plalnfiff and The ATTorney
for both sides.”

I ?h|nk The Judge was r;gh+ in ?hese f:nd:ngs. There was
evndancb from S;r Jack hzmseif which showe Thaf in a prior Transacflon -
regarding The saFe of fhe same proper?yy_he nad played the leading role,
g!v1n9:1nstructions.Tg.affprneys,andifhggjyke,} Two letters from The
hsndéﬁfséiiéf%drs:rd”Mr:,Féffe'éréTof é%gﬁ;ffcéﬂce- In the first at

page 16 paragraph 2, They sfafcd as fo!lows

' ”As you - are aware; The proper+y at Mammee
C T Bay does' not: belong to:Sir Jack and the
T owngrs decided-thatthey did. not wish to
proceed with the-proposed sale fo your -
Client. This in itself should be suffi-"
CtenT to avoid the fThreats which you have
made in vour letier.”



. _-':-*w'-afe;;f i‘sfaaféa‘ s ol 1"@@95-

:;tndged ?he flrsf lnfwT ?F:”w'

'5ﬁffound in +he amended defcnce f[led There wasﬁ';n my vnew;:

'l_eVIGunce :rom fho conduc+ of The ownersﬁ
f |f he had Thpir aufhor:?y +o Seli ?he;properfy

!eﬂrned Judge was'correc+ In f:nd:ng as. sh d

' a b;nd:ng conTracT, :f IS no% cnforceéble because Ther“?

to° sa+:sny?hg Sfafufe.of”Fraud

”1T ”|ncIuded bu? +his !af%er documen_,___ftﬁ“

: _ S'de?ermined fo e
r;,;_;,embark on;legai proceedlngs There is: S
. nothing further | can do or say. | would cn!y e
~add, that even. if (whichJ:s_of course dcn:ed)
a b;ndlno con+rac+ was conc!uded de ot
-;_{undersfand what damage it is: sugges+ed +ha+
" your:Client suffered. Although T have not.
iigf*been able to: speak fo”8¢r,dack before reply;ng
Lo your e?+er, ‘my undersfanding is that this ™
jg{prcperTy has:been on The marke+ for. SOme con- -
~siderable T:me w:?houf any: offer hav;ng ‘been -
o reeeived ind excess of that which your. Client
'f":*madé‘and*you Will no doubt be aware that fhu-
_ﬁi*s;reason for. |+s w;fhdrawal from fhe march was
“":f“en?;rety unconnec?ed w1+h pr:c: " L

F:naliy, a feffer from %he“respondunfvsﬂpresen? a??orneys 1n wh:ch :T

L second: and “third Defendents will ‘perform the'

ooalleged agreement so p!eadad and enclose for < o0

- your inspection duplicate of Tt+fe reg;sferedri S
~at Volume 951 Folio 378 on your, undertaking to o

and.dreft Transfer for your approvai onbehalf o
ot '!'he Transferce.“_ SR e R e

mafer:al e

'V;;from wh:ch an agency by es%oppOf ﬁoufd BrISuo. There was snferenT:a! :

‘n,ﬁerm:ffxng Sar Jack +o ac+ as s

0 _wouid ho!d 'i‘ha“l' +he

i? was nexf confffded by ?he respondenfs ?ha? euan zf There was

s:no memorandum

”xwere Yold Thaf +he_cab!e Swh+ by

'**ffs:r Ja”k ?o The purchaser assumang_-e ha “power +o ssgn€'cou{d'beﬂ}ooked _ &*55:'

:'TVT?aT as. afso The draf+ documenT in Hich The::ddifiona! Tenns agreud were' ;f,:f;i fT”

_ igned by anYone,q£%Eéf;f¥ 

w"-fcabfe cou{d noT be !:nked ?o Thas shbsequenf uns:gncd documen? so as +0 o

oy have boeﬂ !nsirucfed To :nform you' Thaf The__?;°;3fJ fti5?t g

:ﬁho!d The same to our order pending’ cowpieTlon,ﬁﬂiﬁ;f ff ;;_F'=53-




';3§3aa;"

-'form 2 surficsenf memorandum To safisfy +he Sfafufe of Frﬂuds The o
"l°T+er senf by Clanfon HarT & vO To The Bank of Jamw;ca for |?s
- approval- was'no+ sngned by'anyonc:acfang for The'vendors; Mr, Hart,

r;an afforney, would have no au+hor1+y +o sign a memorandum on ‘behal f of

' ;;hls cluen+ un%ess he was aufhor!sed +o do so IT was aiso said that

| ““?Hu frue owner Dav;d Lyons was no+ men+toncd rn erfher The cab[e or .

: ,any’correspondence .fDr Berneff subm;?fed on behaif of +he purchaser -
’;_Thar +he documenfs ?o wh:ch a??en?ton has been cal[ed above provide a-
‘i“suffsc:enf memorandum +o safrsfy The Acf Furfher; he'sfafedgﬁfherefwas

-ﬂrparT performance on The oar% of The purchaser

B I+ soems To me ?haT There vias an agroeaenT berween Tﬁs oarT|es -
as to The purchase and sale of +he “Giass House”,; Nex+ There was
Twrtflng bJT The quesflon wh;ch musf NOW be conssdered is whether the

-documenfs under re?erence if +aken Toae‘rherP are a sufficient memorandum

'"sthln The Sfafure.a In The cnrcums+ances of Thas case whaf ‘would be

"jjrequtred are facfs Whlch name and sdenfafy +he parfies, describe The

;'prooe“fy for saie and sTaTe rhe na?ure of she consaderahon° 1 would,

';}1n acceding +o Dr Barne++’s argumenT !ﬂ preference fo M., DaCosfa‘s,

aobservﬁ Tha+ |+ is poss:bio To flnd a suff;c1en+ memorandum W}Th]n The'_ .
_:,,i;fyfhe cable Z_fr-
-jf,”-The Recesz

CUHITL Cthe letrer for Ct infon Hart & Co. fo Bank _
- of Jamaica. seexung The - Bank's;approval of_; ST
“+his Yrensaction. B
'~1~iv;j-Formaiﬁagreemenfaerawn up" by the: a++orney"
: ' ﬁwhich'accompenied +ha+ Ie++er. ;
are read +oge+her.af e e st

i do noT Thtnk The ochcTions ra:sed by The responden?s are

”r.e;#aijd The cabie was 5|gned by Sir Jack who on rhe evudence was ac?tng

';_;fcr fhe owners He Tesf:fled +ha+ he gave ansTrucTions for The prepara--"

RO

f;floo of The draf+ agreemenr Thar documcn? sefs ouT al[ The Terms of the

.jrfagreemen1 and demonsTraTcs The fa¢+ ef a preceden? agreemenT befween The-'



';;édgéiﬁ:eiﬁy_.,e. )

Vf'15|gn1Ture accepfable? I +h:nk Gathan: dwards [1961] 2 Q B 220 is

.'f_jheipful egﬂhe fac+5 musf :,g:.,gf--- Ae fa:en from The headnofe aT v'i?ﬁi._j

”,The piainf:ff agreedy?o sei and Thu defendanf_ ST
“agreed to'purchase a” hous_  The 'Terms of the jj';e“_*-"
- sale were contained in a Standard form of Cﬂn-fjfﬁ,ﬁﬂﬁf
ST Fract which “thé vendor cbtained Fromian es+aTe
';j,agen? and whlch vendor and purchas r: s;gned '
CLover & sixpenny ‘stamp.’ The contract stated
= that The date for compleflon was to- he agreed
.*afbe?ween The parties. Apart: from +the date of
i completion, ‘all the other conditions of the
- contract were agreed’ and referred to in the -
"-E;documenf wnlch The parfles had sngned ' '

s iThe vendor & so.xcs?or was- :nsfrucfed To *cf
SRR the purchase on: behaif ‘of the purchaser as -
T ;weli as the vendor. Subsequenfiy, the vendor g
foiand purchaser orally agreed on the 'date for:
'”jcompleflon < The vendor lnformed The SOI!CITOF
cof the agreed date and: the soticitor wrofe To
the: purchaser ask:ng for conf;rmafior The =
'fff]purchaser Fetephoned the solicitor and.co
" firmed fhe date, and The solicitor. endorsed a -
- note to that: ‘effect on a copy of The !effer i
' ;jfhaf he had: sen? Thw purchaser.;-- _ S

e “The' purch r refused-?o'c mplefe and The vendor e
o sued the purchaser for damages for breach of
" confract. On the guestion whether thers wes: a.
memorandum in: wrs%:ng The contract as” e
S -;'requ1red by 'cf;on 40 f 'he*Law of Proper+y
'*agfﬂAc+ 1925 e G

':jDanckwerfe, L J.w w:fh whom Ormerod and w:l 'éﬁ:FJJ'EOﬁédffé§$fséiéffh}sf*f

! i where The parTnes have B
fact, agreed, as The situation in the presenf};Tfl'””"”"'
. case, there is.nothing contradictory inthe ' = v
position of a solicitor acting:for both parf;es“:;j;f}*c:'”
-hlch'wadiiprevenT him creating an ‘additionsl o
-memorandum for. the purpose of recordtng a fnnal{- 'fjr
term. agreed by the" par+ies so as-to bing etTher"”
or ‘both of his clients.  To my.mind +he inference
rem whaf h'ppened in.the: presen? ‘case 18 p!aznly
Fhat the solicitor had. such. au+hor|fy. He' may e
3no+ have had. au+hor;+y to make a memorandum before
“hé wrote the letter of May. 15, 1958, but as The j R
iresui+ of The conversaf:on which Took pEace w:fh ;-JQH“ff




o-are

~ "hig client, the purchaser, when his client
o .confirmed that the:position was.as stated . . ...
Cinthe detter; “that seems To me fo: authorise -~
.oThessigning of the memorandum,. as.a matter of
- “confirmation apart from: any dufftcul+|es, if
.. there:were any, which existed: before that as.
-+ to the terms: of The soE:c:Tor s instructions
-_.,and aufhorn?y R R T :

.-_:j;tn ?hose CIFCUTSTanCeS it seéhs to me The IS VI
. necessary memorandum for the pirpose of | .
. satisfying section 40 of ‘the Act of 1925 wWas .
- .completed by the letter of May 15, 1958, to-
e which Theru Is-a: ssgnafure by “the solicitor
S.as agenT on behalf of Tﬁe purchaser, '

Iﬁ my v:éw Mr.-Har+j achng for Thb'vendors cou;d deal wifh
 one o% ?he condtflons of +he agre»menf for saie,-i e. ; one relaflng to
.fExchange Confroi approvai and his 51gna+ure wos suffIC|enT _

_ Thon fhere was The receipf of Ci:nfon Har? & Co ackﬁowiédg~7'
lng The paymen+ of a depcsnf on- +he proper%y.. Th1= document s plainly .
. referab!e To an agre@menT regardlnc +he saie of ?he sald proper+y _£ 

am re|nforced in fhe vuew fhaT ali +he requnremenTs exist by this state-

: menT of fhe ]aw by Jenkans Ld (as he fhen was) 4n Timmlns Vi Moreland

' _STreeT Properfy, Lfd [1958] Ch I‘O a? page 130 where The !earned Lord
} Jus+1ce sfafes |

“To The casc aIr ady c:Ted ! woutd add
o cnStudds, v Watson (!884) 28 .Ch,D.305;
< o1 T.LR, and Cliver v. Hunflng, 44 Ch.D.
;.s.;,205 nelther of .which, on.their facts,
'Zﬁ,nwenf nuar!y as far. as This. Some of
the observa+1ons of Kekew1ch J.-in the
Tatter case are, I fhsnk manlfesfty too
co-wide. : : :

'f_JThe rule has ne' doubf been cons:dbrabiy relaxed
“oosince Peiree- v, Corf L.R. ¢ Q.B. 210. was :
“decided in 1874, but 1 +hink it-is stili“indis-""
._-:_pensabiy necescary, in-order to justify the . _

- “reading ‘of ‘documents: Togefher for this purpose,
. thet There shoéuld-beia document signed by the
’f{iparTy Yo bm ¢harged ;- whlch, while niot containing
Cintitsel fiall the: necessary ;ngred;en?s of thg
- required MEmOrandur . doss contain some reference,
“expressior’ lmpilud ‘tosome other document or
: “Transac+|on “Where any such reference can be
ﬁfspe!T outof’ =3 documenT S0 s;gned Tthen parol
“evidence mey bo' given to fdentify the other
fdocumen? referre& to;or, ‘asthe case may be,

o expiain the- Other: fransacf;on and to |den+|fy
any documonf rbla%lng to ity 1t by this
* Vprocess a8 documen+ is broughf o Tight which




;7':-{n_+haT case was whefher

“onfaans in wr:?mng a!! The‘?erms of Thb-«ujtl3,v

- bargainiso far 25 not. confained in the
‘ﬁ;documenf sighed by the’ par+y 1o be: cbﬁrgeu,
~Then the fwo documenfs can be read. foge%her

e as’ To consf;?u?e ia suff;clenT memorandum
& + ”urposes of secfton 40,M :

' jju'u igs. v.f;-__'_feeorgé;_siaﬁe:a y & Co

ffgicon?anUﬁd vafldzfy of.fha t;; ;¥:i_ ;d,ﬂ;

_1-“The reccipi in Thns case cleariy dld refer.
o some ofhur +ransacf:on, namely an agree—__
S imentite sellithe property in Swan Strect.
.. Parolevidence can,: therefore, be given 'i'o
'-jgexpla:n The Transacfaon, and- fo rden*:fy any
- document reiating: Fo it JSuch’ evidence was s
sled in The present cas 'broughT To: i:gh?
:a“documeﬁf;fnaMélny# detsiletter of S
‘February 105 1975, which does_confa:n an e
writing all +he Ferms of fhe;barga:n,. |+ isa
writing which évidences fhe’ transaction; Thcugh
~not itself the: +ransacfuon “This distinction
i S, however, no? mafertai whc+her The ru!e be

_.br'as :n Tamm{hs v Morb!and Sfreef Properfy Co“._fl-___-”_..
*;Lfd [1958] Ch 110.: Moreqver, At wouldibe '
Tendmen? of ‘he STaTuTe of

jreferenceﬂwn thESIQned documehT;musT be Yo
.-ﬁ;wrr+1ng 1n+ended Fo have contractual force.-;
© . The Statute of Frauds is concerned to suppress
ooonotievidence but fraud. - in. seeking .2 suff;c:enf
~ ‘memorandum iT 1S not necessary to shoulder the -
- Hfurther ‘burden of | search;no for a written con?rac?.-:“[ﬁ""
a-"f_Ev¢dence in‘writing is whet the statute requnres° S
L Fory as. S?eadman v. Stesdian [1976] ALC, 536
:emphas:sed an: oral confracfgfor the sale” of land
isinot: voud but on{y, infhe absence of evndence
i wr:T;wg or part: performance, unenforceab!c, g
RRE fhereforc; & document: signed by the party to
~be charged refers to'a. Transac?son of sale, paro!
v}dence is adm;ss;bie both to explain’ The roference
and +o rden+afy ﬂny documenf rela+ing +o sfa_ s

: kBarbados) Ltd.




"-.The learned Judge found ThaT There was suff1¢1enT w*:flng To saT]sfy o

the S+a+u+° of Frauds and ;n +ha+ for ?h reasons sfafed above,_she'

: was, in: ny opnnton, emtnen+ly correcT Dr Barneff also arguad Fhat
_+herc Were sufflc:enf acTs of DﬁrT—performance. Bu+ { do not +hink

e any 1onger necessary +e cons;der whe+her a deposaf can ‘ever-amount

.“fg+o a sufficient sct of performanca7; Mr, Muirhead for +the respondenfs,

U tHought that although the issie was pfééﬁéd;f{+zwasThéQef”chéﬁed”+6zor

S Sblied Tn the Court below.  Accordingly, the Tsste must be deemed to be |

" sbandoried.  We have not “beséhf'-"ﬁéfé'rréa Yo any authority in whlch *‘é“-‘p‘am

rtﬁspaymenf by iitselt has beer heid b6 smount 46 part—performanco,

i “There Ts another qucsflon whrch was ra:sed by “+the respondenfs,-
”3name|y, did ¥he purchaser repudla+e the conTracT assuming é'bindlng

U eontract” was creafed On 26Th Apr;l 1976.The responden?s' attorneys~ -

at-law wrofe ?o The purchaser 5 a*?orney-af-iaw, a+ page 29 of the

"-Exhebrl's -

We have been: instructed Foinform you that
second and Fhird:Defendantsowil b perform

the ailleged agréement iso-pleaded and enclose-
for your “inspection duplicate Certificate of
Title registered at Volume 951 Folio 378 on
wour underteking to hokd the same To our

2 *;oﬁder'sending COmpIefion, and .draft Transfer

. :afor your approval on:; behalf of +he Transfzree. .

sﬁOn reTurniﬂg The Transfer approved and the

o cdupbteate:Certificate of Title would you lot us

- thave your: undertaking for the payment of the

- Purchase Money.:of 'so much thereof as shall .
:rremalnea unpa:d in Terws of ithe: alleced agresmenf "

"The ‘reply 'ourTe Us* as Mr;

_DaCosTa'caTegorfsed The rep!y; was

: couchsd tn The‘foliow:ng Ianguags =

Z-b“¥<refen*?oay0ur~1é++érsfofhihew26+h;}AP%EI P
2o and 29th e April 197600 My client is pleased -
Lorto note that your o chic n#s are now prepared

';gfo perform Th cUnTracT

SRR i;would aiso refer: fo Eeffer daTed the
. . ST 1B h s May 1976 from your Town Agents,
RANL A I Messrs. Ca*qr!i & Graham, enclosing draft
L - Transfer from David: Stephen:Lyons to -
hE Ernes? Cnﬂrles Smaf? whtch was omitted from




'“"~ 'purchaso4

": ' suffer The purchaser' who_was wrong y?adv|sed shouid_suffer Th

7:‘_consequences._i.'*”‘ 

i ur fohﬁardihéwﬁe'fh lDUﬁ}Tcéfe'?
'gt*Cerflf:cafe of T;*Ie |n due course for my
*:,lns':_

:'ifof de!ay Ain cbmp  'f i
: ;'_;;Glous?ar Houss ), well as cos+ of +he
m3 g_oc?1on :ncurred fo dafe e

.aT?orne To The v naqré;fljff;ff}*37lh

_”ompie ion wos set ouyi“ ?:  e

 iﬁﬁHéféfn~#H 3ﬁﬁf¢ﬁééeriéfép§réaéh

£ ed o comply
aim. Ffor specific per—f--
emained s:Een? as to the AT S T
e ﬂwhlch as.poin?ed ou? To I;”mfffﬁ_ o

._% %0 specaftc 'Iy po rform The confracf s for i
@ Consént. Judgmenf +o be entered for. specxfic o
:.performancp and for damages for deiay To bg o

Tofﬁd: ago 'cénnbf:fe émicab!y seff!ed Then we f7'i:  o e
: _The._af?er se+3down *or _:ifi T

been: flled4 , 5

"Ucordanoa~ i@rders”of the' Cour+ en+erec by
. Consent o Stherwise. | apprec;a+e Tha? this i
]ameMVWIWTna@ﬁhMeﬁuwfss 4ommhfy
*_;_Ewhach should bL compiled w:+h Mo '

I+ was arguod fha? +hc only reasonablb explanafaon for The

refusa' of performgnCﬁ was +ha% he was repud|a+1n9_+hé "

Even |f fhe purchaser waue a genu1ne mts*akc

|  'jbeTween fhe pﬁrTaes,}fhe lHNOCbﬁ? vendors oughf nof To_be made To

: HW The Iaw ;s noff:n_doubT 'The'Tesf of repudsa?;o s

:-_5+he conducf of ?he parTy evznces an 1n+en+10n no Ionger +o be oound




ase

'rby The Confrac+ See Free+h Vi Burr LR 9 CD 208 The TesT 35 adumbrafed”.

. by Lord Selbourne in Mersey S#eei & ron Co. LTd

Pl

.edg App. Cas. 434 af page 438 -:you mus? examrne The conducf # "so as fo Y

see whefher IT amounfs To a renunciafion, ?o an absojufe refusal To per—.rie.:

'.“form The con?racr W

ln James Shaffer LTd v.

fFiﬁ&ia?°d5fﬁém”&féE5d¥e [1953] 1 W.LR.

'-;105 ?he fac?s were. These.

: "Exoor+ dts+r|bufors con?recfed in wr1TIng To pass on
“7 to manufacturersicustomers! orders forigoodst ot riot -?Q&if'-
-~ léss +hzn $80,000 in any sne- yéar for a number of - o
U yearsy Owing toimport: restrictions on: thetcontinental s
tiarket, they ‘were unablé ‘to ébfain suffEC|enT orders,:
;;;fn nego+|a+|ons wth “The: manufacfurers They said that
Cotheir obiigaflons under the contract drd net go beyond
- passing on to The manufacturers whe%ever orders they -
-+ recelved, and, Though they would do their utmost to
obtain orders,.they were .not: responsible +o do morss
- The manufacturers wrcte referring fo this statement -
" ..and accepting It as-a repudiation of +he contract and
"cholding the. defendanrs respons;ble 1n damages resufflng
:from repud;aflon;",d-s-r . i

I+ Was held Thaf -_;g={”'

"ln The cTrcums?ances of The caSe he conduct of the
f;~,,disfr|bu+ors did not evince 2 clear. intention not fo
--be botnd by the contract. they had: expressed an
'Terroneous construction: of “+he ‘contract but it was
apparently held by them in good faiTh and was’ no? an
. .unreasonable construction +o put-on ‘the contract..
--ﬁ_fTheyrhad and were doing thelr best +o fulfil the con= "
WLTracT and . dld not, :nfend To repudlafe |+ "

:This dectsion was foiiowed in SweeT & MaxweEI LTd v..Un!versa! News

: Servaces LTd. (supra) where The defendan?'s mlsfaken v;ew on +he «con-

's+ruc+|on of an agreemenr 1+ was held did noT amounr to & repudtafion..
I have aiready expressed The v1ew Tha+ The IeTTers from +he .
3:f_purchaser s afforney»afwiaw Wwas: an endeavour o f:nd ar erocedure To
:resoive The maf?er. Even If hiS vnew Tha? & consen* Judgmenf Was 2
IStne qua pon fer performance on +he parT of The purchaser,,EJIMgf,fﬁﬁfif
:inclined to- Think Tha?, neverfheless, ?ha* conJucT did: nof.euince ad
drinfenfaon no Eonger fo be bound by The con?rac# wOreover, even: sf
.':Mr. DaCosTa was: rlghf [n hls sueges?ion +haf The purchaser wasg: engaged -
” In sofie manoeuvrlng,. that wouid nof at?er The pos:%#on. The erroneous
'-..Vtew Taken of fhe procedure to be fo!lowed would have To be shown +o be de

fSO'Unreasonable,-aS“noT:bona fsde; !n my VIew, fhe evndence of The




. _;'45 E R 495 The Cour‘l' gave 1-he p[am'!'tff ‘rhe op‘hon of havmg ms

w ii.JaCTIOH dlsmissed or. speCIfIc performance decreed in The Terms accepfed fﬂ"”'”'

*“feftby +he defendanf._ See a!so Parrss v Peppereil [3867] LR 5 Eq.,_ 3ii{f;f

_;-_.___:.-:_.:Baskcomb V. Be.kwg‘fh [‘]869] LR 8 Eq_ 100.‘ _; I

'r f[e”=decree specsf:c performance on +he clalm, and t would enfer Judgmenf

in The resul+ ! would enfer Judgmenf for The purchaser and

"'-ﬂf“ffor The piarnf:ff on +he ceunfer—clalm.a The order of +he CourT be!ow

'”f;fshould be seT a5|de and Spec;fic Performance of The aereemenf for saie i”y-ﬂ---: =

1-rrordered, subJec+ fo The obfatntnc of foretgn exchange approval from Theef-a953ifi'~

| 'ef'Ban& of Jamaica for rem1+fance +o The vendor of The sum of U S $88 OOOi;ifr r ;€i:

*”_ﬂ;fi30 days wa?h;n whtch To comp[eTei

'*E”ebofh here and beiow- fﬂ* o

' ”5rfff?he delay :n prepararlon of my confrnbuflon._ Regre?fab!y, i underwean

":*}w;ion Ieng ieave, parf of whtch was spenf Off The ’S'a“d

fiess vendor s [egal CosTs and expenses., The appellanf should be granfed

Fur+her he is enflfled To his Cosfsﬁf*"'

Before parfing WITh Thls appea! ! musf express my Fegre+ in S

.'frfsurgery af er The submass;ons of counsel and follownng Thaf evenT wenf]ﬂ




':I have read The Judgmenfs prepared by Rowe, P.; and rﬁei_v:”. e

.'”5fCarey, J A.ﬁ I agree wufh The Judgmen? of Carey, J A., Tha? ?he appeal

J;aeof +he plaanf:ff should be allowed +he Judgmen+ zn +he Cour? below se+ .37"51' e

'”"'J”asede and Thaf Judgmenf be enTered for The plainTiff/appeIian+ for e

.?eif pec:fnc performance of +he agreemenf for sale made befween +he pia“”flff/ fﬁ;°¥;f““

| fjfappellanf and The flrsf defendanf/responden* The agen+ for The second

: "ﬁand fh&rd r=sponden+s/defendan+s, A!so Thaf The counferwc!asm of The ;ilﬂff

' :f:ffdefendanTs/respondenTs be'dxsmlssed




