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IN THE SUPREME COURT OF JUVICATURE OF JAMAICA 

IN COMMON LAW 

SUIT NO. C.L.1991/S-289 

BETWEEN 

A N V 

AINSLEY SMIKLE 

ROY CUNf.JINGHAM 

PLAINTIFF 

VEFENVANT 

Mil.. WhwL Wil.U.aml, .i.n.6tJw.c.ted by Kell.y, WilU.a.rnl, a.nd Mc.Lean 6011. Pla..i.nt.l66· 

MIL. Va.vid John6on 06 P.lpeJL a.nd Samuda. 6011. Ve6encla.n;t. 

HEARV: July 5, 6, 199; Oc.tobeJL 28, 29, 
1996 a,nd .. Ve.cembeJL 13,, 1996 

KARL HARRISON J: 

'· The Pleadlng.6 

The p.f.a.ln:U6{, b!Ung.6 .thl6 c.au6e 06 action ht negUgence a.nd .l6 .6ee#Ung hJ 

11.e.CoveJL d.amage.e, al> a. 11.e.e,uU: 06 a.n ac.c-ideYIA: htvolv.lng a mo)JJ/L vehicle a.nd h.im.6el.6. 

He. alle.ge.t> that on :the 14:th da..y 06 FeblUllVLy, 1990 he Wa.6 .law-6u..U.y CM.6.6.i.ng Ha.l6-

Wa.y-T11.ee. Road when :the de6enda.n.t .e,o neg.Ugen;tly dJr.ove, managed a.nd/oJL con;t:Jwli..ed 

k.l6 mohJJL CJVL :tha:t he c.au6ed .e,ame hJ coUMe v.lolenil.y with. h-im c.au6.lng .e,eveJLe 

peJL6onai. -i.njwvle.t>. The p~ 06 negligence aJte .e,e,t. old heJLe.LLnde.Jt.: 

"PARTICULARS OF NEGLIGENCE 

The Ve.6enda.nt Wa.6 ne.gUge.n,t ht that: 

1 o He coUMed wUk :the pla..i.nt.l66 while :the pla.lntl66 Wa.6 
.t>.tancU.ng on :the while. Une wa.lti.ng hJ be g.lven a 
ch.a.nee hJ comple.t.e CJL0.6.6.i.ng :the. .t><Li.d Mad. 

2. He. 6ai.led. t1J keep a pMpeJL £.ooh. old. 

3. He dJr.ove a;t: a 11.a;t:e 06 .t>peed wh.i..ch Wa.6 exc.e.t>.6.lve in 
:the ~.ta.nce.e,. 

4. He. 6ai.led t1J g.lve a.ny 011. a.ny a.dequa:te WaJtn.lng 06 h.l6 
plLe.t>enc.e OIL appJt.Oach a.tong :the. .t><Li.d 1Load. 

5. He 6ai.led t1J .t>tJJp, .e,£.ow down, .6WeJLve olL ht a.ny wa.tJ .60 
t1J dlr..lve, ma.na.ge and oJt con;t;Jwl k.l6 .t><Li.d mohJIL vehicle. 
al> t1J a.void :the. .6<Li.d co.eLi..6.lon." 

The. de6enda.nt adm.i..t6 tha.t :theJt.e Wa.6 a co.f..lU.lon be.:twe.en :the. ptaht.tl66 a.nd :the. 

de.6enda.nt6' mohJIL vehicle on :the da...y .ln qu.e.t>ti..on bid den.le.6 tha.t he Wa.6 n.e.gUgen;t. 

He aveJr.6 :tha;t: tite acc-i.den-t Wa.6 c.au6ed 1;,oiei.y OIL aU.etc.natlvely con.tJU.blded to by :the 

negUgence 06 :the. p£.a.in,t.l66. He. ha.6 ~e.d :the. p£.ai.rz;t.i66 '.6 negligence al> 
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PARTICULARS OF NEGLIGENCE OF PLAINTIFF 

1. Fail.i.ng to fz.eep any olL any plLopell i.oofz.-ou;t OIL to ha.ve 
any OIL any .ou.66..l.c..i.ent OIL plWpell ILegaJt.d {jolL veh.lcu1.aJt 
.tJuI.6&<.c a.long a bMy .tho1r.ough{,aJLe. 

2 o CM.o.oing oil. attemp.Ung .to CJLo.o.o a. ma.jail. .tho1wugh6aJLe 
without 6.i.JLAt a.6ceJr..ta,LJU.ng oil. en6wvlng .tha.t U wa.o 
.oa.6e to do .oo and a.t a. .time when a.nd in a. ma.nneJL 
whelleby U wa.o ma.n-i.6<!..6.U.y dangeMM .oo to do. 

3o CM.6.6ing oil. attemp.Ung to CJL0.6.6 a. ma.jail. .tho1r.ough6aJLe 
a.t .lU ju.nc.uon with CoWn6 G1r.een Avenu.e and not a.t 
a. de.61.gna;ted pede.6t:Jr..ia.n C/L0.0.6ing Oil. a.t .tJuin6.lc. Light. 

4. FcU.Ung to :t.a.k.e any oil. a.ny .ope.cA.al CaJLe 601r. h-i..o own 
.6a.6ety and .the .6a.6ety ofi otileJr..o. 

S. Fa.i.Ung to heed the Wi.Vl.ningli given by the de6enda.n-t:o 

60 Fa-l.U.ng to obllellve .the pJte..6ence a.nd a.ppMa.ch 06 the 
de6enda.n.t.' .6 .6<Lid vehici,e in .ou.66icient .time to a.vo.id 
co.lUdi.ng with li Oil. a.t ail.. 

The Ev.idence 

7 o Su.ddeni.y a.nd withou;t any plr.iolL oil. pll.Opell WaJLn.i.ng 
1r.e;tJr.a.c,ting h-i..o .otep.6 p li hu.6 filing then jumping i.a.te hr1:o 
.the pa.th 06 .the de6enda.n;t' .o veh.lc.le a.nd into .the .o.ide 
.the1Leo6. 

8 o Fa.i..U.ng to .stop, .slow down, to .tulln a.6.ide OIL to take 
any o.theJL eva6ive a.c..Uon.60 a6 to a.vo.id .the colli.6ion. 

The pw.nti.H te.6li6ied .tha.t on .the 14th Feb}(JA.aJLy, 1990, he had to go a.CJL0.6.6 

Hal.6 Wa.y T1r.ee Roa.d in Oil.dell to puJLcha..6e .oome c.igaJLefte.6. Hal.6 Wa.y T1r.ee a.t .the 

point whelle he Wa.6 CJL0.6.6ing, a.ccommoda.te.6 [Jou.Jr. £.ane.6 06 .tlw..66.lc.. Two la.ne.6 Me 

601L tlr.a.66.lc. pMceeding .6ou..thef[£.y towz!UU Clr.o.6.6 Road.6 a.nd .the o.thell .two la.ne.6 601r. 

.tJuI.66-ic going in .the oppo.oUe dilr.ec..Uon toW<lll.d6 Hal.6 Way T1r.ee. In attempting to 

1r.e.twtn to .the .o.ide 06 :the 1r.oa.d wheJLe he had h-i..o .ow.ll., he .stood in .the Mad waU;.Uag 

to CJL0.6.6 a.6 U Wa.6 bMy. He .t><Lid: 

"I .oto p .t><Lid p£..a.ce on while line wheJLe I wcu. I 
wcu i.oofUng to .t>ee i6 I coui.d get a. c.leaJUUtce to 
go back. on :the o.thell .eiide. The next thing I 6ind 
myllei.6 in Pu.bill Ho.t>p.ltai.." 

He 6wr:the1t te6li.6ied .tha.t he wa.o .6truu.ling in :the !Ught .t'.ane going toW<Vt.dl, Hal.6 Way 

TJr.ee bu;t canno.t .oay who oJr. wha.t comded w.l:th fWn. Undell CJL0.6.6-exami.nation he 

.6<Lid he. wa.6 i.ootung u.p and down be6oJr.e he CJL0.6.6ed and c.a.n.'t 1r.ec.ali. i6 he ha.d jumped 

w/UL6.t in .the Ma.d. When U Wa.6 .t>ugge.6.ted :tha.t he had jumped ba.ck. into the CaJL 

dJU.ven by .the de6enda.nt., ht. ·den.led th.l6. He al..oo .o<Lid .tha.t he wa.o no.t awaJLe 06 any 

motoJr. CaJL corn.i..ng fill.Om Hal6 Way T1r.ee dilr.e.c..t.i..on .t.Jr.ying to oveM:a.h.e a bM and .tha.t Lt 
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had encJLOac.hed .ln:to the ia.ne wheJLe he wa.6 .t>.t.a.ncli..ng c.au.6.lng hi.m :to jump bachwalut6 • 

The p£iWiti.66 c.ail.ed a wltne.6.6, Vuet Wai.k.eJL. ·Acc.o/td.lng :to thA.A wltne.6.6, he 

Wc16 .6.tand.lng cU: a. bU4 .t>hed cU: the .ln:teJL6eclio11 06 Halfi Way TILee Road a.nd Co.tlin6 

GILeen Avenue wailing on a. bU.6. He W..L6 fiac.lng CILo.6.6 Roa.d6 cli.Jr..eclion when he .6aw a. 

man coming acJL.o.6.6 Hai.6 Wa.y TILee Road. TIU.6 .l.6 wha.:t he MLi.d: 

"I .t>aw a. ma.n comlng a.CJLo.6.6 the Ma.d. T.1ta66.lc 
wa6 filow.lng heavily. While he W<U coming 
a.cJL0.6.6 the .tJt.a.66.le 11:topped :to g.lve him the go 
a.head :to cJW.6.6. On ILea.cking oveJL wh.l:te Une 
.ln middle 06 1Load a.n Enea.va. bU.6 .t>:top :to allow 
hbn :to go a.CJL0.6.6. Then come a yellow Toyota. 
mo:tolL caJL .t>w.lng aJLound the bU.6 and hU hi.m on 
wh.l:te .Une wheJLe he Wa.6 .t>.tand.lng • " 

When a.6ked about the cli.Jr..eclion the bU.6 a.nd eaJL WeJLe pMceed.lng, he .6<Li.d: 

"The bU.6 wa.6 coming 6Mm CIL0.6.6 Roa.d6 cliJr..ectlon. 
The caJL Wa.6 corrU.ng 6Mm .t>ame cli.Jr..ee:t.lo n. CorrU.ng 
nlLOm CIL0.6.6 Roa.d6 you had tlAJo ia.ne.6 on .tit.a.fin.le. 
The bU.6 wa..ti .ln.:'the ia.ne t:.o .t>.ldewalk." 

UndeJL CIL0.6.6-ex.am.lna.tionp Wai.keJL den.led thcU: a bU.6 Wa.6 .ln the .6econd lane on 

o:theJL .t>.i.de 06 the ILoad nea.JL :to :the cenbl.e Une go.lng :towalld6 CM.6.6 Roa.d6o He 

6Wc-theJL denied :tiuLt a. eaJL ha.d .t>WUng out £1tom beh.lnd the bU.6 a.nd had gone .ln:to the 

lane. wheJLe the p£iWiti.66 Wa.6 .t>.ta.nd.lng. Ne dld no.t. 11ee the p£.a.in.t..i.66 then jumped 

back cU: :thiA po.ln:t.in time .ln:to the pa.th o~ the de6enda.n:t' .6 mo:tolL CaJLo Ne.ltheJL cLid 

he aglLee when .lt Wa.6 .t>ugge.6:ted :tiuLt :the pR..a.ht.ti..66 Wa.6 mov.lng 61Lom Beechwood Avenue 

11.i.de 06 Hai.6 Way TILee Road a.nd :tha;t fU-6 ba.ck. Wa6 twuied :to Beechwood Avenue when 

he Wc16 hU. Ra.theJL, he .&al.d the pfuin:ti.66 Wa.6 .tJty.lng :to get back :to the .&.i.de wheJLe 

Beec.hwood Avenue .l.6 when the .irnpa.e:t ocCWLILed. 

The defienda.n:t .t.e.6.tl6.led tha.t 011 the da.y .ln que.6.tlon he Wa.6 dlt.lv.lng h-U mo:tolL 

eaJL atong Hai.6 Way T11.ee Road .t.owcvu:U, Hai.{) Way .tltee along wlth pa.6.t>engeJLp Ela.lne 

HaJrJL.l.6 • He .6 aid: 

"While .ln lefi.t. ia.ne elo.6e to .t>.i.dewalk 1 ob.6eJLved 
a. pede.6.tJUa.n .t>.t.a.nd.lng .ln o:theJL iane nex.t. .to the 
one 1 wa.o dJU.v.lng .ln. He wa.6 a.bout 1 6.t. oveJL 
.ln:to otheJL iane •••• oHe wa.6 oac.lng ea..6.t.<!.lli.y 
cliJr..ecti.o n .t>.lde. 

r Wa.6 .tlt.a.v el.Ung a,t 2 0 m 0 p. h. 1 Wa.6 a.bout 0 ne 
( 1 I 6.t.. OIL molLe fi1Lom white Une :tiuLt d.lv.i.de.6 
o:theJL ia.ne but I Wa.6 .otili .ln my .la.ne. 

A bU.6 a.ppMa.ched 6Mm Halfi Way TILee c:U.ILee:t.lon 
go.lng :towaJtd.6 CM.6.6 Roa.d6 ••• bU4 came down a.nd 
.6lowed down. It wa.6 .in !Ugh;t ia.ne elo.t>eJL .to 
cenbl.e Une. JU.6.t. a.6 a .olowed down a. eaJL came 
aJLound :the. bU.6 fi1Lom HcU.n Wa.y TILee. c:U.ILee:t.lon and 
.6WeJtve .ln:to ia.ne wheJLe pede.6.tlt.ian wa.6. My 
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vehici.e wa.& a.bou;t a new 6eet fiJL.om pede.6.tlUa.n. My 
c.aJt aimo.t>.t benM.e him. I had not pM.t>ed h.im yet. 
Pe.de6.t!Ua.n wa.& .th.en ci.ollCJL .to tvi..ght. 6Mn.t 6en.deJL. 
A6,teJL vehide .6WeJLved aJtOu.nd bU.6 11 ped.e.6.tlUa.n jump 
bac.iwaJulJ., and he banged !Ught atJcwud:. my w.lng 
miM.OWo••••I .lmmedla;tei.y a.pp.Ued my b1r.a.h.e a.nd 
.6WeJLved .to .the le6.t. I .t>.topped c.aJL a;t a po.ln.t •••• " 

I.t W<U ~o .the de6endant' .6 ev.ldence t1uU he ha.d .6WeJLved a .U.W.e .to .the .6.ldewa.R..k 
been 

when .the Call. came aJLou.nd .the bU.6 a.nd .tha..t he could ha.ve./ a.bou.t 1 i 6.t. nil.Om .the le6.t 

.t>.ldewalk when he .6WeJLved. FWLt.hVL11 he .t>tUd :thd .the p£.ai.n:ti.6f, WM a.bou.t one 6t. 

oveJL .the whUe Une and had jumped ba.c.k.wcvtdl:i ILou.ghly abou.t 2-3 6.t. I.t wa.6 h-i..6 

ba.c.h. he i,a,ld which hit h-i..6 wing miJVLoJL. Then11 he i,a,ld .the p£.ai..n:tl6 6 came a.c.M.6.6 

and hli: .the IL<!A/L p<UillengeJL dooJr. and neU .to hill .t>.lde. 

E/Uc Vougl<Ui .te6tifrled on beha..t.6 06 .the de6en.da.n.t. He WM dlUvhzg hill mo.toll 

Call a.long Ha.ln Wa.y T1tee Roa.d .towaJLd.ll Halfi Wa.y T1tee and wa.& plloceedlng in .the !Li.gh.t 

lane. To hill le6.t WM va.ca.nt 601L although Vw.66.i..c wa.o al6o pMceedlng in .tha..t .ia.ne, 

none WM be6i.de h.imo Then he [lai.,d: 
a 

"I notice.di young man c.Mll.t>ing Halo Wa.y T1Lee 
Road coming 61Lom le6t goi..ng :t.DWO.Jui6 .the !Li.ght.. 
He wa.& coming 6Mm WM.t going .towo.Jui6 ea&t. 
He wa.& a.bout one 600.t 61tom .the white Urie .tha..t 
dlv.ide.6 my fune and fune t:.o .the le6.t. A.t .th.ill 
poin.t in .time he W<L6 a.bout 1 O 6.t. 6Mm me when 
I c.ame .to a. .6.top. The man. c.M.6.6ing came .to a. 
.6.top .too bec.a.U.6e a. bU.6 which WM in .the !Ugh.t 
ha.n.d fune going .towaJu:L6 Clt.o.6.6 Roa.dll a.n.d behind 
.the bU.6 .th.eJLe W<L6 .th.ill c.o.JL .tha;t i,u.dden.R.y come 
61Lom behind .the bU.6. I:t came .t>o .t>u.dden.ly .th.a..t 
.the young man who WM 6:ta.n.d.lng a..t .the .time 
jumped ba.ckwalu1..6 .60 M .to a.vo..i..d .the oncoming 
CaJL. The CaJL wa.& coming .towa.Jr..d.6 .the fune I 
WM in. Suddenly when he jumped ba.ckwaJtdl, 
.theJLe W<L6 a..t .th.a..t po.ln.t a. Cl'.Jr. on my le6.t. A.6 
Call. .to my le6.t pM.6 me11 .the young man. jumped 
ba.ch. •••• in.to pa.th 06 .the Call. pM.t>ing me on my 
le6.t." 

Mi..6.6 E.eahte HaJL!U.!l a. pM.6engeJL .ln .the de6enda.nt.' .6 Call. had .t>u.ppolr.ted hill .6.tollq. 

She .t>a.<.d: 

"I .t>aw a. bU.6 -in .the !Li.ght. £.a.ne go..lng .towaJtcf.6 
CM.6.6 Roa.cU. A caJL .thrt WM behind .the bU.6 
oveJLtook. .the bU.6 coming .to .the lent .tane. 
The ma.n who WM 1>.ta.nd.lng in .tha..t .t'.a.ne 
.l>u.ddenl.y moved ba.ckwcvtcUi -into .the ed:lr.eme le6.t 
.lane in which MIL. Cu.Ming ham '.6 caJL W<L6 • I 
heoJtd a bang on MIL. Cunningham' .6 c.aJL and .6ome 

;;:.A-1- • n .6pVl.r"'-eJL came .ui ••• 

UndelL c.M.6.6-ex.ami.nati .. on .t>he .t>a..ld no call. WM in .the !Ught. fune .to .them going .towaJr.c!.6 

Ha..l.6 Wa.y TILee .th.en. She wa.& .t>ee.lng .the pedM.tlU.a.n 601L .the 6fu.t .time when tiie 

de6endan.t' .6 CaJL wa.& a.bout 4 6.t. away f;Jtom him. She. dld no.t .t>ee a.ny bU.6 i:Jr.a.ve.iling 



5 

ahead 06 .the detSendan.t' .6 mo.toll. c.aJt. 11/ei;theA did lihe .6ee any mo.toll. c.aJt -i.n .the .lane 

c.lo.6e enough .to :the de6endant. She ai..60 .tetJti~.ied .tha..t :the pla.lnti66 ha.d jumped 

a.bou;t 2 6.t. ba.ckwaltd6 .in;to :the pa:th at) :the de1enda.nt' li c.aJt. She cli.d ob.6<!Jtve :the 

bug go.lng .toWtVr..d.li CJto.6.6 Roa.d6 Road bu;t J.;t. had no.t .6.topped and wa.6 .ln mo.ti.on when 

.the c.all. came M.ou.nd U. 

The majo1t ih.6Ulie. {Jail de.te.JUn,i.na.ti..on Me: 

1 o Whe-the:r. .the de.fiend'l.nt who WM :ttuwe.lltng 

.towaJr.do Hai.fi t'l'..fl Tll.ee. Fu...d c.1Jllided w..Uh .the plai.n­

ti66 bec.a.u..6e h~ hc..d ,i,w:u1g ou:t Mom behind a bu..6 wh.lc.h 

had .6.topped to a-Uow :tf-...e. p.ta.J..nti.t 6 to cJL0.6.6. 

2 o Whc;th.v-... o. mozot;. c.aJr. p1r.oc.eecUna .<..n. :the oppo.tJUe 

cliJr.ectlon (,{.. e. ;towar..d.ti C:w1;, .~ P.oa.cU) had ove./L.ta.llen a. 

bu..6 flncl had eY~N:.oit.r:..!ted in ,tfie .ta.11.e whe1r.e the p.eai.nti~n 

Wa.b .6:ta.n.cU.!if;1 :i..he.>re.Gy ='· ~U.AJ..ng !·,J..m ;,to jwrrp bac.kwaJu:l..6 i.n . .to 

.the pa.th o 6 t:1e J~nc.;1.c.L:,: -i .!,) : :,J··::o,i:. veJU,cte pir.oc.eec.Ung .towa1td6 

Ha.£.6 Wa.y TJtee .• 

M.6e..ti.6ment 06 .the evi.de:1'2..'!.. a.n.d fi..C.n.d)..ti2fJ:. 

One go.t :the futi:iv~ ,£.11.plr.M.6.i.on. fi1;o;;i .the ev.idenc.e 06 Wa£.h.e1r. .tha..t .the de6enda.n.t 

WGt6 not :the dJUveJr. ol the mot.oil c.ait whfo!i l:a.d c..ollided w,i;th .the p.e..a.int.i6fi. He 

.te..titi6.ied .tha..t :the de~e,1d1tn.t'1, ~ .. c.:!.;,cie. :-.cid. .6.t.oppc.d i,orne ~'Jo c.hahui ahead. 6Mm .the 

po.int 06 -i.mpac..t a.nd he .UtPJ when •X mo.11 c.u.:;;e f/Lc:_:r.:;the po...6.oenae1r. .6ide and wa.R.k.ed a1r.ou.n.d 

.to .the c/Jr.iveJr. I .6 .6.<.d.e On ;the,. C.a/Lo if e -~ i:Ltd fie I.law a. R_o_dtj .6ea.t.ed .in :the d.Jri..VeJr. I .6 ,&ea;t,; 

i,he "dlr.aw" ove1r. :to the po..liJ.:e.ngvi -<'..ea..t. 

Ano.tltelr. Mpec.t ofi .the ev.it-fr,.i1c.c.. /.,_ :.c1.1e.wh.a.:t puzz.li.ng. Th'?. wLtne..ti.6 Wa£.h.e1r. ha6 

.&ai.d ke .&aw when a. bu.o .t.ru1vf!.Lv..n9 :toWlVLd·) Hd~.~ fJ.lay T1r.e.e "..ln the la.ne .to :the .6.ide­

walk" had .&.topped to ai.Jlc,w .:the r--?.ct..Z.n-li.1 ~ 1.r!•a WM .then .&.tancUng hi .the mldd.ee ot\ .the 

Jr.Oad hJ CJW.6.6 a.nd .tha.-t :the d2.6eiida.nl' .6 r;,c.:t.01!. c.M J,w~mg aJLatt1'!.d .tJ1e bu..6 a.n.d .then 

c.oWded w..Uh :the p£a.<.nti6{;. Th~ dc.·6e:da.n-t: twtd h f..'.i wi.tY!.M-Oe..ti on :the a.their. hand all.<!. 

c.i.a.,iming that U WM a. motor... c..a11. cm:ii.;.1;; (j iwm .t.he. oppa..tii;te c!J.Jr.ecilon .tha:t. had ove1r.­

.taken a bu..6~ came bi. .the fun~ r.;hc.J:e t.!1 e. p.Lainti.6~ ~~·a..~ a.r.d c.a.tUied him .to ju.mp ba.c.k­

waJui..6 .in.to .the de.fir~nAa.n.-t' -6 c.cur. whi.c.h i,.1:J.J, ,t.fi.en ;Ut.ave.llin!J br. .the oppo.6..i..te d.Vz.ec.tion. 

C~yp 1.iot;;eon~ l.,t n.c:t L.pea.f!.-~ii:J -the. Vi. .:f'i.. Bu;t .f.c.:.:: ine examine .the ev.idenc.e 

6U1L:the1r.. The defiend.a.n:t .t.a.y-0 he wa.:. V..:'.tvei.J!.i'~.J b:. ,the le{Jt lane ci.olle .to :the .&..ldeJAJai.k. 



6 

when he ob.6vr.ved a pc.de6Vr.i.a.n. .6ta.nd.i.ng aboca one 17 I 6.t. ove.JL in the othVL lane, 

that i.6 11 the 1Li.gh,t lane a.nd that he Wa.6 6a.uni.3 e.ao.t. The cliAta.n.t 06 one 17 l 6.t. 

and po.6.i...ti.on .the p.cainti.66 Wlt6 6aung Welte a..t&o .t.u.ppolt.ted by ·oou.g.fa.6, w.ltn<?..6.t. 601r. 

the de6enda.n:to Th.lo would mea.n .that .the p.e.a.i..nti.66'.t. bac.k wou..td have been t:u!tne.d 

.to hi6 mo.to1r. ca1c.. He wo .6ay.6 that he Wa.6 aboca one 17 I 6.t. OIL mo1r.e 6Mm :the 

white Une which cli..vidc..6 the two func..6. I.t Wa.6 aiAo .the de6enda.n.t' .6 evidence tha:t 

he had .6WVLved a U:t.:tec. :to .the. .6.ideJAJai.k. when the call. c.rune cvwu.nd the bu..6 and :that 

he cou..td have been a.bout 1 l 6.t. away 6Mm .the C!WLb when he .6WVLved. He wo 

:tc..6:tl6ied that .the plainti.66 had jumped ba.ckwCVtd.6 Jr.ou.ghi.y a.boca 2-3 6.to and :that 

U Wlt6 hi6 back. which made contact wUh Xhe wing m-i.Nw1r.. Wha-t .thi6 evidence .6hoW.6 

i.6 that wh-U..6.t :the defienda.n.t i.6 moving awa.y {JWLthVL .to hi6 £.efi:t .tha:t .the p.f.ain:ti.66 

jumped backwcvr.c16 {Joli. 2-3 fit. a.nd made con.ta.a with hi6 mo.to.It c.a1r.. Bu.-t wha.t doc..6 

Vou.g.fa.6 .6ay when he .6aw :the plainti.66 in :the Mad. He Wa.6 aboca 10 6.to awa.y 6Mm 

.the p£.a.lnt.i66 when he came .to a .6.top. The p.ta..ln:ti.66 had a£.6o .6.topped in IUA pa.th 

and :then he .6aw when :the mo:t.01r. c.a1r. .6u.ddeni.y came 61r.om behind the bu..6, .the plainti66 

jumped bachwcvu!.o a.6 .the defienda.n.t' .6 ccvz. which Wa.6 :to hi6 le6:t pa.6.6ed him. 

Now11 i6 :the de6enda.nt i.6 :tlulve.11.in.g in the ex.tlr.eme le.6.t fune and Mlto Vou.gla.6 

i.6 .to hi6 M..gh.t, why cli.dn' :t he .6ee :that Vou.g.R.tu, Wlt6 .6t.aUoncvz.y and why cUd he 

decide .to pJr.Oceed .to pa.6.6 Vou.g.fa.6, .i.6 Vougi.a.6 i.6 .to be beUeved? I 6 Vou.gw Wlt6 

indeed .6ta.tloncvz.y ed. :the :ti.me and :the de6enda.n.t Wa.6 .t.ee.ing the pw.n:ti.66 in :the 

Mad, .then he :too .6hould. have come .to a .6.top .to all.ow .the pedc..6.:tJLia.n :to c.Jr..o.6.6. Bu.t11 

wha.t i.6 meant by WalkVL when he .6a.id: 

11 
•••••• 0 n 1r.eaching ove.JL :the whi...te Une .in .the 
mi.ddee 06 Mad an Enc.a.va. buo .t..top .to ail.ow 
him !:the plainti.661 .to go a.c.Jr..o.6.6. Then come 
a yc,Uow Toyota. mo.to1r. c.aJr. .6wlng aJr.Ou.nd :the 
bu..6 a.nd hi...t him on :the while line wheJr.e he 
Wlt6 .6ta.nding • ,, 

Coui.d U be that :the defienda.n.t Wlt6 tJr.a.veR.ilng .in :the .6tU..d le{J:t R.a.ne behind :the 

bu..6 a.nd got cvwu.nd U bec.au.6e U had .6.topped, went in.to :the !Ugh.t fune a.nd collide 

with :the pia.i..111iU66 who Wlt6 :then .6ta.ncli..ng .in :that fune? In my vie.w :the pJr.Obabil..lti.C.6 

cvz.e 11 and I accept :the evidence ofi Vu.et Walk.vr.p that the denendan.t did come aJtou.nd 

the.. .6t:o.:tioncvz.y bu..6 .in :the.. le6:t fune.. and coRLi.ded with :the.. plainti66 who W<U :then 

.6.:t:a.nding ini:.the 1r.oa.d wa.i;t,i,ng .to 1r.etu.Jr.n .to :the Beechwood Avenue .6.ide 06 Hai.6 Way 

T1r.ee Road fi1r.om whence.. he.. had come. I Jr.eject :the evidence 06 .the.. defienda..""1: and hi.6 

w.ltnc..6.6 1r.egcvz.cli..ng :the.ilr. a.ccou.n.t.6 06 how :th.i.ii co.u.i.6.ion .took pfuce... On :the ba.ia.nce 
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ofi pJr.Oba.bili.tle6~ the a.c.cJ..dent. c.oui.d not. have oc.cwur.ed i.n the ma.nnVt. d<?Ac.M.bed 

by them. I tl1Vt.e~one {ii.nd :tha:t the dc.6enda.n.t 6aUed t.o k.eep a.ny OIL a. p1wpeJL look.­

out OIL t.o c.ontJz.o.f.. IUA vehlci.e d6 t.o a.voi.d. -the Mud c.o.f.iiAi.on. He .i.6 negUgent i.n 

my viw and miu,t be held .liable 601L t.IUA a.c.&dent. Ha.6 the p.ea.i.nt.i.66 c.owtlt.ibu.ted 

in any wa.y to tlUA a.c.c.i.dent.? 

thc.1te .i.6 no evi.denc.e whlc.h i,how.6 tha;t ilteJLe Wa.6 a. pede6:0Uan cJLo.6.&i.ng i.n the 

v.ic.i.n.Uy ofi tJvl6 a.c.c.i.dent. NeLt.heJL .iA .thVte evi.denc.e :tha:t theJLe tVte 1tegui.ated .tlta66i.c. 

Ught6 c.onVc.oWng ve.hlc.u1.aJL .tJut66.lc. and pede6.t1Ua.M. Vi.d the p£.a.ln:ti..6u ;then cJLo.6.6 

OIL attempted to c.Mh.6 a. biu,y thoMu.ghfiaJte wlthou.t 6fut. tUic.VLta..lni.ng OIL en.6wUng 

:tha:t U wa.6 .&a.6e to do .&o? 

The Law 

AU.. pedeo-tJUa.nli ha.ve a !Ught. to walk on the Mad a.nd Me erzt..Ui,ed t.o .the 

exeJLc..i.6e 06 ILea..&otza.ble c.tVte on the pa.JU. ot) {JeJLl>On.6 dll.i.ving c.aJl/Ua.ge.6 upon U. 

(See Bo.&.& v. Utton ( 1832) 5 c & P 407. The pR..a-i..nti.66 .&cUd he had .&topped on the 

while line looking t.o .&ee i.6 he c.ou..f..d ge-t a. c.ietVtruic.e a.nd the next thi.ng that. 

happened wa.6 :tha:t he 6ou.nd Mm.6e.t6 i.n ho.lip.ital. Hi..6 W..U:ne6.6 Wa..f..kc.Jt .&cUd.11 whl.Ut. 

the pla.i.nti.6t) WM c.omi.ng a.cJLo.6.6 .tJut66.lc. ha.d. .&topped to a..f...f..ow him to go a.c.M.6.6. On 

ILea.c.h-i..ng the ot.heJL i>i.de 06 the Mad, the Enc.a.va. bu..6 had a..f..ho ht.opped to a.U.ow him 

t.o CJWJ:il:i. Had t.he a.cc.i.dent. oc.c.c.wr..ed wh.<1-6.t t.he p.e.a.i.nt.i.6 6 wa.6 pll.oceed.lng 6Mm the 

!Light t.o the ex:tlr.eme le6t. lane a.nd had no.t wa.lted 6M. vehlc.f..e6 i.n tha;t fun.e to haU, 

then c.vvta.ln c.oMequ.enc.u woui.d filow. He. eou.£.d. not .&ay :that. bec.a.u.6e one vehicle 

had .&topped he c.ould pll.oc.eed wi.:th.ou.t 6i.Mt Mc.CJL.ta.i.ni.ng iha.t. U Wa.6 .6a.6e to pll.oc.eed. 

nut thi.J:i .i.6 not. the c.CUie. Si.nc.e t.he bu..6 Wa.6 a..llLeady i.n t.he extlLeme .f.e6t. lane a.nd 

had i,topped to ai..low him t.o cJL0.6.6, U c.oui.d no.t ha.ve been ILetUiona.bR.y 601te6een that. 

a. vehlc.f..e wou£.d. ha.ve come aJWu.nd t.he bu..6 aX. .tfw.:t poi.nt i.n ti.me. I t.he1tefio1te cannot. 

I.lay that. the pia-i.nU66 ha.6 c.ontJUbu.t.ed to t.h.i.6 c.oUl6i.on. I 6i.nd the defiendan,t 

6ui.i..tJ t.o be biamed. 

A6.&e6.6ment. 06 Vamagu 

Spec-i.al Vama.geLi 

The pw~ 06 .6pec.-i.al dama.ge6 pleaded weJLe tUi 60.U.OW.6: 

1 • Medlc.a.l 1tepou $100. 00 

2. CMh lo.6t. 

3. GoocU mi.hi.ling 6Jtom ht.aft 

405.00 

250.00 
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4. Pa.nh damaged 150.00 

5. Shhvt 80.00 

6. TIU1.n6polt1A;ti.on expenl>e.6 1,000.00 

7. Loli.6 o ~ eatuU.ngii 601t. 1 O week6 
@ $300 pelt. week. 3,000.00 -

$4,985.00 

In giving evidence he te6U6ied :tha;t he luul. .f.oiit .6tock. vai.u.ed a;t $2POOO.OO. 

The eoii.U 06 h-i..6 pa.nt/i a.nd iifWt;t wklc.h we1t.e blood iita.-lned we1t.e 1i<U.d to va.C.u.e $450 .oo. 
He iiai.d. h-i..6 tli.a.vei.Ung to hoiipUal 001r. t!Lea:bnent:. on t:.itJr.ee ocea.1iionl> had co.&t hi.Jn 

$1, 000 .00. The mecllcai. Jr.epoJr.t he iia.id cMt hi.Jn $500 .00 and h-i..6 lo.M ofi <UVLning.& 

6Mm the iita.U. he opeJt.a;ted totaled $6, 000 .oo. Thue 6..i.gWLC-6 Me in exce.6.6 06 the 

.&um.6 pleaded. No attempt w~ made to amend klli piea.dlngii dwci.ng the w.at iio he 

mu.lit be bou.nd by klli plea.d.lngii. He ha.d give•t no evidence 06 a.ny .f.oiit c.Mh .60, the 

.&wn 06 $405.00 iii not a.U.owed. In the Wc.c.um4.ta.ncu, I w.i.U aR..low him the .6W1k\ 6oJr. 

othe1t. liemli pleaded a.nd which to.ta..f. $4, S 8 0 • 0 0 • 

Geneltal Va.ma.ge1i 

Two medic.al Jr.epow 6Mm VIL. R.E. Cheek..6, Newr.ologicai.. iiwr.geon We/Le a.gJr.eed 

a.nd admU;ted in evidence ExklbU 1. The 6..i.Mt Jr.epoJr.t iii da;ted July 17, 1990. It 

.&t:a.tu ~ 6ol.f.o~: 

HOSPITAL (KINGSTON REGION) MANAGEMENT BOARV 

MecUea.l Repollt 

AiMR..ey Smi.h£e 

The a.bove ea.p;tioned indlv.id.u.o.R.. wa.6 a.dm.U:ted :to tkl.6 iYL.6.tLtu.t.i.on on the 14.th 

FebJUJ.aJLy, 1990 6oJr. the ,tJr.ea;bnent:. 06 injwU.eii .6Ulita.ined the .&a.me day in a. mo.toJr. 

veklcl.e a.c.ciden;t. 

On admi6ii.ion he wa.6 dJr.o~y a.nd Jr.e.6.te.U.6 wLth. iita.ble v.ita£. .6..i.gnl> a.nd the 60.U.Owing 

injwLle1i Welt.e noted: 

1. Swollen bJr.u..i!ic.d a.Jr.ea. on the Jt...i.ght .6ide 06 the 6oJr..ehead. 

2. Bleeding 61r.om the IL..i.ght PAIL, noiit:~ a.nd mouth. 

3. Abll.a4ionl> a.nd 4em £.a.c<Vtation on le6t 6oJr.ea.Jr.m. 

X-IUUJ.6 1r.evea£.ed no .6flu..U. 61r.a.etWLe bu.t the1t.e wa.6 a. .Un<UVL 6MetUILe 06 the mandible 

(lowe1t. jaw} 6oJr.. wklch he w~ 1r.e6eMed to the Ma.xi.U.a. -Fa.c,iai. Vepa}[;(:men;t. 

TJr.ea;tmen;t eonl>ilited 06 geneltal 1iu.pp0Jvti.ve. mea..&u.Jr.U bi addlton to a.n:tib.ioUe.& a.nd 
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.6u.tu1Ung 06 IU.6 601LeaJUn £.a.c.eJLa.t.i..on, a.n.d he g1ta.duaii.y bec.ame 6ull..fJ c..ol'l.6c..i.ot14 a.nd 

wa.6 mobilized.1 :to the extmt tha;t he wa.o diAc.haJLged home on .the 5th MaJLc.hJ> 1990 

a.6.teJL a.n -i.n-pcdiervt .6t.a.y 06 rU.ne;teen ( 7 9) da.y.&. 

At:. the .time 06 di..6cha/[fle he wa.6 a. £..i;t;tle -lJvr.ationa.R. a.n.d U Wa..6 ex.p.ea.ined .to IU.6 

next 06 k..i.nJ> that. tlU.6 wa.6 :tempoll.a.ILy. Su.b.6equ.eritty he wa.6 ob1>vc.ved .to be ma.IU.ng 

good p1Log1LM.6 when he.en ..i.n the out-pa.ti.ent: depcVLtment on the 5th Ju.neJ> 1990, a.n.d 

he .ii> c.oM.ldeJLed .to be .6tift 1Lec.ovell..i.f18 filz.om the e66ect6 06 h..i..6 head ..i.nju.ILIJ at 

t.hi6 .time. H 

Sgd. VIL. R.E. Cheefu, FRCS 

Newr.oR.og..i.c.a.£. SWl.geon 

K..i.ng.6.ton Pu.bUc. Ho.6p.lt.ai. 

The .6ec.ond ILepolL.t .ii> da;t:.ed Oc.tobeJL 28 p 1994 a.»d U 1>.ta.tM M fio.e.R.ow1H 

VIVISION OF NEUROSURGERY 

VEPARTMENT OF SURGERY 

KINGSTON REGIONAL HOSPITALS 

FINAL MEVICAL REPORT Ile: Ai..Mley Sm..i.kle 36-62-90 

Th.U, ILepolL.t ILead.6 ..i.n c.oYLtlruU.ty wUh my plLc.v..i.oM medic.a.£. ILepolL.t dated 17.th Jui..y, 

19 9 0 !Leg <VuUng th..i.l> .UUUv.idua.£.. 

MIL. Sm..i.kle WM not .6een a.ga...i.n ..i.n the newr.o.6wz.g..i.c.al OPV u.n-til. 27th Oc.tobeJL, 1994, 

wh..i.c.h mean/> tho.:t mo/Le than 6ou.JL yeaJUi had ei.a.p.6 ed .6..i.nc.e the a.c.c.i.d.ent and U .ii> 

.the1Le601Le 1Lea.1>onab.ee .to CUi.6ume .that he hM ILeac.hed MMI (Ma.timum Med..i.c.a.f. Imp;wvemmtl. 

Th.U, .6u.bjec..t .t>a.y.6 .that the only pMblem he now ha..6 .ii> .that he expe!L..i.enc.M a.c.h..i.ng 

.in the !Leg.ion 06 the Jt..i.gh.t u.ppelL Jt..i.b.6 wUh heavy phy.t>..i.c.al ex.<?JLti.on. To d..i.!Lec..t 

qu.M:ti.orU.ng he .ii> no.t. ha.v..i.flg a.ny newr.olog.i.c.a.t p!Loblem.6 a.nd .ii> not ex.pell...i.enc..i.ng a.ny 

hea.dac.hM oil. epJ..£.epUc. 6Uli; .in.deed he .l6 .6eR..6 employed, do..i.ng "a. lltti.e 6aJun.i.ng" 

wh..i.c.h he manage fWn.6ei6. 

Gene!Lal a.nd neww.R.og..i.c. ex.am..i.na.:ti.on a.Ile u.wr.e.maJLk.a.ble a.pa.IL.t nMm .that .6omc. .tendVLnM.6 

in .the ILi.gh.t u.ppelL c.hM.t wa£l6 wh..i.c.h .6u.g9M:t.6 -tha..t. ..i.nju.JLy to .the c.hM.t wall (wh..i.c.h 

wa.6 b~edl ho..6 ILMu.Ued ..i.n a. .t!La.uma.:ti.c.. ..i.n;teJLc.o.6.tal nC'..UJLit.l6. ThU would be Ua.ble 

to c.au.6e pa...i.n a.t. .ti.me!> On phy.6..i.c.a.£. ex.eJLti.on. It ..i.6 not Ukeiy .to WOMen wUh the 

pa.1>.6a.ge 06 .timep and M a. diAa.bilfty u .l6 tc.a.ted at .thllee peJLc.ent I 3% I on .the whole · 

pe!L.6 0 n • II 

Sgd. R.E. Cheek& FRCS 
Newr.oR.og..i.c.a.£. SUJlgeon 
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MIL. John6on .6u.bmLtted :tha;t the pf.a.iniU.66 had -i.mpMved afmo.6.t. 100%. He 

JLe6eNLed :to the c.Me 06 Flr.O.nei6 v. Nugent: a:t page 67 06 Cct6eno.t.e No. 2p a judg­

ment 06 Cooke J. on the 19th Sep.t.embeJL, 1991 • Vama.ge6 awaltded in IL<!Apee.t. o 6 pa.in 

and .6u.66e!Ung wa.o $40 11 000. 00. I.:l wa.o h-iA v-lew :tha;t the b1.jwvi..e6 in .t.he p1te6en.t. 

c.a..6e Welle c.on6-l.6.t.en.:t wUh tho.6e .in .the FJLa.nc.-l-6 c.a.oe. Tha:t awOJr.d wou-Z.d be va.£.u..ed 

:toda.Jj a:t. $16011000.00. 

MIL. W.<..elia.m.6 .6ubmi..tted :tha;t the p.eai..n.U6~ had .6u..6.t.a.ined hea.d .injUIU..e6 wh.ic.h 

c.au..6ed bleeding fiJLom the no.6.tltili rutd Wt -Ool) an awaltd by the c.ou.JL.t. ou.gh-t .t.o 

exc.eed a me/Le mandible fiJLa.c..t.u.ILe. He 1tefieNLed to the c.a..6e 06 Tutl.oc.h u. ui,o a.t. 

page 22 06 Khan a .6 Vol. 3 on PVL.6ona..e. InjwU.e6. In that c.a.6e the p.ea1..niU.t)6 ha.d 

.6U.6W.ned a head inju.JLy w.ith R.0¢.6 06 c.on6c.iou..6ne6.6 rioJL .twenty I 20) m.inu..t.e6 artd 

Wolfie J. had awall.ded $95 11 000.00 .in NovembeJL 1990 fioJL pa.in and .ou.t)t)vU.n.g. He 

6u.JL.t.heJL .ou.bmi..tted ill .i6 the c.ou.JL.t. Welle :to Me both au:tho1Li..ti..e6 11 :tha;t -l-6 F1ta.nc.-l.6 

c.a6 e rutd the T uR.i.o c.h c.a.6 e to ba£..anc.e ea.c.h othellp .t.hen an a.ppM pJU..a:te awaJLd .ln :the 

.ln6.t.a.n.t. c.a..6e wou.ed be $300 11 000.00. 

Upon an exam.ina:ti.on ofi the ca.he 06 Tu.Uoc.h, the 6ac.U JLeveo.£ :tha:t he wa.o a 

.6even.t.y yea.IL oid. pen6.ioneJL. PIL.loJL to .the a.c.ciden.t. he had o.6:t..eo~. The 

injwc.y he .6M:ta..i.ned di.d c.ruuie R.o.6.6 06 c.or11>c.iou..6ne6.6 6oJL .twenty I 20) m.inu..te6 and he 

W<U ho.6pilali.zed fioJL 13 day.6. He .6u.6 6e1Led an ex.ten6.ive deglov-lng ia.c.eJLa.t.lon oveJL 

the le6.t. 6Mntopa!LletaR. a.Ilea 06 .the .6c.a.lp. He had a. R.tvr.ge a.blla.6.ion w.l:th bllu.-l.6-lng 

ov ell the R.e 6.t. pa!Lle.t.a.l em.inenc.e o 6 .the .6 ku..U.11 a. fuJr.g e bllu.-l.6 ed a.Ilea wlth .two 

£.a.c.eJLa.:t,lon.6 oveJL .the R.c.6.t fUp, and an a.c.u.te .6p!ULln o 6 the IL.lgh.t. k.nee. 

Al.though .the p.ea.lniU.66 .in .the .iYl.h.t.a.n.t. c.a.6e .te6:ti6.ied :tha;t he cli.d not know 

wha..t happened a6.teJL he Wa6 ha u.n;U.R. he fiou.nd 1Um6ei.6 .in ho.op.itai.,U wou,Cd a.ppea.JL 

that h-iA .6.tate ofi u.nc.oYl.hc..lou..6ne6.6 wa.o bll.le6. The medic.al.. ILepollt .6.tat<!A that on 

a.dmiA.6.ion he W<U dltow.&y and 1Le6.tle6.6 w.l:th .o:ta.b.te .6.i.gn6 and gJUJ.d.u.o.,ei.y bec.ame 6ully 

c.on6c.iou..6. FolLtuna.t.ei.y, he .6u.66e1Led 6Mm 1w neu.JLoR.og.lc.ai.. plLoblem.6 a.o a 1Le6u.U 06 

.the head .lnju.JLy. When VIL. Cheek.o .6aw fUm on .the 2 8.th Oc.:tobeJL, 1994 he .6.tated that 

U wa.6 ILea.oona.bR.e :to a..o.6ume that he had ILeac.hed ma.x.imum medic.al.. -i.mpJr.ovemen.t.. He 

W<U no.t. expeM.enc.ing ruty hea.da.c.he6 nolL any epilep.t.lc. 6.lt6. H-l-6 eo.Jt.i.y .6.i.gn.6 06 

.iJrJr.a:,t,iono.li...:ty Welle de6c.IL.lbe.d by VIL. Cheefz.6 a.o tempoJr.a.JLy a.Yid he did make good 

p11.og1Le6.0 when .6een .in .the ou.t-pa:ti.en.t. c.t! . .ln.lc.. 

In the CiU>e ofi Vonai.d Henll.q u. Rob.in6on' .6 Call Re.nhil. Ltd. and Anoll. :the p.e.a.ltliU.66 
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WlU a 20 tje.o.Jl. old .oeCUJUty gu.aJLd Who WlU -~:tlw.c.k. nil.om hiA pedal c.yc.le by a. c.a.ll.. 

He had c.Vtebll.al c.onCLUi.o.lon wUh a. c.lo.6ed u.nd<?Jr.pll.e.ti.6ed fiM.c:twi.e 06 :tlte lli..gh:t 6Mn:tal 

bone. He ha.d hea.d pain.6 601r.. a.bout one mon:th a.nd bou:t.6 06 amne.ti.i.a.. He ha.d. .open:t 

ten da.y.o .ltt ho.op.ltaJ!. a.nd a.t)tVL .6i..x weeh.6 he had flu.U.y ll.ec.ovVted wL.thout d-loa.bililJJ. 

He wa.6 avJ<Vtded. $25pOOO.OO by Rec.koll.d J. on :the 29.th Ja.m.uvr.y, 1991 6oll. pain a.nd 

.ou.66<VU.ng a.nd lo.6.6 on amenilie.ti. I woui.d thbik howev<?JL, :tha.:t :the p.l.ai!'ltif,fi hVte 

.6eemed. to have had a. longell. pvr.iod 06 d-i..oa.b.l.U;t.y titan ,in Henll.y' .6 c.a..se. The mecli.c.ai. 

ll.epoJit .t>how.o .that up to Ju.ne, 1990 he wa.6 1;,Uft ll.ec.ovVL.,ing. That wa.6 .6ome fiowr. ( 4) 

mon:t.klJ a.6.tVL tile a.c.c.-iden:t. When he wa..s l>een 6oWr. IJ<'.AflA i.a:t.Vt he .6:tlU. ha.cl a.c.he.ti 

.ltt the ll.eg,ion ofi :the u.ppvr. Wf.. wUh hea.vy phy.6,ic.al ex.Vttion. He cUd .6a.IJ he wa.6 

now do.lttg .oome 6aJL171ing whic.h woui.d c.a.1.1.. ~o4 mu.c.h phy.oic.ai. exell.tion bu.t hiA ev-i.denc.e 

doeA no.:t: 11.eveal whVte he.. i.6 having any ijwr.:thvr. fuc.om6oll.:t :two tjea.11..6 a.fiteA he wa.6 

1.tuit .oeen by Vil.. Cheek.li. I would think Lt. .l6 JI.etUona.ble -i..n :the c.-i..!Lc.unu,.:t:a.nc.eA to 

LU>e a. da;twn 6,(,gwr.e 06 $50, 000. 00 to a/IJUve a.:t a. pJc.opVt a..s.oe.ti.omen:t. The plai.n:t-i..6{1 

wa.6 .i..njwr.ed .i..n Ju.l.y9 1990 .60 I would think U pMpr.Jr. to u..6e the c.oMumVL p!Uc.e 

.lttdex. 6oll. tha.:t pell.iod whic.h would be a.ppll.ox.ima.:te.f.y 154. The C!LWLenl .index now 

.ota.nc:l6 <U: a.pp1r..0X-ima.:tely 910. In my v.iew9 an awM.d 06 $300 9 000.00 wou.l.d be a.pplr.C­

p!Ua.:te -i..n the c.i4c.t.U116tanc.eA • 

Judgment 

The11.e .6hail. be judgment t}oll. the plai.nt.i..fi 6 cu, f,oU.ot-0.6: 

1. Gene/Lal Vama.ge.ti - $300rOOO.OO 6011. pain and 

.6U.ufivr.ing a.nd .f..Oll.6 OQ amen.i.ti.M wUft -i..n:tell.e.tit 

:the11.eon o;t :the ll.o;te ot) 3% p.a.. 61l.om 13th Vec.embell.9 

1991 u.p to toda.y. 

2. Spec..i.a.l Vama.ge.ti - $4,580.00 will .i..rvtvr.e..6.t 

the11.eon o;t the ll.o;te of, 3% p.a.. ~II.om the 14th da.y of, 

F ebJW.aJc.y, 19 9 0 up to today. 

The11.e .6h.all be c.oll:t.6 to the p.eaint.i..f,6 to be taxed .i..6 not agll.eed.. 


