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IN THE SUFREME CCURT OF JUDICATURE OF JAMAICA
AT COMIMON LAW

SUIT NO, C,L., 1978 - 5 132

BETWEEN ALVIN SMITH FLAINTIFF
AND LOWELL PRINCE DEFENDANT

Mr. L.C.B. Williams for Plaintiff
Hr.Fe5., Beckford for Defendant.

Hearing: 22nd, 23rd, 24th April, 1981.

JUDGMENT
ROSS; J.

First of all, let me say that I am grateful to

Mr, Beckford and Mr. Williams for their assistance in this

\
matter, The evidence is quite short. The plaintiff and the
defendant have given evidence as to the circumstances in
which the incident leading to this action occurred and, in
addition to their evidence, e .plaintiff called Dr. Douglas,
a specidlist in urology, to support his case.

So lct us look, firstly, at the cevidence in regard
to the question of liability. Wo had the plaintiff giving
evidence that on the 5th of October, 1974, hc was riding
his motercycle, licenscd No. E-653, along the public road
lecading from Harkcers Hall to Bog Walk at arcund 10:00 o'clock
in the morning on the left~hand side of tha road, and while
riding he felt a "lick"™ from behind him;....

As a rcesult of t his blow he said that he and thce bike went
up in the air, camc back down, the bike dropred on one side
and he camc down on the foot-rcst whieh was, according to
him, *cock up', Hc¢ came down on his bottom and the foot-
rcest injured him in the vicinity of his scrotum and the
foor-rost broke off after it had picrced him in that arca.

He drew it out with his hands and laid down on the ground
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and was plceaeding and Mr, ¥rince, the defendant, came up -

h2 was riding a 175 motorcycle, a more powoerful motorcycle

than that boing ridden by the plaintiff; tiie do2fendant passed,

went a littloe distonce, stopned and walked back to where he
was and teold him that they arce all motorcyclce riders, that
. tha

it was just a little scranc he (Blaintiff) md..got and he

o

cfondant went on to say that Mt could

[oh

must got up. The
happen to anyone of us' and that he, the dofendant, had just
beon gazing @ little.  This has been denicd by the defendant.
The plaintiff‘thcn ask=d the defondant to assist
him and he was put in a van and taken to the Linstead Public
Hospital. From there, aftcer hoe had received some treatment,
he was transferrod that same day to the Fublic Hospital,
Kingston, where he was scen by Dr., Dawes whe oncrated on him
the same night. He went on to tell us about the various
stages of treatment, how he remained at the ¥ingston Fublic
Hospital for some thrco wecks, camc out with a tube in his
bellysd he was troated for som: time as an outraticnt, and
then he told us how one day he found he could not urinatc,
his belly was swollon and he had to boe talken back to tho
hospital and ho had o further operation; thon in October, 1976

h: saw Dr. Douglas who has been treating him TO NowW.

He was oporated on at the Andrews Memorial Hospital and he

told ue about the ooeration and of the expenses in conncction

n\

with these oporations, hils loss at the time that the incident

occurrod; and then he went on to t:ll us about othrr matters
with which I will not deal just now.

He was cross-examinced a2t some length and in the

coursc of cress-cxamination in relation te how thoe incident

4

occurrdéd: he said that the bike went over once on the right

SidCecens

) Ty

The whole of his woight came down on it and ho came down
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on his bottom and that was when the foot-rast went into him

in the wicinity of his scrotum ond
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On the cthexr hoand, the &«

)

diffrcent story

.

according tc the Jdofondsnt, on tihisc morning

ae

of thoe 5th Cctober, plaintiff rice out of

his (the pladntifils) gnte. He known tho

i

before for about ton yoears and they were on quite friendly

wWaexre

terms; he saw the plaintiff and they/talking bafore this

incident happenced: They were then going in the dircction

and they were both riding oand going down casy. He, the

2

daefendant, was travelling ~t about 20 to 25 miles per hour

anc o couplce of yards behind the plaintiff. He said, "We
werc riding hoside ocach other but I was about threo or four
yvards behind him',

AT

Then he went on to cay that while riling olong the

Fh

plaintiff came to a wothole., The plaintiff shiftad from tho
same

notiiole towards the centre of

mndant's) bike

fastenad on te the wlaintiff's bike and he Jjumped off immedi-

ately and pulled off his biko. As he pulled off his bike
the plaintiff fell dovm on the other side and after the
plaintiff fell down on the other sids he was on the ground
naking a lot of noise and so the defendant wont up to sce
what had happencd to him and the plaintiff said that he

could not get up. He asked to be assisted to get up and was

]
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isted. The defendant caid trat he saw
had 2 slight cut right on his botitom or buttocks and the
plaintiff asked that he be talicn to the dector at Linstead.
This woas done,

How, that is whnt the defondant had to say about

sy

how t onoedte e teld us further on that

his dncident lian
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pick up a footrest off the ground but not the one

that the plaintiff mulled out. He told us, toc, thzt at the

time whon
both Lilkes wore sta vtionary, that the

together with his Ffront loft-hond blinkoer it
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2s woere tangled

on to tho

plaintiff's riqght 2limitcr, and he told uws, furthor, hov he

What the plaintiff

put to him in cross-cymnmination and he deniaed

it

collision had

suffered any or any serious injury at all; 2

mae

the brokoen footrost and by agroesing that the

ond side

off his motorcycle on the i

&S to how

e
T

i
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Having heard the Jefondont « versicn of wihat hapoencod,

scems to me highly dmrrobab

was how this

have

it soems to

that he sun

nort the plaintiff's story by avilence about

sufferced somoe inJury in thoe ares where the »laintiff teld

the court he had recoived this in‘ury., On tha other hand,

I would soy the account given by the

SUET
tiff was injurced in

latter said he sufi

at

plaintiff was given in

a straightforward monner and, o5 I said, he is to some oxtont

sortad by the defendant in so for ns hoe admnits the plain-

samz part of his body

injury.
Looking &t thoe covidence of boti thise men, locking

thedir demeanour in the witnoass-box as

evidimee, 1 accept the plaintiff's account of how he come €o

roece

ive his dnjurics and I accept his evidence, too, of the

Jury which he receoived at the time, his having to be hosi-

celized that Jday, his having to remain in hosuital for orera-

tion and treatment, ~nd his having to be sesn ot a latexr date

by

Dr. ouglns
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Consejuontly, 1 £ind that

when he wos ri

ing this nowerful notorcycle o~lcng the ro

tiat

vt by his neglig

oy esen ) falm
CTALSed The
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1jUrles whlch waere sufforaed 2y T DLlo2ntd

on o noloance

sy

of prcebabilitics I that tho dofendant is entively linbio

stetenent of claim set out o loag list

T will deal with

of claim is

three (32) we ks at $250.00 por week,

of 8,250.00, The period for which the plaintiff claims loas

of o arnings was not challenged but the rate anknings

w2s challenge?d by the Jefence. I nmust say -t the evidenco

slaintiff s to his ~arnings was not convinecing., It

as o snlosmor Vo

accept thot he 231l sell readymnd
from his own cevidonce 1t ceoms to me guite vnlilkely that

P X,

his 2arnings would be 280,00 »or wesk, I fornod the innmresgon

that at one time he wae saying Last that
yaine

he ever did, whon business was very good,., I dncline to the
view that the average earnings wers censidersbkly loss. He

produced no record whnrtscever to su

hie ezrnings, as to nis sales, and 1 have to arrive at =

figure as I an ot he 24 carn his living in sone
winy, and I accent that it was by selling of nonts lengths

and readymande Tt soeoms to mo that he wos rather wesk

on his arithnotic: he couls not tell the answer to four

nultivlisd by sisx, I doubt very much th
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that he carriad on woag on any aywtensive scala, which ho clained

it wos, In 11 tho cireun tances I inclinge to the view that

o - . s ;. R -~ - .‘ o~ - e i3
he was carning sometbhing in !

vicinity of o Ffigurce less

" . N . .
$100,00 ner weok; 4t is

cult to nxrive at any figure

breause of the nbsence of avidenco gonorally on thic point.

-+

ut, o5 1 say, I acce hic ewvidence that he wno 2arming a

L

living by scelliing thege articlos and T would

M

aliow him {80.00 weelr for thoese thirty-thxeco (37) weceka,

wiich would give a figure of §2,640,00
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The zecond item was

Dr. Zlarke at Linccend in the sum of (20,00, which was agread

and alliowod,

q..

~s for tho cost of medicnal report

Tho

4

from Dr. Dawes for which $20.00 was

~nst oo fourth itemn

was the payment of (70,0C to Dr. Dawes for his soervicos

50th those claime are allowed,

The £fith claim relataed to travell ing to

Fublic Hespital nine

on =ach occasiocn, and this gives o total figure of EAG,00

which is allowoed,

Kingston

52.60 return,

<

by bue and toud

making a Ffigure of $52.00, and this wos cgrecd and is allowed,
The ¢ eventn itme rolotos to his trovelling to the

Kingston Fublic Hos: by Dr. Voughon)

on nine occasions by cor at a cost of 25 conts ner milo and
ovaer a distance of B4 mileos, This gives o ficure of FL2L.EC,

which ie¢ allowod,

the cost of resc

and tablets purchased prior to the dissue of

comes to some $107.474, That, teoo, is allowed,



The ninth iten relrtes to clothes de

e

tima of the accident. The claim is for 570,00

timo of tho accidoent Ffor which the sum of 520

The celeventh ditem relotoes to the a

Kingston ¥Public Hosrital from Dr., Yaughan for

was paid, and this is allowed.

The twelfth

and here the sum of §2,000,00 is allowed. Th

3

for $1,445,0C was amcnded on application by pl

to the sum of $2,000 which, it emer

was the amount paid to Dr. Douglas up to now.

ged from tho

263

stroyed at the

> ond on evidance

i allow v\;_)u 00

reletes to shons destroved at the

.07 is allowed,
ic~d report from

which £15,00

item relztes to fees paid to Dr. Lawsondouglas,

e original clainm
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s counsael

docunents,

The thirtzonth item was feos to Dr, Rao, the ansesthoesist,

50 toc was

for $130.,00, and that was agread,

item, foos to the
The fiftewn

Hospital for $1,079.75, which I accont anc a1

_~

Thao sixtoontly dtemn, it was agroewd, w
to the Andrews Memorial Hospital by car seven
/Cistance of 54 milaes return,

figure of 94,50, which was agroeed,
IMow, the seventeenth item, the cost

the plointiff's motorcyclae: Her: the nlainti
but no statement wrs nroduced as to these cos

to be replaced, and having heard the evidence

at 25 cents por milo,

+iie fourteenth

Memnoral
10W.
=5 for travelling

tim"“‘ o,
giving »

of romalrs to
£ claims §250.C0
co or th partis

of tho plaine-

tiff I am satisfied that some renairs were neccssary and i

fact were done but it dozsn't seom to moe tit

were substan

should adecuntely cover any rei

() Lol

a rasult of the aceldent, and that is thoe 7 ic

ial and I consider that thoe aniou

=S
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e repairs

nt o £100,00

rirs to the wotorcycle as

are I allow,



In addition to thesce amounts, thoe Inintiff proved
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that subsecuent to the issuwe of the writ he

For Jdruas

and proscristions $194.782 and I occcont

L

ovisonea

ed oon sonn
twenty occasions to Kingston for trecstument by Dr. Lawson-Douglac

covering a distance of F£ifty four milos ot 25 cents a mile

smounting to $27C.0C which anount is allowed,

This gives nus o total for special damng:s of 07 ,584,19

according to my calculations.

IMow, I turn to the guestion of genaral

I accept the evidenco tiat the plaintiff suffered

urothra wi

to the perineum 2

a partial rusntur: of

resulted in stricturce of the urethra. I avitencs

-

given by Dr, Douglas oo to his findings and the onerotion and
the treatment which wac given to the vlaintiff, ~s well as his

)

evidence that the —loalntifl will

uire

his urethra for

rost of his life.,

Iga)

The sloadintiff claimad to be impotent as o result of
the cccident. Dr. Douglas was unable to confirm tiils and
explained the causes of impotence., Now, whor we look more

closely on the avidencn of the plaintiff on this point, he

said at firost when he was asked about his sewusl potency, and

I cuote:

" To really go to 2 woman I have to beg

v g

and force, and I can't succeed, |
private goes down and comes up,., L
doesn't sty up",

Mow, it seoms to me that whon the o

.

the words "I can't succeed?, it wns somowhat nature of

an after-thought. It seems to me from his nece that the

plaintiff counl ~n orection and that he could have



sexual intorcourse, but 1t wasn't ac

to ve. And then bho went on to tell us, My wrivate goes down

and comesguiz; it Jons not stoy up',

Mow, talr

yino couldn't ooy whethor or not

vrethrahave o hich incidence of assocd

which, of course, teuds

cinim that he I inclince to tho vi

sevunl 08 heen adversely -

sustalinzd Hut I Q¢ not find t

impotent and I would bho inclined to say that he is
impotent, taving regard to the evidencs we ove

too, that although unmoarrio

five children, according to hig

TR “1‘1____37

T e I note,

at the age of thirty~-seven yoors

It wns a

little suprising that he could not recall the noxmes or agas

._‘ o /‘\-\7'1‘ (‘I’)C(‘ 'ﬂ:-. i't

of all of them. I

thot he has node morn than o fadr contribution to

and 1f he is uvnable to hove ony nore children T Jde

that is any denrivotion, or

for that particular loss of that ability,

Now, various cnases were cited to me in re

1

potence and the sort of s

nquestion of

;_u

attract, and I bear this in minc

has been mode, and I also bhenr in mind the case wi

dealt in 1978. This wos the case of ... Gardner v, IO, M

ot he should he

the cases to whi

seoens to me

the popul ation

not consider

commaensated

gard to the
shoul®
ch reforoance

th which I

Construction Ltd., Here the plaintifi was crushed

whael of thoe defendant'!s

L—h

plaintiff was removing a stone which had lodged be

1

two whoels on one side, As 2o result, he s uffered

injurics:

by the reor

truck which moved off while the

rtween the

thoe following

fracture of his pelvis and permaonent deformity of
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his pelvis; the rupture of his urethra and permanent impairment
of his urethra, ~s well as permanent impotence and permanent
partial diéability of fifteen per cent of his trunk, He under-
vwent several operations and was still receiving treatment from
time to time in regard to the injuries which he suffered,
There was evidence that the plaintiff was completcly impotent
and would be for the rest of his life; and he was forty-one
years old at thoe time of the accident. For the pain and
suffering, for the loss of amenities, the permanent impotence
and the permanent partial disability in respect of his capacity
to earn his living in the construction industry, his injuries
having resultcd in a reduced earning capacity, he was awarded
gencral damages of $22,000 for all these variocus disabilities
as well =s for the pain and suffering. There was no broak-down
of t his figure to show how much was awarded for the particular
items of damages and so it is rather Jdifficult for us to use
this case in order to arrive at some figure for the particular
loss of amenities, namaely, for his impotence, so that this casc
does not really take us very much further although it is useful
so far as it goes,

I have noted the submissions which havoe been made by
counsel on both sides in regard to this particular item add it

scems to me that the award for the loss of amenitices including

1

the partial impotence which I have found, should be $8,000,00,
I turn now to the further treatment which the plain-~
tiff will have to recceive from time to time for the rest of
his life. The cvidence is that it will cost $30.00 (?) for
each visit. The evidence of the plaintiff is that he should
visit cvery six wecks, and this visit, of course, is to
Dr, Lawson Douglas for <dilation of thoe urcthral tract; and I
note that while the plaintiff told us he was roegquired to visit

cvery six weeks, Dr., Lawson Douglas marcly said he was required
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to visit regularly; ancd , of course, I note, too, that
Dr. Lawson Douglas gave evidence that the 1last occasion on
which he had seen the plaintiff was on the 26th of January,
this year, just under three months ago, so that I cannot really
say that this plaintiff visits Dr, Lawson Douglos cevery six
weeks, although that is the basis of the calculation which was
nade by counsel for the defendant as well as for the plaintiff,
As 1 understand the submissions which have been made in respect
of this item - cost of further treatment - that would cost, if
the plaintiff is required to visit cvery six weeks, some 9 visits
per year at thirty doliars - that would be some $270.00 per
annum, ancd on this basis Mr, Beckford submitted that if one
took this figure and assumed that the plaintiff would live for
another thirty years or so, then that would attract an awaxd
of some $7,500,0C or thereabouts, I must say that even though
this submission camc from the defence it scems to me to be far
too generous and that the approach was not the correct approach.
‘To look at this figure for a minute, if one were to
award $7,506,00, this figure invested at present day ratcs of
about ten per cent or so which cne would get from the bank,
would yield some $750,00 per annum, This would be mcre than
twice the cost of the treatment which the plaintiff will have
to pay and, of course, while compensation should be paid to
persons who suffer injury, they should not maks a profit out
of it or the award should not be such as tc Yot them make a
profit, so that I do not consider that that appreach is correct.
Furthcer it doesn%t take into account the fact that the plain-
tiff is now rcceiving payment in respect of oxpenses which he
may not incur at all as he may die before or by some miracle
he may be cured, or if he does have to incur that expenditure
he would not do so far another thirty years or so, so that

all this has to be borne in mind,
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Mr, Williams pointed out that the award in respect of
futurc treatment was in faoct inadequate. He suggested that it
was 80 because it didrot inc¢lude an amount to cover the cost of
the plaintiff's travelling to get his treatment and it is
necessary for him to travel some fifty-four miles cach time he
needed to be treated; I will bear in mind the fact that the
defendant has to trovel to get to his doctor and to pay some
thirxty dollars each time he is treatod; but I muts also bear in
mind the fact that although the defendant is supposed to attend
Dr. Lawson Douglas every six wecks, that docsn't always happen
and, in fact, the last time he attended the doctor waus jwt about
three months ago,

It will be obvious from the above that an award of the
amount suggested by Mr, Beckford is far too high and that the
basis on which he arrived at that figure is not without fault.
It seems to me that a far more realistic figure is the sum of
$3,500.00 and that is the amount I will award,

Under the heading of pain and suffering, Mr. Beckford
referrad to a case in which there was an award of {3,000,.00
made in 1974 and, as I understand it, he doubled the amount to
arrive at a figure of some $6, 000,00 which he suggested was
appropriate here, Now, as I understand it, there was nothing
about the circumstances or the injuries suffered in that case
which in any way can form a basis for comparison with the present
case and it seems to me that pain and suffering must vary from
one czse to another, and that one cannot make one award for
pain and suffering in every case that comes before the court,
Even if you can find two cases where the injuries are identical
or very similar, it wouldn't necessarily follow that the pain
anc! suffering of the victims would be the same because diffaerent
people respond differently to circumstances, and the way that

one person might respond physically and mentally in the case of
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a particulnr injury to that person may not be the way that anothe

person would raspend in s c2gse of an identical infjury. And so

I would say that exch case has to be dealt with and lockes at

on ite merits, although ascistance may be had from previous

similax cnses after meaking allowances for such differences. as

exist as well a2s for other relevant matters such as inflation.
In this case I note that the plaintiff evrerenced pain

and suffering for some years. He had about five operations.

i

He is now not in rain but it is necessary for him to go for

treatment from time to time and this treatment is no doubt
uncomfortable or is painful, In fact, counsel for the plain-
tiff subnmitted that the court cught te make an award for pain

and suffering in thie future but I am of the view that I should

not adopt that course because, first of all, one Jdoesn't know
for how long in the future the plaintiff may have to esmperiz:nce

this poin and suffering because, ac I have said, life is
uncertain and he may die or the advance of science may find some
painless way of giving this treatmnent or thers nay he some other
way of cealing with thic matter which may be less painful,

Yle don't know, but, of course, it is o matter which I should

and will take inte account indciding how much cught to be

allowad for pain and suffering,

Considering all the evidence as t

o

rain and suffering

Fh

up to now, considering the possibilities of infection of the

urinary tract due to the treatment which the plaintiff now
has to undergo from time to time, an! the condition of the

urethra, and besring in mind, too, the cases and the princirles
to which reference has been made by counsel on both sides, 1t

sezms to me that a fair award for pain and suffering, past and

future, should be $5,000.0C,

X
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which I have already Jdealt,

There is no cvidence to sugaes
any loss cf carnings apart from

from th

which h=s resulted
the plaintiff received,
Accordingly, there will be Judgmaont for the
on the c<laim made up as follows
OSpecial Damages
Genaral OungC° comprising

el
loss of amcenities, 3arti11
impotence;

I—t

Future treatment

making o total of general A& $16,50C and total

B4, 054,19

In addition, of course, nlaintiff wonld have

costs taxed or agreaod, to be raid by the Jefendant,.

at

}J-

o

iff

s tc bhe awarded interest on general

the date of service of the writ, namcly, 7th Cctober,

pladintiff

$7,564,10

W

8,000, 00

W

M - P
$3,500.C0

damages,

h

R

o
h)

The wiain-

bt

6% Ifrom

1978,

and intercst on special damages at 25 from the date of the

accilent, 5th Octcber, 1974, to dite of

.
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