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COOKE J.

On July 27, 1984 at about 7:3C p.m., a minibus which plies for hire‘collidéd iato
the right rear of a staticuary truck aleng the main road between Ocho Rios apd
Oracabessa. It is the left front of the minibus which made contact with the truck.
48 & result of this cotlisicn Doncvan Smith who was a passenger seated in the fromg
of the minibus died. The administrator of his estzte has brcﬁght this Action for
dsmapges consequent upon his deafh:‘ My first task i1s to address the issue of 1ia~ii tv
as hetwéen the defendants. The lst and 2nd defendants contended that the truch sas
parked in such a way that the body of the truck covered the entire left haﬂd lar.
end thus blocked the progress of the van which waslprocéeding to Oracabessa. Ii "7as
said that“fhis truck wag unlit and had oo :efiectnrsﬂand it was parked In a dark _ic.
almost on a curve. The road was wet and althcugh the <river of the minibus, Utcen
Hinds; the 2nd defendant; tried to brake, the wet conditions adversely affected the
Lraking wancuevre — resulting in the collision. £&s ccungel for the 1st and 2nd

defendants, Mr. Paul Dennis submitted, ™The 3rd and 4th defendants were the dirc:t



.2

cause of the accident, cr in the aiternative a degree of bLlameworthimess is attributasw
to th ist and 2nd defendants’ pegligence.” The 2nd and 3rd defendanmts aggued o« % ¢t
truck was uot parked across th road and the cause of the accident was the attempt to
overtake a properly parked, well 1it truck at a time when it was unsafe go to do.

The;r contention was that ir an effurt tc avoid o head-on collision with ap approachi..g
vehicie, the minibus swerved into the parked truck. Accordingly, the lst and Zn?

defendatns must be held wholly responsible.

I will now deal with the common ground. The asphalt was wet. There had been showerc
that evening in that area and at the relevant time there was scme drizzlimg. Althougn
there were street lights clong the voad, there was darkness in the immediste vicinity

cf the point of impact. Just befoxe the impact the minibus had é&ne arouné 2 propounced
curve. This curve was such that vision shead was not imprired mor in any way affected
becanse of it. The rcadway approaching the.poini of impect from the Oracabessa end

was unculating. This was a2 fairly extended straight stretch of road. At about the

time of the collision o motor vebicle was approaching from the Oracabessa end.

I will now examine the centxal areas of dispute. The first question is how was the

truck parked?

The driver of the mipibus, Uton Hinds, swore that the truck was parked in 2 slanted
position across his left hand lnne in such 2 position that, the emtire lane was Llocke?
by its presence. Winstor Cox. who was called by the plaintiff, and who was a poscon, e
seated beside the doceased =zt the relevant time, supported Hinds. He said that the
truck was parked in a slanted poeition "party to the middle of the road. Trusii .nxlod
with back to white line ot sngle of 45 deyrees from cdge of the road om left taps side™
Leomard Ellis, the 4th cefendant and driver of the truck asserted that “truck
pusitioned straight on gregs. oo bank, Left hand side of truck on bapk. Front ard
left rear wheel on bank." Then there is the evidence of Spt. Albert bryan of the
Otacabessa Police Station who visited the sceme ip hig cfficial capacity shortly aftor
the collision. It is apreed that when he arrived both vehicles were still in the cznc

position as they were immediately after the impact. This is what Sgt. Bryam, who I



regard as an independentnwitness said. YI saw both vehicles. The tiuck was porked
on left hand. There was 2 bank tc the left. Left hand front wheel and bagk whae 2
both on bank.” If the account of Hinds and Cox is to be accepted, it would meaz
that it is the impact that positicned the truck where it was seen by Sgt. Bryan.

But in the words of Hinds pertaininy to-the truck after the 1mpaét, "I thiok the
truck moved a little” which is quite understandable. I have absoluﬁély no difficu t:
in rejecting the evidence cf Hinds 2nd Cox 28 to the position «f the truck at the

time of the collision. I accept the evidence of Ellis as to where the truck was

rarked.

In his evidence Hinds said that after the collision he asked Ellis, “What aorfla it
1like this park truck in corne;Awithout reflectors cr light?" Impiicit in that
question is the kernel of thevcase for the ist and Znd defendanta. |

Where was the truck parked 1n.relation to¢ the curve?

Lecording to Ellis tie truck was parked aprroximately four chains on the straighé
road after the end of the curve. It is the evidence of Sgt. Biyan that the point of
impact was "just as the straight begins." I ﬁrefer the evidence of Sgt. Bryan ot
this aspect of the casc but it is my view thaf in the circumstances, where the truck
was parked is not necessarily relevamt. It will be only relevant if it can be sﬁcwn
that the parked truck was z causitive factor in bringing about the collisicm. The
evicence of Sgt. Bryan, which I accept, isrthat at the point of impact the width f
the road was 21 ft. The width of the Lack of the truck was 8ft. of which 7ft. was
cn the roadway. The width of the front of the minibus was 5ft. It is obvious there-
fore that the minibus could have passéd the truck with about scme 9 ft. spare roim.
Eut the court 1s being asked to say that such a seemingly ordinary mancuevre wos
precluded because of the sudden awareness of the presence of the truck, the darwiesc
which prevailed at the pcint of impact and the wet rcad. Hind's evidence in taiwx
area is this. "Coming arcund a circle - a wide circle like & cormer but not ste-y:
corner — I was still on Jdim - couming in cpposite direction there was another ca:
coming Hith.bright light. I was still on dim. The car 1light in opposite direction
bright — as about to finish that ‘circle -- corner I glimpse that there was an ohiect

in the road. I lower my speed., I could see a firuve like a truck in the road.™



Again, he szid "when first had glimpse of object I was 3/4 chain away. When I
figure is truck i sg# } chain away." He was travelling between 30 to 35 m.p.t

and he was travellinb on the left hand side of the road. Under cross examinatica
he said, "I saw tyres of truck i figure object was & truck. I saw human feet
step across from behind truck.“ Xow beariny in mind the evidence of Hinds referrcd
to above, it is more tham a little curiocus as to why he did not go arcund the parked

truck. The answer to this may lie in other evidence in this case.

Ellis recounted that he was on his way home to Port Antcnio from Montege Bay where he
had gone tu make a delivery. Along the way the water hose of his truck beceme
defective. He had stoppcd to have water put in the radiator. While the water was
being put in the radiator he had gone to the back of the truck "tc spting a leak" .
He told the court that while he was ag the back of the truck he observed motor _
vehicle lights coming from both the Ocho Kios and Oracabessa ends. He sa;d, " was
capding at the right hend side of truck back. I remain theie wé.icing on Boseabel
vehicle (minibus) to pass to get back into truck. Truck right bhand driQe. After
standing_there I notice vehicle From Oracabessa coming on nearer to the truck, and
one from Boscabel alsc coming. Vehicle from Boscaﬁel just as finieh circle it was
over white line on right hand side. I see sther vehic;g coming. 1 start tc use
hand to flag him down. Hoscabel vehiclc Qeem 1ike it never cut to stop. I had t
jump away to left and to Lank to save my life for 1 thought mest Le accidenc between

Qracabessa vehlcle and the Boscabel vehicle.”

There is agreement that just zbout the time of the collision 2 motor vehicle wos
approaching from the Oracabessa end. Nowever, accordimy to Hinds, this appruactin
vehicle was merely part of the scenery and had nothing to do with the eollisio:.

To him the caly relevance of the presence of the approaching vehicle was that
because he saw the oncoming light he had his 1ight ddm. I have to resclve thi.
conflict in the evidence as to the import of this approaching vehicle. Einds statel
that after he became aware of the presence of a figure like a truck om the road —
"I then applied my brakes. I picked up 2 slide on wet road. Wher pick up slide

move swiftly on wet road. I applied my brake ancther time; I then realized n't



able to stop before getting to object. When vehicle slid ease off brake and apply

it ancther time at slower pressure. When apply btrake second time, slow dowm. 1
swerve to avoid hittiny cbject. There was a2 sudden impact—— left side of van hit
right tail of truck.” Coix had this to say, ™after saw truck vehicle feel like joing
faster than before. I wculd say brakes applied by driver. I felt a sway. I now

say I do not know if brakes applied."™ Sc Cox, who has been sympathetic tc Hinds,

does not exactly support him in this area. I find it quite sipnificant that Cox said;
"after saw truck vehicle felt like going faster.” I will advert to this subsequently.
I camnot but have rejiard to the ilmpression I have formed of the chief witnesses;

Hinds and Ellis. Hinds has been untruthful about the position of the parked truck
znd I ask myseif why? Herxe is a deliberate lie on a material particular. His
credibility is destroyed. I find that when he lied it was because he kpew thet his
mauner of driving was bad and he did so in an attempt to escape 1lisbility. Om the
other hand, Ellis, although I have not accepted everything he said, I found was
essentially a truthful witness. I accept what he has said pertaining to the circun-

stances immediately Lefore the ccllision.

Miss Helen Mclean through cross-e#amination, puf forward the v;ew thatrﬁinds saw

the truck in good time; that [inds was aware of the approaching motor vehicles that
he misjudged the distance between himself and that motcr vehicle and when he set cux
to pass the truck he suddenly realized the:ﬁotor vehicle was much closer than he
agsumed and thus tc avoid a headfon collision swerved 1nto-the tack of the parkad
truck. ¥ find this a very regscnable explan;tion. This infercnce is draﬁn noc uly
from the accoupt given by Fllis tut by the evidence of Cex, "After‘saw truck veloc e
felt like going faster than before." Hinds had specded up to pass thé truck befcie
the arrival of the cncoming mctor vehicle. It may well be that the undulating
roadway affected the jud;ment of Hinds in that ﬁe may nct have‘seen a continucus
streem of light from the approaching wvehicle gpd thus did not properly puage the

distance between the oncoming vehicle and himself.

My conclusion is that the lst 2nd 2nd defendants are wholly to blame and no liatility
attaches to the 3rd and 4th defendants. The parked truck was inm no way 2 causitive

factor in chis collision.



Az 3 result of this finding it is unpnecessary for me to consider whether the truck
was lit or there were reflectors om it. Perhaps Ellis may be blameworthy in
continving to drive 2 truck with a defective water hoseé at night, especially as Le
had a long way to go. Perhaps he may be at fmult in not stopping in a lighted area
~ be had the opportunity so to do. However, as already ssid, any negligence on his
part contributed nothing tc the collisicun. I find support for my approach from the
speech of Lord Pearce in Miraflores (owmers) 2nd George Livancs (owners) & Others
[1967] 1 4C, 826 at 1. 847.

It 15 axiomatic that a person who embarks cn a

deliberate act of nepligence should, in reneral; bear a

greater degree of fault than one who fails to cope

adequately with the resulting crisis which is thus

thrust upon him. This senerality is subject, of

course, to the particular facts. apd it may be that

the initial act was sc slight or easily avoidable and

the subsequent failure to take aveiding action so gross

that the blame for the accident falls more lariely or

even (if the interval and Cypertunity for avoidance are

sufficientiy preat) wholly upon the perscn who falled

to aveld the consequences of ancther's negligence.

Between the extremes in which a man is either wholly
excused for 2 fcolish act done in the apony of the
moment as the result of ancther®s negligence or is
whelly to blame Lecause he had pplenty of opportunity teo
aveld it, lies 2 wide zrea where his provortion of
fault in failinz to react properly to a e¢risis tﬁrust
ﬁpon hiw by ancther must be assesed as a guestion df.
degree. But the driver who deliberately jpces round a
cornex on the wrung side should, aé-a tule, find
himself more harshly judged than the ne;li:ent driver
who fails to react promptly enough. to. the unexrected

problem thereby created. For all humans crn refrain



from deliberately breaking-well-known-safety,rules; but
‘tis not in mortals to command the perfect reaction to
2 crisis; and many fall short at times of that degree

which reasovnabtle care demshds.

The portiocn which I have underlined in the sbove extract is most applicable to this

7,
)

cage. There will therefore Le judgment for the plaintiff as against the Ist and 2nd

defendants,

I will now consider the claim under the Fatal Accidents Act. This has been brought
on behalf of the deceased's parents and his-3 sisters and 2 trothers. The evidence
to groumd this claim came from Carl George Smith, the fathgr cf the deceased, who

is the administrator of the estate. He said that at the time of the death of his
son, the latter was emplcyed tc him as manager cf.his gifi shop, “Eappy Holidays",
situated at the'Litile Pub in'Ocho Kios. as well aé the manager of his haulage truck.
He paid his son $500.00 per week in respect of the gift shop and $150.00 per week for
managing his tyuek. From this sum of $500.b0 the som paid $250.00 per week tc his
parents and gave $25.00 per week to each of the cther children. All the other
children were at achocl. Three were at the Excelsior Community College and two were
in North American Univorsitiés. -Carl Georye Smith APpears to have been quite
comfortable in respect of his finonces. He described himself as a contractor and
Imsinessman. Besides his jrift shop dn one of our foremost tourist resort areas

and his haulage truck, he cwned and operated 2 marl quarry. In addition tc his oug:
residence, he cwned another three houses which were subject to tenancies. He wes
quite proud of his success. FHis wife was the manager of the Pineapple Shopping
Complex. This witness tcid the court that his stn wag provided with 211 his dog ntie
needs; housing. food, laundry, utilicvies, etc. It is my view that this sum of . 70.0%
Per week is attributable cnly to the deceased's living exzpenses and dependency ==
respect of either parent has nct been proved. Similarly. there is no dependéncy #8
regarcs the $25.00 which the deceased gave to his brother and sisters. There is ue
evidence to suggest that this giving was other than =s an expression cf brotherly
affecticn,

The claim under the Fatal Accidents Act theref re failsg,



Loe

I now turn to the claim under the Law Reform (Miscellznecus Provisioné) Act.

The sum of $6.500.00 for fumeral expenses is not contested.
There uil%rbe an award of $3,000.00 for the loss of expectation of life. The
cost of administratior which is $1,013 is allowed. The estate can recover loss of

the personal effects of the deceased as follows:
/

1 shirt = - £150.50
- 1 watch $600.0G0
1 bracelet £500.00
1 pair shoes $200.00

8ix years elapsed between the death and the trial. At the time of his_death the
ceceased was 21 years old. 4 wultiplier of 14 years will be empléyed. At his
death the decéaéed earped a Eross saiary vf $26,000.00 p.a. Thére 1s a tazable
allowance of $8,ﬁ00.00° I estimate that the deceased would in respect of
statutofy deductioﬁs have to péy at a rate of 38 % percent. This was the agreed
rate in Godfrey Dver, Berriék Dyer v. Gloria Stone,; executrix estate, Edward
Jocelyn Stone (unrepcrted} S.C.C.A. No. 7/88. Indeed, there is mo evidence in this
case as to statutory deductions. It is true that the fatﬁer said he took tax cf
$50.00 per week but I formed the view that this was a sum which was merely trotted
out. The deceased in the Dyer case died in 1882. This deceased died in 1984.

The period covered in both cases is fairly similar. I therefore consider that

rate of 38 } % which was the agreed rate in the Dyer case as representative.

38% percent of $18,000.C0 is 35,930.00 which leaves = balance of $11,070.00. The
net income at the time of death is therefofé $19,070.00 ($8,000.00 + $11,070).
Byacinth, a sister, was manajer of the gift shop at the time of the trial. Shw

was earning a salary of $600.00 per week. I take this 2s the salary the deceancd
would have been eazrning had he lived. There is no evidence that there is now =
manager of the haulage truck mor if there is, the rate of remumeration. ° The

father still owns it and presumably, it is still engaged in haulage. There is no
evidence of the condition of the truck. Ip these circumstances, the court faces the

difficulty of assessing the salary which the deceased would have been earning from




this cccupation. I have decided to let the figure of $150.0C per week remain. The
gross salary a2t the time of trial is $750.0C per week whieh is $39,000.CG per

annum. After subtracting §8.(CC.UU as not-taxable inccme, there remains $31,0C0.0C.
Statutory deductions at the rate of 3837 reduces the .sum of $31,000.00 teo

$19.065.00 ($31,000.0C -~ $11,935.00). The net income at the date of trial is therefore
$27,065.0C (319.065.00 + $8,00C.0C). The average net income for the period between
the date of death and the date of trial is $23,067.C0 ($19.070.00 + $27,065.006

devided by 2}, The deceased’s living expenses, as given by the father, is $25C.CC

. per week which totals $13,00G,0C p.a. These expenses dc not include clothing ond

entertainment which I estimate to be $1,5G0.00 p.a. His father's evidence suggests
that his son was given to wearing fine clothes and expensive jewellery. The

deceased’s living expenses is calculated to be $14,5C0.CC p.a. which is approximately
637 of his pet inccme. The award for the pre-trial pericd is $51,029.(C which is

37% of $138,402,00 ($23,067.0C x 6). For the post-trial period the net income is
$184,536.00 ($23,067.0C x 8). Sc the award will be 37% of this sum which is $68,278.0C.

£ecordingly, under the Law Keform (Miscellaneous Provisioms) Act the award is as

foliows:
Special Damages $1,45C.LC
Funeral Exgpenses $£6.50G. 06
Administration Costs $1.813.60
$8,963.00

There will be interest at 3% p.a. on this amount of $6,963.00 from the date of the
sexvice of the writ on the lst and 2nd defendants until the 26th July, 1990. For

the ‘lost years® -

Pre-Trial period $51,.209.0C
Post-Trial period $68,275.00
$119,4587.3C

In addition, there is an award of $3,000.00 for the Ioss of expectation of life.

Finzlly, the costs of the plaintiff and those of the 3rd and 4th defendants are to

be beourne Ly the lst and 2nd defendants which costs are tu be agreed or taxed.



