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PANTON J.

On September 19, 1989, an accident occurred while two vehicles « one driven
by the plaintiff, the other by the second defendant - travelling in opposite
direction, were negotiating a cormer on the road near Moneague, St. Ann. Each
party has asserted that the other party was driving on the incorrect side of the
road. Strangely, there is even a dispute as to whether the ﬁend was a right-hand
one or not. Both vehicles were "written off". The plaintiff was stuck in his
car for approzimately one hour before the zfforts of passing motorists and some

soldiers resulted in his release.

The major factual issue for determination is the position of the vshicles
at the time of the collision. Allied to that would be a determination of the

direction of the bend in the road.

The plaointiff cestified as to drivimg around a "right hand” curve, and having
his vchicle damaged by the second defendauﬁ“s vehicle. His evidence indicates
that at the time ¢f the accident the second defendant’s vehicle was about a foot
over the centre of the road. He said that as he entered the middlez of the cormer
ne saw a "Lada coming on" to him. He tried to pull away, vet the Lada "still came
over" on him, When he first saw the Lada, half of it was on his side of the road

and it was “coming at an angle towards 'him on (his) side of the road. -He swung

te-his left.
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A close look at the plaintiff’s cvidence shows a clear unexplained conflict.
If the Lada had half of its body on ths plaintiff's side of the road, and it was
still coming over om to the plaintiff, how could it have ended up only a foot over
the centre of the road? How could th: impact have been a merc foot away from the
centre of the road? There is no answer; no cxplanation that I have been able to

s¢e,

The plaintiff called Curtis Grey, his passcnger, as a witness. Grey is a
waiter., Alchough he is a maturc indivi&ual he does not possess driving skills.
He lives at the same address as the plajintiff. This latter fact does not, in
my view, affect the quality of his evidence, There is no doubt, agid the dafence
agrees; that Grey was indeed a passenger in the plaintiff's vehicle. Gray‘s
cvidence ought to have been of some assistance to the plaintiff but, .glas, -1t s

aot. This iz what he said in examinationein-chicf:

“Coming round a corner, plaintiff driving, we bucked
up on a car coming towards us. The car was over to
our side of the road., Gur vehicle was on the right
hand side. When we took the corner, the car was
about half chain from us. Thea the plaintiff tried
o get away from it, but couldn't. Plaintiff triad
to squeeze pass it; he geot hit on his right side.
The accident occurred on the right side of the road.
When I say right side I mean he got hit on the right
side of his vehicle".

That was not all. When the learmesd attorney—at-law for the defence pain-
stakingly demcustrated, with his hand, a loft hand curve, the witness agreced that

that was the nature of the curve that zhe plaintiff had been negotiating.

It is obvious that thec witness's evidence was a far ery from the plaintiff’s
in relation to the direction of the curve, as well as the position of the vehicles

at the time of the gecident.

The sccond defendant had a female passenger inm his vehiele, She was not
called. That was a choice that was open to the second defendant. Instead;, he
called another driver - Errol Mullings - who testified that he arrived on the scene
shortly after the accident. He gave evidence as to the position of the vehicles as
he saw them. In short, his evidence indicates that the plaintiff’s vehicle was on
its incorrect side of the road; so far over that there was space for his (Mullings')

vehicle to pass on the left of the pIndiptiff's, .

It should be noted that Mullings was the first wicness called by the defencs.

This was dene at the request of the defence to facilitate Mullings® early -



departure from the precincts of the Court in order to attend to his private business.
Due to this umusual order of the calling of the witnesses for the defence, I ex-
cluded both defendants from the court-room while Mullings testified. This was
agreed to by the defence. As soon as he had completed his testimony, he left the
court-room having received the permission of the Court. The defendants were

immediately recalizd, and the second defendant took the witness stand.

I have mentioncd these procedural details as the learned attorney-at-law for
the plaintiff suggested to Mullings that he was not present at the scene that day.
The gquestion and auswer are as follows:

"Quzs: You were not there that day.

Ans: I was.

Gues: You never helpsd the witness Grey.

fnss  Well, if he says thar, he was either drunk or

unconscious. If he mever saw me, I repeat, he

must be either drunk ¢r unconscious”.
That was how he ended hisz testimomy. His credibility is clearly in issue.

The second defendant’s evidence was to the effect that while he was driving
along. he heard the screeching of the tyras of an approaching vehicle, chains
away; that he took the necessary precaution of tooting his horn and positioning
his vehicle to the extremc left of the read. He was calmly dramatic while I
recorded him as sayving:

"With fixity of gaze, locking towards the

approaching vehicle, I contimued with extra

caution”.
He testified that the plaintiff's vehicle came around the corncr very fast and
swerved acroze the road straight inte the right hand front cof his car in 2 manner

indicating that the plaintiff’s vehicls was our of control. He said that he was

very frightensd as that was the ncarest he had been to death.

The credibility and rcliability of all the witnesses are issues for consider-
ation and determination. In cases of this nature, this is the usual situation.
Having comsiderad the demeanour of each witness, and the content of the evidence
given, I have concluded that I canmot safely rely on the evidence of the plaintiff
and his witness. I would not say that they have been untruthful. I would simply
describe it as unmreliable. I think that this is understandable in that the plain-

tiff had a craumatic experience which, probably, he has not yet overcome. He was



- 4 -
unconscious for some while after the impact. When he regained consciousness, he

found himself trapped in the car, amid frantic efforts to release him,

The witness Grey said that he was “shaken up” by the incident. His evidence
has caused me o wonder whether he is still shaken by it. and so was unoble to

offer to the Court 2 reliable account of what transpired.

The witness Mullings was quite detailed in his account of the events on the
scene after he arrived. He appeared to have been speaking the truth. I hava
very grave doubts that he would have been able to testify as he did, unless he

was inceed present. I have no doubt that he was present.

I find that the version of the accident that has been offered by the defence
is the more probable version. Although I have so fcund, it should bz moted that I
found further that the second defendam® cxaggerated in some rospects; for example,
his evidence as to hearing the screeching of tyres several chains away, and also
his evidence as to his financial losscs as 4 resuit of the accident. It is not

surprising that he has not offered any documentary proof of his losses.

Figures camnot be plucked like a bird from out of the air, and then thrown
at the Court fer scceptance. They have to be proven. They have also te be not

Loo rcmote.

S0 far as the first named defendant is concerned, I find that the claim for the
radio/cassette player and the pump is too remote. The plaintiff caanot be held

liable for thievery by citizens at a police station. Her other claims totalling

$3,850.00 ars aliowed,

in relation to the particulars of special damages suffered by the second
named defendant, the clafms for transportation, medical and laboratory sxpemses, and
for damage to his clothes are allowed. I also accept his cvidence of having to employ
extra help at 2 tetal of $300.00 per week for twelve weeks, the period of his incapa-
city as certified by the doctors who attended him. The claims for loss of ecarnings

and lost goods and lost groceries have net been proven.

in closing; I should say that I find sowe humour in the claim for special food
and nourishment. It may well be that wilk sud eggs ought to have bzen part of the
second named defendant’s diet in any event, If he had had te take an extra amount ,
surely that would have been balanced by a reduction in the intake of other foods.

I can see no leoss there, Tt is more likely that his body has gained in nourishment.



S0 far as his injuries are concerned, I think that a sum of 310,000.0C is
adequate considering the nature of the injuriss, the period of incapseity and

the faet that thera has been no permanent disabilitv.

Judgment is ontered for the defendanis against the plaintiff as follows:

For the first named defendant

Special damages: $3,850.00 plus interest at 6% from September 15, 1589,

te Janmwuary 20, 1993.

For the gecond named defendant

Special damages: $5,855.00 plus iInterest at 6% from Septembor 19, 198¢%,

to Janwary 20, 1993,

Generanl damages:s $10,000.00 plus interest at 67 from the date of the

service of the writ to January 20, 1993,

Costs to the defendants are to be agreed or taxzed.



