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IN THE COURT OF APPIAL

CAYMAN TSTANDS CIVIL APPSAL NO, 4/79

BETORE: THE HON. MR, JUSTICH LEACROFT ROBINSON - PRISIDENT
THE HON, M., JUSTICI KLRR, J.A.
THE HON, MR, JUSTICH TARBIRRY, J.A.

BETWEEN: MARTIA AUDRTY SwlTH - APPELLANT

AND THE COMMISSIONER OF POLICH - RES PONDENT

Mr. R,D, Alberga, .C, and Mr. gteve Mc Field for the appellant.

Mr. John Martin for the respondent,

June 28 and 29, 1979 T ke ?/ /9%

CARBERRY, J.A.

This is an appeal from the decision of the acting
Chief Justice of the Cayman Islands, His Honour Mr. Justice Hercules,
given by him on the 17th November, 1978, sitting in Chambers: he 3
refused an application made by the a.nellant, ex parte, for leave
to apply to the Grand Court for the issue of an Order of certiorari
against the acting Commiésioner of Police of the Cayman Islands to
quash an Order made by the acting Commissioner communicated by
letter dated the 26th OC%obcr, 1978, revoking the Taxl Driver's Licence
of the applicant under the provisions of Section 43(2) of the Traffic
Law of the Cayman Islandse. The applicant also sought an QOrder of
Prohibition apainst the @cting Commissioner from further hearing and
determining any objectiom of the applicant aguainst the revocation of
the applicant's licence:i this too was refused, at least by clear
implication, though the ﬂotes of Fvidence dealing with the application
do not expressly set thié out. Presumably, if certiorari was refused
the question of who Shouid hear the applicantt!s objection to the
cancellation of his liceﬁce would not arise: it had already been

heard and determined against her,
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The matter ari$es in this way: the appellant, Maria
Audrey Smith of West Bay held a Taxi Driver's Licence No. 0038
issued under the Traffié Law, GC.I, Law 16 of 1973, issued on
10th February, 1978, It was valid until December 31, 1978, when
presumably application éould have been made for renewal in the
ordinary course of affairs.

However, on thé 11th September, 1978, the appellant was
convicted for the posse@sion of ganja before His Hon. Mr. Hercules,
then sitting in the Sumﬁary Court at George Town, Grand Cayman, and
she was fined the sum of $300 and scntenced to one day in Jail.

We have no other information about the details of this offence: but
having regard to the severity with wihich the Misuse of Drugs Law
(C.I, Law 13 of 1973) ié usually adueinistered, (imprisonment is
mandatory) it may be th%t this particular offence was not regarded
as very serious, and we.were told by the appellant's counsel that
it involved the findingiof a paper bag with traces of ganja in it.

At that time no appeal was filed against this conviction
but we were advised by %he appellantts counsel that on the 26th
January, 1979, (possibl& as a result of the decision of the acting
Commissioner to revoke the appellantt's Taxi Driver's Licence on the
strength of the convictﬁon), an application was made to the Grand
Court, to whom such an appecal would lie, for leave to appeal out of
time, and that this application was heard on the 14th March, 1979,
and leave to appeal out‘of time was granted, When the present
appeal on the certiorari application was heard before us on the
28th and 29th June, 1979, the appeal in the criminal case had not
yet come on for hearing; had it been heard and had the appellant
succeeded in seccuring the quashing of her conviction then the Order
of the acting Commissioher revoking the éppellant's Taxi Driver's
Licence would have dete?mined, and the certiorari proceedings and
the appeal in it would become unnecessary. That too would have been
the position, regardless of our judpgment, had the hearing of the

criminal appeal occurred thereafter and resulted in the
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gquashing of the conviction. We have had no clear intimation to
this date as to whether that appeal has been heard, or abandoned
and it is therefore necessary to give this certiorari appeal our
full consideration, and on the basis that the criminal conviction
stands.

By letter dated ?6th October, 1978, after the normal time
for appealing against conviction would have expired, and at a time
when no appeal or applicétion for leave to appeal out of time had
been filed, The acting Commissioner of Police wrote to the appellant

as follows:-

"Maria Auﬁrey Smith,
Mt. Pleasant,
West Bay.

Dear Madam,

Taxi Driver's Licence No. 0038

I am to advise that under the provisions
of Section 43(2) of the Traffic Law, Law 16 of
1973, your Taxi Driver's Licence No. 0038 is
hereby revoked following your conviction for
possession of ganja on the 11th September, 1978,
by the Summary Court at George Town.

The Licence should be surrendered forth-
with to the 0 i/c Traffic Department at Police
Headquarters, George Town.

Yours faithfully,

(sgd,)

Roy St. Aubyn Archer

Acting Commissioner of Police."

The appellant complains that she got no prior notice of the
intention of the acting Commissioner (or the Commissioner) to revoke
her licence, and that shé had no opportunity whatever of making any
representations to him, whether orally or in writing, with a view
to persuading him not to revoke her licence. She concedes that
under the section cited the Commissioner did have the power to revoke
her licence, but contends that he should not have done so without
first hearing her on the mattere To do so was contrary to "natural

justice."
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For the responde@t, the acting Commissioner, it is
contended that there wasino need to hear the appellant on the
matter; his discretion WJS administrative, and gave the appellant
no right to be heard; an@ indeed it was, I think, contended that
it was almost automatic: granted the conviction there was a duty
to revoke and that the w@rd "may" in the section meant "shall."

The arguments, c%nvassed with great vigor on both sides,
involve (a) consideration of the procedural aspects of the
certiorari hearing, and (b) consideration of the extent to which
the common law rules as ﬁo natural justice, and particularly the
rule "audi alteram parteﬁ", may be imported ixw:o the construction
of this Statute, The Traﬂfic Law, Law 16 of 1973, and Section 43(2)
thereof,

Befere turning to consider the construction of Section Lz
of the Traffic Law in thd light of the authorities cited to us,
it is necessary to consi&er the conduct of the certiorari
proceedings before the le@rned Judges

The procedure to pe followed in applying for an Order of

Certicorari, or of Prohibi%ion, iz laid down in The Grand Court

(Applications for Orders%of Mandamus, Prohibition, Certiorari and

Habeas Corpus) Rules, made in March 1977,

Those rules were modelled on the corresponding rules in

the United Kingdom Supreme Court Rules, Order 53: épplications

for Orders of Mandanmus, ﬂrohibition Certiorari etce (The U.XK.
Rules have recently heen ?ltered into Applications for judicial
review, enabling applicaﬁts to seeck in one and the same application
one or more claims for rélief)n

These rules in eﬁfect provide for two stages in the making
of such an application: (p) an application for leave to make the
application, and, if leav@ is given, (b) the actual application before
the Grand Court. The fir%t stage 1s ex parte, and is conducted
before the Judge in Chambbrs. At this stage all that it is necessary

to show is that there is lsome arguablce case or claim which is not
° |

obviously untenable, vexations or frivolous. The original application
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is supported by a short iﬁg&ﬁgggz setting out the bare grounds on
which the relief is Sought, with an affidavit verifying the facts
relied on. (Useful refefence can be made to the pre 1979 White
Book. e.g. see the 1970 or 1976 White Book: note 53/1/7).

It ought normall& to be rare for the application to be
refused at this stage, unless it is obviocusly untenable. Any
defence or answer to the ‘application is to be made at thc second
stage, when leave having been granted, the applicant proceeds to
file a Notice of Motion énd to serve the parties against whom he sce
seeks relief, with copie$ of the Notice of Motion (or summons),
the Statement, and any affidavits accompanying the original
application for leave, tégether with any other additional material.
The respondent in his turn may file affidavits in reply etcetera,

We share the astonishment of the applicant's counsel
Mr. Alberga, at the disc@very from the Notes of Evidence made by
the learned Judge in Chambers, that the respondent - The Commissioner
of Police - was present in the person of Mre. R. Denaldson, then
acting Attorney General, and that, without any recorded objection
from the applicant's junior counsel Mr, Mc Ficld, he proceeded to
canvass the merits of th% application for certiorari (and prohihition)
and to address the loarnéd Judge on the substantive application as
if this were the motion &hich should have been heard in open Court,

We know of only &ne recorded instance where something 1ike

this has happened, and thHat was in the case of Bazie v Attorney

General of Trinidad and Tobago (1971) 18 W.,I.R. 113 where on an

application for leave toiapply for issue of a writ of Prohibition,
the Registrar of the Couﬁt, acting on a mistaken notion of the
Constitution, took it upén himself to serve the Attorney General with
notice of the first stagé ex parte hearing, with the result that the
Attorney appeared and viéorously contested the application for leave

though he had no right of audience at that stage of the matter.



There the learned Judge in Chambers entertained the Attorney's
objections and argument @espite the protests of the applicant's
counsel, The Court of Aﬁpeal of Trinidad and Tobago, (after a
little difficulty in sor%ing out some of the constitutional
implications of the application which had prompted the Registrar
to send his own notice of the application to the Attorney General),
had little difficulty in ‘finding that at this stage the application
Was an ex parte one, andjthat the Attorney had no right to be there;
he should have waited foﬁ the sccond stage, the actual application
in Court to make his intérvention: See Mc Shine C,J., at page 122
E - G; Phillips, J.A. at;page 125 H; Fraser, J,A. dubitante because
of the constitutional implications, agreed eventually in allowing
the applicant's appeal,

In our view Mr. ﬁonaldson had no right of audience at this
stage of the applicationi it was ex parte, and unlike Bazie's case,

supra, we have no idea h%w he came to be there,
In our view theré was sufficient material before the learned
Judge in Chambers for le#ve to have been granted to proceed with
the application in the n&rmal WAY o
Mr. John Martin,%appearing for the respondent - Commissioner

of Police before us, con¢eded thisy what he suggested was that in
1

these circumstances thisiCourt should not itself decide the merits
—_—
of the substantive appli&&tion for certiorari, but should send it
back to the Grand Court for the substantive argument to be heard and
dealt with. He pointed %ut that the acting Commissioner had not
enjoyed the opportunity &f answering the affidavits and Statement,
That may be true, but tw& answers can be made to that point: first
that having taken the bi? between his tecth through his counsel and
argued the matter below %n points of law, he praetermitted any
opportunity he might hav% hnd for canvassing the facts; and secondly,
we have not been told of anything that he might wish to say as to

the facts themselves thaf could c¢ffect the situation. As we under-

stand it the acting Commissioner acted on the reported conviction when
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he purported to revoke tﬁe applicantts licence, and he did not

give the applicant any nétice of his intended action nor any
opportunity cf being heafd prior to his revoking the licence.
Further it is to be obse%ved that the substantive law dealing with
this matter was canvassed at great length before us by both sides:
we have given much anxio@s thought to the issues raised, and it
would seem to be a shirking of our responsihility merely to send
the matter back to the Gtand Court to be canvassed on the basis
that leave to make the a&plication should have been granted and they
should now proceed to he@r ite. This problem, in a rather different
context, has been canvas%ed in England,

It has arisen whén an? where the Divisional Court has itself
refused (after an unsuccéssful ex parte appnlication to the Judge in
Chambers) to grant leaveito make the application: i.e. it has
itself refused leave in éx parte proceedings before it, and the
applicant has then appeaiod to the Court of Appeal which has given
leave, In such a situation doves the Court of Lppeal proceed to the
second stage, hear the sﬁbstantive application and order the issue
of certiorari itself? Of does it send the matter back to the
Divisional Court for thaf Court to hear the substantive application?

There are precedents for both courses of action:

R. v Industrial Injuries Commissioner, ex parte Amalgamated
1

Engineering Union: (1) 1?66 2 Q.Be 213 (2) (1966) 2 Q.B. 31:

At issue was whether a w%rker smoking in the gangway of a factory
(instead of a permitted %mokin@ booth) long after the tea break had
ended was entitled to inﬁustrial injuries benefit (workmen's
compensation). His unioﬁ sought by certiorari to set aside the
refusal of an award by tﬁe Industrial Injuries Commissioner. The
Divisional Court having %egused this ox parte application for leave,
the Court of Appeal itseif granted leave, and then canvassed the
question whether the exiéting pracficc, whereby the Court which
grants leave to apply fo# certiorari hears the application, was

lawful within the existiﬁg rules. It was suggested that only the

510
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Divisional Court/entertain the original motion for certiorari, and

that the Court of Appealiin hearing the substantive motion was
belng asked to exercise dn original jurisdiction which it does

not have, and that the Cdurt of Appeal could only give leave to
apply to the Divisional Qourt. The Court of Appeal decided that in
such a case it had the jﬁrisdiction to itself hear and determine
the substantive question} should certiorari issue, observing that
in refusing leave to make the application the Divisional Court had
in effect ruled that it &as so plain that certiorari did not 1lie
that they had refused le@ve to even apply fer it. 1In such a
situation Lord Denning, M.R. expressed the view that "It would

be absurd for us to send it back to themes" Salmon, L.J. observed:
"In refusing the rule ni#i, The Divisional Court were in effect
saying: 'There is so lit%le in this that it is not necessary to call
upon the respondents to &how caused " In this situation, the rules
being silent on the point, he too thought that there was juriddic-
tion for the Court of Appeal to hear the case. _Davies L.J. gave
judgment to like effect. They relied on Section 32 of the Supreme
Court of Judicature (Con%olidation) Act 1925, which contains
provisions very similar ﬁo the ¢.I, Court of Appeal Law, Section 3.
(In point of fact, when %he Court of pppeal heard the substantive
motion, it too refused to issue certiorari, holding that the
Commissioner was not in %act guilty of any error in law, the
claimant's injury was not one flarising out of and in the course of
his employment ')

On the otherhandjin Re v Hull Prison Board of Visitors,

ex parte St. Germain et hl (1) (1978) @.B, 678 Divisional Court;

(2) (1979) Q.B. k425 (C.nu); (3) (1979) 1 W.L.R, 1401. A different
course was pursued, |

In this case fol;owing a riot in a prison the Board of
visitorsheard disciplinaly charges apgainst a number of inmates,
As a consequence those found guilty were deprived of remissions of

their sentences etcebtera, The Divisional Court, following certain
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dicta of Goddard L,C.J, in R v Metropolitan Police Commissioner,

ex parte Parker (1953) 1 W.L.R, 1150 and ex parte Fry (1954)

1 WoL.R, 730 refused the issue of certiorari, holding that the writ

would not lie against the Board in these circumstances: (see (1978)
QeB, 678).

The Qourt of Appeal upset that decision and held that
certiorari would lic against the Board: it was a body, quod hunc,
exercising judicial functions and, refusing to follow Lord Goddard's
dicta, they remitted the;application to the Divisional Court for re-
consideration of the merits of the individual cases: (see (1979)

1 Q.B. 425). The prisonérs were entitled to a proper opportunity
of presenting their case% before the Board, the outcome of which
could affect their right% and liberties. That reconsideration

duly took place: see (19&9) 1 W,L.Re 140135 (1979) 3 All E.R. 545
and the Divisional Courtjgave detailed instructions to the Board as
to the hearings of the charges.

This was mot a c?se of refusal of an ex parte application
followed by its reversaljby the Court of Appeal, but it does show
that in some cases the Céurt of Appenl will remit the hearing to
the Divisional Court.

Granted that thaf could be done here, we observe that before
us both sides treated th@ appeal as the hearing not only of an
application for leave but of the substantive application, in
argumnents that lasted fo? two very full days, and we therefore think
that in all the circumst%nces here it would be the better course to
proceed to deal with the' substantive question as well, should
certiorari issue? and if%so, with what conscguences?

The substantial problem on the merits then is whether the
common law rule with reg@rd to Maudi alteranm partem" is to be
imported into the constrhction of the Commissionert's powers to revoke

a licence under Section HB(Z) of the C,I, Traffic Law (Law 16/1973),

.
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Section 43 (1)(C)Ki)
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Section 43 reads 'thus:-

4z, (1) Wo person shall drive an omnibus

cr a taxi for hirc or reward unless licensed

in that behalf by the Commissioner who, if
satisfied ' that an applicant for such a licence -~

(a) 4dis over the age of twenty-one years;

(b) thas bcen licensed to drive a motorcar
for at least one year; and

(¢) has not during the past five years

been convicted in any court for -

(1) hn offence under paragraphs (a) or
(b) of scction 61;

(ii) any offence connected with dangerous
drugs; or

(iii) wany offence involving fraud or
dishonesty; or

(iv) any offcnce against the person; or

(v) dangerous driving, whether or not
causing death,

shall, on production by the applicant of a photograph
of himself in duplicate, of the prescribed form and
dimensions, an application in the prescribed form and
a receipt by the huthority for the prescribed fee,
issue to the applicant an omnibus or taxi driver's
licence in’ the prescribed form,

(2) The Commissioner may revoke any licence
issued under subsection (1) on being satisfied that
any person to whom such @ licence has been issued
has been convicted of any of the offences mentioned
in subsection (1)(c),."

61. Whoever drives or attempts to drive or is in

charpge of & vehicle on or in & road when -

(a) he is under the influence of drugs to
such an extent that his efficiency as
& driver is impaircd; or

(b) he has consumcd alcohol in such a
ﬁuantity that the proporticn thereof in
his blood exceeds 100 milligrams of
@lcohol in 100 willilitres of blood shall
be guilty of an offence and liable -

(i) on summary conviction to a fine

‘ not excecding $200 or to imprison=-
ment for a term not exceeding six
months or both;

(ii) on a second or subsequent conviction
‘ to a fine not exceeding $500 or to
imprisonment for a term not ex¢eeding
twelve months or both;

refers to Scction 61, which reads thus:-
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and g person convicted of an offence
against this section shall, unless the
court for specizl reasons thinks fit to
order a longer period of suspension, be
disqualified for a period of twelve months
from |the date of conviction or the expiry
of any sentcnce of imprisonment from
holding or obtaining a driver's licence or
driving any vehicle on .the road,"

Mr. Martin forthe Commissioner argues that the word '"may"
in the phrase "The Commissioner may revoke any licence issued

under subsection (1)!" means "shall”f Llternatively, he argues that

even if there is a discrgtion, its excrcise is an "administrative"

matter, not subject to réview or enguiry by the Courts, and that it
lies outside the scope of the Court's Jurisdiction to issue
certiorari, ‘

Mr. Alberga for ﬁhe applicant arpues that the word "may"
in its natural meaning, %nd in the context of this statute imports
a discretiony and furthoﬁ that in accordance with the common law
principles of statutory %nterpretation as developed over the last

hundred and fifty years,inot only is therc a discretion, hut it must

be exercised ip accordan%e with thce rules of Hnatural justice",

We note the provisions of Section 46 with respect to the
rencwal of drivers licen%os: it implies automatic renewal provided
that there has been no iﬁtervention by the Courts (see Section 49)
or by the Commissioner under Secciion 43(2) supra. Further the
Courts have been given aﬁplc power to suspend or disqualify any
person convicted before #hem of serious driving offences, and are in

1
many cases obliged so to?do, where the sentence is mandatory: see
Sections 45 ~ 61 - 64 - é5(b), 70 = 71 - 78,

The power of theiCommissioner under Section 43%(2) must
therefore be considered in the context of those powers that have been
given to the Courts with%regard to the suspension or inflicting of
disqualifications from dfiving. As regards Taxi or omnibus Drivers!
Licences, the Commissiongr appcars to have been given wider powers
than thosé enjoyed by thé Courts, in that he may revoke EEEEEEEE on

being satisfied that the licensee has been convicted of any of the
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offences mentioned in suﬁsection 1(¢) of Section 43. These include
some of the very offences in which the Courts have also been given
i
powers: see "(v) dangerous driving, whether or not causing death';
and "(1) an offence undef paragraphs (a) or (b) of Section 61."

The Commissioner appears to have in these instances over-
lapping powers with thosq of the Court: he may revoke, though the
Court did not. There is;of course one important difference - the
Court's power to disqualify or suspend a driving licence will stop
the licensee from driviné altogether - Sections 30, 31, 69(1) and

|
70(4) and he must surrenier his licence to the Court. The
Commissioner's power to #evoke a taxl or omnibus driver's licence
is limited to the speciai permission he gave to a licenced driver
to drive for hire or rew%rd, He can only revoke what he granted -
his revocation will stop ‘the licensee driving for hire or reward -
but will not affect his driving othewise, The Court, exercising
its powers, would have b%en obliged to hear the evidence, and to hear
the accused driver's repﬁesentations, but, it is argued, the
Comumissioner, exercisingihis powers under Section 43(2) need do
neither. But over and béyond this the Commissioner '"may'" revoke
licences in a wide categqry of offences where the Courts have no such
powers, and this in our dpinion is the real rationale of the
Commissioner's powers., He is given a power to suspend the licences

!
of those who drive publid passenger vehicles for offences outside of
those in the Traffic Law; where such offences may relate to the
licensee's fitness to drive the public for hire or reward. No
particular period is fixéd during which the Commissioner's revocation
is to last, but the jointieffect of Section 43(1) and Section 43(2):
where the Commissioner re&okes under Section 43(2) may very well be
that the licenseec will noﬁ be ¢ligible for a new licence until five
years has elapsed since the date of conviction so as to comply with

Section 43%(1).

P
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Finally we would§wish in these preliminary remarks to
note the vast span of ofﬁences covered in Section 43(1)(c) eeg. -
"(iii) any offence invol@ing fraud or dishonesty; "(iv) any offence
against the person." Thére is no requirement that any of these
offences should relate iﬁ any way to the licensee's conduct or
ability as a taxi drivery They may be totally disconnected with
them. They may range from punching his brothert's nose in a family
argument to rape or murder. This vast range of offences, coupled
with what we deem to be ﬁhe real purpose of law, i.e. to give to
the Commissioner power té suspend the licences of persons permitted
to drive the public for ﬁire or reward, points irresistably to the

view that this power prima facie is discrcetionary, not automatic,

in operation, and that the Commissioner is to decide in each case

whether to use it or not; primarily for the protection of the public,
Taking therefore a preliminary view of the matter, without

benefit of authority, we:do not sce how (i) the words "may revoke

any licence' can be read as "shall revoke any licence" or (ii) be

read as giving the Commissioner the power, without any sort of hearing

whatever, to do what a Judge could not do, i.c. revoke that

licenscecets taxi or omnibus driver's licence, without ever having heard

any representations from him, or even giving him notice of any
intention so to do. And that without any benefit of appeal. Had the
Legislature intended such a result, or intended that it should be
automatic upon proof ofia conviction, it surely would have used the
word "shall" instead of;the word "maye"

While it is cle@r that a different and higher standard
of behaviour may propcriy be regquired of drivers exercising a
public calling, drivingfpassengers for reward, it would seem prima
facie that there has been conferrced upon the Commissioner of Police
a discretion in the matter, and that he would and should in
exercising it take into consideration a wide area of matters, such
as the seriousness of the offence, the mitigating factors, if any,

the extent to which the offence affected the character or fitness
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of the driver to exercise;his calling, the previcus character and
conduct of the particularfdriver and possibly the effect which
disqualification or revoc%tion may have upon the character and
conduct of other public p@ssengor vehicle drivers. The Commissioner
could not possibly exercise this discretion without hearing some
evidence on the matter and considering any representations that
the licensee might wish tb offer, It has been said that this rule

has a venerable history: "God did not pass sentence upon Adam before

he was called on to make his defence." (See Rex v Cambridce University -

(Dr. Bentley's case) = (1718) 93 E.Re 698 at pe 70 One further
point may be noticed at ﬁhis stage: Scction 43(1) dealing with

initial grant of such licences states no one "shall" drive a taxi

etcetera unless the Commﬂssioner is satisfied, inter alia, that he
is not disqualified by réason of a conviction of the offences in
(¢)s 43(2) dealing with ﬁersons already licensed provides the
Commissioner “may" revokd the licence if satisfied that the licences
has committed one of theischeduled offences,

It seems reasonaﬂle to make a distinction between an existing
licensee and one who has not yet obtained a licence, and to give a
discretion with regard té the latter which has been denied to the
former, |

Mr. Alberga suggésted, corrcctly in our view, that the root
question in this case was to what extent is the Commissioner of
Police bound by the rule$ of natural justice when exercising his
discretion to revoke a t#xi—drivor's licence under Section L43(2). He
submitted that the audi élteram partem rule applied, that there was
a duty to conduct "a hea£ing” and to receive representations from the
person whose licence he éOﬂtemplatos revokinge This meant that the

Commissioner should have;given noticce that he proposed to consider

revocation and stated the charges or grounds for revocation and should

have invited representations from the licensee or given him an

opportunity to answer thbse charges, Admittedly no notice had been

given or representations invited or considered. No charges or grounds

%k
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for revocation were prefeﬂred before revocation, and no opportunity
to answer them was afforded. Alternatively, Mr. Alberga submitted

that even if Section 43(2) conferrcd an administrative rather than

a judicial or gquasi judicﬂal discretion, there was still, on the

modern cases, a'duty to a?t fairly" (i.e. to observe what Garner
terms '‘mini-natural justiée" at page 128). This duty to act

fairly would involve equally an obligation to give notice cof chaprges
or grounds for proposed r¢vocation and to entertain representations
from the licensee, before revocation,

Mr. Martin, for tﬁe Commissioner, argued not only that the
word "may" in the section‘mednt "shall', and that revocation
followed automatically th%refore on conviction, but that even if
there was a "discretion" in the Commissioner as to whether he would
revoke or not, that did n?t necessarily imply a "hearing', or any
right to be heard., He ob%erved that the statute did not suggest
that the Commissioner wasito act "judicially" in exercising this
discretion: there was no Lsuit" before him in which he played the
role of Judge or arbiter.i He suggested that the failure of the
legislature to make any s@ch provisicn carried with it the clear
implication that "naturalijustice" rules were excluded.

Ultimately Mr. Ma%tin re¢lied on three cases which we will

have to examine most carcfully: Nakluda Ali v Jayaratne (1951) A.C. 66

R v Metropolitan Police Commissioner, ex parte Parker (1953) 1 W.L.R.

11503 (1953) 2 all E.R. 717; and Ex parte Fry (1954) 1 W.L.R. 730.

These cases suggest thatia licence may be simply revoked by the
grantor as an "administr%tive mattert, and that "disciplinary
situationsY and their saﬁctions are also "administrative" and that

in neither is there scopé for the issue of certiorari, the Courts

have no jurisdiction to intervene in such matters. He also observed
that the gravamen of the natural justice cases was the need to
formulate and give to thé applicant an opportunity to answer "charges',

In the instant case howeﬁer that had already been done: the applicant

had had her day in Court; had answered the charges and had failed

e
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before the Court. Once ﬂhe Commissioner was satisfied that this

was so, and there had beén a conviction his power to revoke came

into play and was properiy exercised. The applicant had no right

|

to be heard by the Commi%sioner when once she had been convicteda
We are indebaed to both counsel for the pains that

they have taken to refer?us to the works of eminent Text Book

writers, as well as to m%ny if not all of the considerable volume

of cases on this problem{ e were referred to two books by the

late Professor S.A. dGSmﬂth, "Constitutional and Administrative Law"

(now in its 3rd Edition ﬂ977) and "Judiciagl Review of pdministrative

\
Action" (3rd Edition 1973). 1In the former, in dealing with the

rule "audi alteram partem" (2nd Edition p. 578, 3rd Edition p. 564)
Professor deSmith observ@s "The many ramifications of the rule are
indicated by the fact thﬁt this chapter (in the second cited work)
is over eighty pages lon%". We werce also referred to Garner's

"Administrative Law,'" (4th Edition 1974) and have since the argument

had the opportunity of re@ding Paul Jackson's "Natural Justice!

(2nd Rdition 1979), a mo@t useful treatment of a difficult topice
A convenient @oint of departure is to consider the dicta

in the earliest of the cascs cited to us: Cooper v Wandsworth Board

of Works (1863) 14 C.B, NLSQ 1803 143 EB.R, 414,

In this case,}the then equivalent of modern building
laws empowered the local %uthority to alter or demolish houses built
within their area where t%e builder/owner had not first given notice
of his intention to buildL Seven days notice should have been given
before the builder laid o& dug his foundations. No such notice had
been given here, and the ﬁocal authority, without itself giving any
notice of its intention t@ rely on its statutory powers, entered on
the plaintiff's land and &azed his building which had by then
reached the second story.i Plaintiff suing in trespass, argued that
the local authority shoulh not have done this without first giving

i

him the opportunity to be;heard. The local authority for its part

HSY
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argued that they were écting ministerially and not judicially,
and were under no obliéation to give any notice or invite any
such representations oﬂce the plaintiff had broken the law and
regulations, as he appdrently had. The statute was silent and
prescribed no procedure regulating the exercise of the local
authority's demolition;powers under the Act. The Court of Common
Pleas upheld judgment in favour of the plaintiff. ZHrle, C.J.
remarked that:=-

"eees although the words in the statute tgken in their

literal sense, without any qualification at
all, would create a justification for the act
which ﬂho district board has done, the powers
granted by that statute are subject to a
qualification which has becen repeatedly
recognilzed, that no man is to be deprived of
his property without his having an opportunity
of boin@ heard." (Accepting that principle, he
saw no reason to limit it to “judicial
procecdings.) "I take that to be principle of
very wi@e application, and avpplicable to the
present cased" 143 (E,R., p. 417 & 418).

Uilles,J:

"I appriehend that a tribunal which is by law
invested with power to affect the property of
one of Her Majesty's subjects, is bound to give
such subject an opportunity of being heard before
it proceeds: and that that rule is of universal
applica&ion, and founded upon the plainest
principles of justice.! (E.R. 418).

He went on in effect to find that the local
authority werc a tribunal when exercising such
a poOwer. )

Byles, J:

"It seens to me that the board are wrong, whether
they aclted judicially or ministerially. I
conceivik they acted judicially, because they had
to determine the offence, and they had to apportion
the punﬁshment ns well ns the remedy. That being
so, a long coursc of decisions .... establish that,
although there are no positive words in a statute
requiring that the party shall be heard, yet the
justice of the common law will supply the omission
of the legislaturc." (He then examined the position
if the boards action was decemed "ministerial' and
concludbd) "whether the board acted judicially or
ministerially, they have acted against the whole
current! of authoritics, and have omitted to do that
which justice requUircSeeeecse"

(emphasis supplied).

H69
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Keating,J. gave: judgment to like effect.
deSmith, in his Constitutional and Administrative Law,
(2nd Edition 579; 3rd Edition 569) observes of this case:=-

"This decision was followed in a number of cases
of a similar nature. Three points need to be
noted. ¥First, the act or decision in question

was not that of a court of justice, nor would it
normally be characterized as a "judicial act',
Secondly, the duty to act judicially (in
accordance with natural justice) was inferred from
the impact of an act or decision on individual
rights; there was no pre-existing shtutory duty

to follow 'a judiclal type procedure. Thirdly, the
decision mhking body was not determining a
"triangular situation; therc were but two 'parties!
itself and the person affected by its conduct."

In a case then in which the statute was silent, and a

discretion in the broades@ terms had been conferred upon the local

authority to pull down thé plaintiff's house, he not having complied
with the statzte in givi@g them notice of building, it was held that
neverthelessz’?émmon lawiwould supply the omission of the legislature
and require notice and an opportunity to be heard to be given to the
party affected before the statutory discretion was exercised against

him, The Privy Council considered and applied the principles in

Cooper's case recently iﬁ Durayappah v Fernando (1967) 2 A.C., 337;

(1967) 2 A1l E.R. 152 - per Lord Upjohn at 155/1564/B.

Cooper v Wandsworth was not unique. There are any number
of similar cases of judidial intervention in which the Courts
intervened to insist that the audi alteram partem rule should be

observed, ¥e mention a fdw:

Re V Cambridge%University (Dr. Bentley's case) (1718) 93
E.,R. 698. 1In this case %he Court granted mandamus to restore
Dr. Bentley to his acade%ic degree and status in the University, it
being shown that the Uni?ersity had condemned him in his absence and
without notice to attend; Fortescue, J:
"Besides,gthe objection for want of notice can
never be got over, The laws of God and man both

give the party an opportunity to make his defence,
if he has any seee.'

HAD
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Re v Archbishop of Canterbury (1859) 120 E.R. 1014;

1 E. & E. 545. Held that mandamus would lie to the Archbishop to
compel him to hear a curate before revoking his licence, or rather
confirming his Bishop's revocation of the licence. The Archbishop
had purported to confirm the Bishop's action on the basis of having
read the written material placed before him, the Bishop's comments,
and the curatet's requesthor an oral interview., The action had
been taken on the basis of some complaints by female members of the
congregaticn, and the curate had never been shown these letters or
had a chance to answer them. Held that the "hearing' on the written
documents was no "hearing."
Lord Campbell, C.J:

"No doubtfthe Archbishop acted most consciens

tiously and with a sincere desire to promote

the interests of the Church: but «.. He was

bound to heor the appellant, and he has not

heard hime It is one of the first principles

of justice, that no man should be condemned
without héing hcardeeess .

#ithout any communication with him, his judge
decides apoinst him. That was not a hearing.
The appellant should have had an opportunity of
arguing before the Archbishop, that the Bishop's
decLsion was not correct upon the facts...s."

Wightman, J:
"evsaee The mode of hearing was and is, no doubt,
in the discretion of the Archbishop. But here
there has been no hearing.™

Crompton and Hill JJ, to:like effect.

O0f particular interest and significance is a Privy Council

decision, Smith v The Qu%en (1878) L.R. 3 4pp. Cas 614, 4n appeal
from Queensland, Australﬁa. The government was trying to open up
the country, and offering to settlers crown leases (licences) to
occupy the land for a given pericd of time on the expiration of
which they would have th% opportunity to buy it outright. To secure
actual occupation, the leases were forfeitable on the report of the
Commissioner that it wasiunoccupied. In this case the Commissioner
reported that the appellﬁnt was not in occupation, on the basis of

his investigation, refusfing to accept as evidence to the contrary

319
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a statutory declaration #y the appellant that he was in occupation.
The Commissioner did notireveal the evidence produced by his own
investigation, =nd so thé¢ appellant had no opportunity to answer
it., The Privy Council Judgment at p. €23 et seq reads:

"Their Lordships are of opinion that the
inquiry to be made by the Commissioners under
Section 51 subsection 5, is in the nature of
a judicial inquiry.

They do n¢t desire to be understood as laying

it down that the Commissioner, in conducting

such an inquiry, is bound by technical rules
relating to the admission of evidence, or by any
form of procedure, provided the enguiry is
conducted .according to the requirements of
substantial justice, These requirements are well
known to cur law, and have been enunciated in many
cases bearing some resemblance to, though not
identi%sl with, the present seaees!

(The judgment then cited Capel v child (1832)
2 C. & J. 5583 R. v Archbishop of Canterbury
(supra); Cooper v {andsworth (supra) ... and
continued at page 625:)

%It appears to them that the Defendant has not
been heard§in the sense in which "a hearing' has
been used in the cases which have been quoted in
many otheris, and in the sense required by the
elementaryiprinciples of natural justice. The
Commissioner doubtless acted with perfect good
faith, but! apparently without being aware that
he was performing a judicial function, or even

a function of a judicial nature. He has not
stated upon what evidence he formed his opinion,
whether written, or viva voce, whether direct

or hearsaye ssecss (after observing that the
Commissionkr had not told the solicitor of the
Defendant any information as to who were the
witnesses pr what was the general character of
their evidénce, the judgment continuesa...

The Defendant could not answer or explain
testimony ©f which he was kept in ignorance, and
therefore was not heard in his defence in any

proper sense of that term.

It is true he was summoned to answer general
charges of non-residence and abandonment, but a
summons to answer charrses the evidence in support
of which is withheld appears to their Lordships
illusorye.

Their Lordéhips are for thesec reasons of opinion

that the Crown failed to establish that there was
such a heafing in this case as would enable the

Crown to assert that it was proved to the satis=-
faction of ithe Commissioner within the meaning of

the Act, that the Defendant had abandoned his
selection, !or had failed in regard to the performance
of the conditions of residence, and that consequently
the governcor had no jurisdiction to issue the
proclamation of forfeiturce.ess.."
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In a case in wﬁich the Commissioner was to be "satisfied"
that the lease or licenéé should be revoked, thcir Lordships,
though the Act was comploﬁely silent as to how he should be so "satis-
fied," implied into it thgt it should be on the basilis of an;inquiry
which was "judicial" in nature, and which gave the defende’dh oppor=-
tunity to be hcard and to answer whatever evidence had already been
given against him,

Smith's case carries further the point made in the case of
Archbishop of Canterbury, there can not be said to be a "hearing"
unless there has been a meaningful opportunity to answer, and further
that these matters are no& to be decided on a consideration merely
of already acquired written information, and that where the statute
is silent on how the person is to be "satisfied'" and come to his
decision, the law will imply that it must be on the basis of a
"hearing" at which an oppértunity to answer specific charges or
evidence has been given. 1It will also be noted that both by way of
indicating the Court's jurisdiction to intervene and the type of
situaticn in which it wili intervene, the situation is described as
"judicial' or "quasi judi&ial."

This approach, and the width of the circumstances in which
the Courts deemed it propér to intervene is illustrated in another

case of this period: Spackman v Plumstead Board of Works, (1885)

L.R. 10 App. Cas 229. 1In that case the relevant statute had given

to the superintending arcﬁitect of the Metropolitan Board of Works

the power to fix the "buiiding line" to be observed by persons
building, and to fix line beyond which their houses should not extend.
Projections of houses beyénd that line were liable to have the
projecting portions demolished. The Statute was completely silent

on how the line was to beifixed: was it only by consideration of the
line set by the immediateiy adjoining houses, or should it be by con=
sdderims the general 1iné set by most houses on the street? In the

House of Lords, Earl Selbgurne L,Ch. at page 240 answered:

WS
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"o doubt, in the absence of special provisions
as to how the person who is to decide is to
proceed, the law will imply no more than that
the substafitial requirement of justice shall not
be violated. He is not a judge in the proper
sense of the word; but he must give the parties
an opportunity of being heard before him and
stating their case and their view. He must give
notice when he will proceed with the matter, and
he must act honesgtly and impartially and not under
the dictation of some other person or persons to
whom the guthority is not given by laWeeeess"

(emphasis supplied).
Finally, in dealing with this section of the history of
the Courts' intcervention it is appropriate to refer to two cases

before the House of Lordq:

Board of RBducation v Rice (1911) A.C. 179; (1911 = 13)
A1l K. Rep. 36; where at page 38 Lord Lorcburn, L.Che said:

"Comparatively rccent statutes have extended,

if they have not originated, the practice of

imposing upon departments or officers of State

the duty of deciding or determining questions

of various kinds. In the prescent instance, as

in many others, whnt comes up for determination

is a matter to be settled by discretion, involving

no lawe ft will, I suppose usually be of an
administrative kindj but sometimes it will involve
matter of ‘law as well ns matter of fact,

or even d¢pend upon matter of iaw alone. In such
cases the Board of Fducation will have to ascertain
the law and also to ascertain the facts. I need

not add that in doing either they must act in good faith
and ligten fairly to both sides, for that is a duty
lying upon cveryone who decideg anything, But I do
not think that they are bound to treat such a question
as though'it were a trizl. They have no power to
administe? an oath, and necd not examime witnesses.
They can ¢btain information in any way that they think
best, always giving a fair opportunity to those who
are parties to the controversy of correcting or
contradicting any relevant statement prejudicial to
their vicWeseo.s"

(emphasis supplied)

In Local Goverﬁment Board v Arlidge (1915) A.C. 120,

Viscount Haldane, L.Ch. @b page 152 observoed:-
"My Lords) when the duty of deciding an appeal is
imposcd, those whose duty it is to decide it must
act judicially. They must deal with the guestion
referred to them without bias, and they must give
to each of the parties the opportunity of adequately
presenting the case made., The decision must be come
to 1n thel spirit and with the sense of responsibility
of a triblnal whose duty it is to mete out justice.
But it does not follow that the procedure of every such
tribunal must be the Same ececeesoo!

(emphasis supplied).
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The Lord Chanceilor went on to observe that many bodies
have been entrusted by Pafliament with the duty of hearing appeals
in matters which really p@rtain to administration rather than to the
exercise of the judicial kunctions of an ordinary Court, and that
such bodies were administ%ative rather than "judicial" in the
ordinary sensc,. Nevertheiess in deciding such matters those hodies

were subject to the audi plteram partem rule as set out in Board

of Emducation v Rice (anteD,

Lord Parmoor, ih Arlidge's case at page 140 said:

"The power| of obtaining a writ of certiorari is

not limited to judicial acts or orders in a

strict sense, that is to say, acts or orders of

a Court ofl law sitting in a judicial capacity.

It extends to the acts and orders of a competent
authority which has power to impose a liability

or to givel a decigion which determines rights of
sroperty of the affected parties. Where, however,
the question of the propriety of procedure is
raised in b hearing before some tribunal other than
a Court of law, there is no obligation to adopt the
regular forms of legal procedure. It is sufficient
that the clase has been heard in a judicia’l spirit
and in accordance with the principles of substantial
justiceescfes.s.

He went on to dindicate that the principles of "substantial

justice'" were the audi alteram partem and freedom from bias rules

indicated in Spackman v Elumstead Board of Works (ante) and Board

of Education v Rice (anté).
|

There had of cdurse been cases in which it had been held

that certiorari or mandamus would not lie: for example Julius v Bishop

of oxford (1880) 5 App. Jas 214 where the House of Lords refused the

issue of mandamus to comﬁel the Bishop of Oxford to set up a
commission to inquire inﬁo the alleged ecceliastical offences of a
priest in his diocesc; tﬁe Bishop had a discretion as to whether

|
to dnitiate such process{ There were also cases in which it was held

that there had been a sufficient hearing and the rules satisfied:

Osgood v Nelson (1872) L.R. 5 H.L. 636. The Courts had also indicated
that their role was a su%ervisory and not appellate one. They were
concerned with whether "substantial justice" had been done, rather

than the actual merits oﬁ the decision made: Walsall Overseers v

TN
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London & North llestern Railway (1878) 4 App Cas 303 Sharp v Wakefield
1
(1891) A.C, 173, (referreﬂ to again below).
It was easier to see that the audi alteram partem rule
applied in a case where t%ere were more than one party, or a contest
of some sort, beforethe déciding body which had to decide between

their respective merits. ;But there were not lacking cases where

the decision involved onefparty only, or perhaps a situation in which

the deciding body was itsélf involved in the issue, as in Cooper v

wandsworth Board of Worksi(ante); Smith v The Queen (ante) or

Sharp v Uankefield (ante) br the matter was of a disciplinary nature

as in R v Archbishop of Canterbury (ante). One of the situations
frequently arising which involved only a protesting party and the
body that decided the issue were the cases in which bias on the part

of the deciding body was blleged, as for example in R v Sunderland

gustiggi (1%01) 2 K.B. 357, and Leeson v General Medical Council

(1889) 43 cho D. 366 (me@ical disciplinary tribunal in which it was

contended that the ”pros@cutors” gat with the Judges, and Fry L.J.
(diss) would have allowei certiorari).

It is alsc cle%r that when the Courts were minded to
intervene because of bre%ch of the audi alteram partem rule on the
part of the "decidert orjdeciding body whose judgment was challenged,
they tended to describ% the situation as one in which the deciding
body was c¢xercilsing a ”j&dicial” discretion, or one that should be
exercised judicially. N% test of what was "judicial” was ever worked
out, and the cases proce#ded from situation to situation, not unlike
the development of the law with regard to negligence in its early
stages. It would be fai% to say that the deciding factor appeared to
be public policy, a feeling that because of the impact of the situation
upon the person claimingfrelief the deciding body should have given

. \ - ) | . . . .
him a "hearing', though what was involved in a "hearing" varied from

‘gituation to situation. | Clearly there were (and are) situations where

the decidin~ body had the power to make decisions whether or not those

affected by the decision were heard: Parliament is one obvious example,

otk
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Furthgr it was clear that by appropriste wording in a statute
Parliament could give ajsimilar unfetterced discretion to some body
of its choices. However Lo achieve this it had to be made very
clear that Parliament ha@ in fact excluded all possible review by
the Court, and that the ﬁrimafbcie rule was that such review should

berinterpolated" into thé legislation if this were at all possible,

See for example R v Tribunal of /ppeal under the Housing Act (1920)
. ol
3 K.B. 334 where the Courts, though willing to allow great latitude

to such deciding bodies és to the manner in which they conducted

their affairs, issued ceftiorari where the deciding body had
empowered itself to deci%e appeals summarily on the written papers
alone, and in a manner wﬁich in effect meant that the party affected
never got the chance to feply to the Local juthority which had decided
that he should not be allowed to builld a cilnema as this might use up

materials said to be needed to build dwelling houses locally.
"There must be a hearing, although not necessarily
an oral one. I cannot conceive that where the
Legislatute hns given a right of appeal against an
order affecting the property of one of the King's
subjects a merc consideration of the written state-
ment of his grounds of appeal together with the
reply in writing of the respondent can without more
be regarded as sufficient to counstitute a hearing..."”

Per Lord Reading C.J. at page 340, and see page
341-2,

Tt was againstéthis background that Atkin L.J. (as he then

was) in R v BElectricity éommissioners (1924) 1 K.B. 171 at page
205 stated:-

"But the operation of the writs (prohibition and
certiorari) has been extended to control the
procecdinés of bodies which do not claim to bve,

and would!not be recognized as, Courts of Justice.
Wherever any body of persons having legel
authority to determine questions affecting rights
of subjects, and having the duty to act judicially,
act in ex#ess of their legal authority, they are
subject to the controlling jurisdiction of the
King's Bench Division exercised in these writs.,.."

2 A%
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Atkin I,,J. did‘not suggest any test as to when it could be
said that such a body‘h&d a duty to act judicially: instead he was
content to give a number lof examples of where certiorari lay,
including, interestinglyfenough, "justices acting under the
Licensing Act.Y Unfortuﬁately in subsequent cases the "duty to
act judicizlly" has been .scized upon as a test, and seen as importing
a three-cornered situation, in which there exists a deciding body and

at least two other parties, whereas in truth it was originally only

a result, or the label ap@lied when the Courts had decided that
there ought to be intervention. This haos had the unintended result
for sometime of inhibitinlg intervention where before it used to be
readily obtainable.

"Licensing" situations for example are frequently "three-
cornered®” in the sense thét therce nay be nany applicants competing
inter se for a limited number of licences. But they are just as often
likely to be cases in which a single applicant is applying, as in Rv

Housing Appeal Tribunal (ante). It is clear that certiorari, in

appropriate cases, may apbly to this situation, though it isnot a
three~cornered one,

"pisciplinary situations"™ also do not involve a three-
cornered gituation: they qually involve the defendant, and the
disciplinary body alone (?hough sometimes there may be an accuser who

may or may not be a partyj, yet it is clear that certiorari may issue

in appropriate cascs: Daemar v Hall (1978) 2 N.%.L.R. 59%; R v Hull

Prison Board of Visitors ¢1979) 0.B, 425,

Turther, the "d@ty to act judiciazlly® applies not only to
civil law, where there will be contesting parties and a "Judge',
but equally to criminal cdses, where there is a defendant and a
prosecutor who representszthe community as much as the Judge does;
and there may be casecs iniwhich there is no prosecutor at all, and
the "decider', representiﬁg the conmunity, has the duty of not only
deciding, but sometimes of being the initiator as well of the

proceecdings, as happens when the local Council or Board of Health is

)—\9%
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deciding whether or not a?building should be condemned as unfit for
habitation, The situatibn also arises when a licensing authority
has the duty of deciding @hether a licence that it has issued ought
to be revoked or suspendedg It is clear that a duty to act
"judicially'™ is as applicbble here as when it was engaged in granting
the licence. |

It is of course?clear that if the situation involves only
a preliminary stage, or i% one in which the body whose decision is
attacked is only giving agvice to some other body, and is not

deciding anything itself, certiorari will not issue: R v Legislative
|

Committee of the Church Assembly (1928) 1 K,B, 411; Wiseman v
\ )

Borneman (1971) 4.C. 297,

Lord Reid in Ridge v Baldwin (1964) a.c. 40, at pages 74 to

76 discusses Lord fitkin's dictum in R v Electricity Commissioners
(ante) and shows lhow it has been misunderstood in subsequent cases,

and he concludes that the "duty to act judicially" is one which the

Courts infer from tlic nature of the power, (sce page 76). He
ohserved:

"There is not a word in Atkin, L.J.'s judgment

to suggest disapproval of the earlier line of
authority which I have citeds On the contrary
he goes further than those authorities. I have
already stéted my view that it is more difficult
for the Coﬁrts to control an exercise of power on
a large scale where the treatment meted out to a
particular|individusl is only one of many matters
to be considered., This was a case of that kind,
and, if Akin, L.J. was prepared to infer a
judicial element from the nature of the power in
this case, he could hardly disspprove such an
inference when the power rolates solely te the
treatment of a particular individuale...”

On the otherhand, where the Courts have decided that

|
certiorari ought not to igsue, because it is not warranted by the

situation, the Courts havé termed the decision "administrative," which,
with respect, is as much a label attachcd to the result, as is the
label "judiciAAl." Tor exémplos of cases in which the Courts have

i
termed the exercise of a discretion as "administrative" and have

refused to intervene, seceq Agsociated Provincial Picture Houses Ltd.

N
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v Wednesbury Corporation (1948) 1 X.B, éé}; Franklyn v Minister of

Town and Country Planningi(1948) 4.C. 87 (the Stevenage satellite

town case) and sec also the cases concerning the admission of aliens
to the United Kingdom.
Professor deSmith in his "Judiciel review of Administrative

Action' (3rd REdition 1973 Chap. 4) traces the history and development

of the audi alteram parte@ rule and its cxtension to a number of
situations too numerous to mention. Of some interest in connection
with our instant case is fhe application of the rules of natural
justice to a number of "Lﬁcensing” cagses: see for example: Sharp v
Vakefield (1391) A.C. 173 where the licensce disappointed in his
application for renewal failed, the House of Lords holding that the

licensing justices possesped the same wide discretion over renewals

that they did over originbl grants of spirit licenses, but Halsbury
L.Che at page 179 at leagt observed that the power to licence should
be exercised "according to the rules of recason and Justice, not
according to private opinion, according to law, and not humour. It
is to be, not arbitrary, yague, and fanciful, but legal and regular."

Again R v L.C.CL ey parte Akkersdyke et al (1892) 1 @.B, 190
1

where the applicant disappointed in his application for renewal of his
entertainment licence suc@eeded in his gpplication for a re-hearing,
on the grounds of bias, and the arpument that what was being exercised
was an administrative disbretion was brushed away and it was held that
the 1,.C.C, were exercilsing ~ "judicial" discretion, i.e., were subject

to the rules of "natural :justice' (following dicta in Sharp v Wakefield

supra). See too R v Voodhouse Licensing Justices, (1906) 2 K.B, 501

(certiorari lies to licensing justices); R v Brighton Corporation,

ex parte Tilling (1916) 114 L,T. 800; 85 L.J. K.B. 1552 (certiorari
lies to road licensing adthorities considering the grant of stage
carriage licences: ”Persqns who are called upon to exercise the
functions of granting liQGnces for carriages and omnibuses are, to

a great extent, exercisiﬁg judicial functions, and although they are

not bound by the strict ﬁules of evidence and progedure which must

be observed in a court of law, they are nevertheless bound to act

500
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judicially. It is their duty to hear and determine according to law,
and they must bring to that task an open and unbiased mind...."
per Sankey, J. He went onfto cbserve " ..., it is the duty of this
court to see that the methods which they have adopted and acted upon
are correct, and not to criticise the conclusions at which they have

arrived.") See too R v Electricity Commissioners, ex parte London

Electricity (1924) 1 K.B. ﬁ71 (Licensing of electricity companies,

and the famous dictum of Lérd Atkin)s and Associated Provincial Picture

Houses Ltd, v Wednesbury Cérporation (1948) 1 K.B., 2233 (1947) 2 All
£.R, 680 (C.AL) (Licensing%of cinemas under the Sunday Entertainments
Act: and the extent to whiéh the local authority could legitimately
attach conditions to liccnées granted, followed in Padfield v

Minister of fgriculture, Fisheries and Food (1968) a.C. 997; (1968)

1 A1l E.R, 680),

Between 1951 and?1954 there occurred the three cases on
which Martin for the Commi&sioner of Police relied and in which the
Courts decided not to intervene. Mr, Martin argued (1) that the
Commissioner'!s discretion is purely "administrative® and is not a
Wiudicial® one, aﬁf that tﬂis Court should follow the three cases on
which he relieg;glght not ﬁherefore to intervene. He points out
(2) that the jurisdiction to "revoke" arises on the licensce being
convicted of ¢ne of the 8pécificd offences, and argues that once this

is shown, revocation by the Commisciorer automatically follows. The

fact of conviction, he submits, is not challengeable before the
Commissioners and (3) that the cleor intent of the Legislature was
to exclude the common law rules developed in cases such as Cooper v

Wandsworth Board of Works (supra).

The first of this tric of cases is Nakkuda Aldi v M,F. daz,

Jayaratne (1951) A.C, 66: q decision of the Privy Council in an appeal
from Ceylon,

Under the powers%conforred by the Defence Regulations made
during the last war, the tﬁen Government of Ceylon had introduced

a scheme under which dealings in regulated or controlled textiles

<o\
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were restricted to personsg holding textile licences granted by the
Controller of Textiles (the respondent). The appellant had obtained
such a licence, and enjoyé¢d it for some four years. The relevant

regulations contained a régulation to the effect:-

"fhere the Controller has reasonable grounds
to believe that any dealer is unfit to be
allowed to:continue as a dealer, the Controller
may cancel.the textile licence or textile
licences igsucd to that dealer. !

In exercise of this power the Controller cancelled the

appellant's licence. The;effect of this was to put him out of
business. It appears thaf the Controller took this action because
of the discovery of what in cffect was a massive falsification of
accounts with respect to textile coupons in the appellant's accounts
with the Textile Coupon B#nk operated by the Controller's staff. The
Controller had called for the appellant's explanations but had not
accepted them, as he did ﬁot belicve them. So far as one can judge,
the falsification must haﬁe occurrcd cither in the returns as
prepared by the appellant's staff, or in the returns after they were
lodged by the Controller's staff, and if the latter most likely

with the connivance of the appellant's staff, and in either event
weould have been to the suﬁstantial benefit of the appellant if they
went undctected,

On the cancellation of his licence the appellant took out
certiorari procecdings agihinst the Controller, in which he argued
that the revocation order should be set aside as he had not had a
hearing. In point of fact he had had notice of the proposed revoca-
tion, and opportunities had been given to him to explain the
falsification of the retdrns: his explanations pointed to the guilt
of the receiving or GOVeﬂnment staff, not his own, but failed to
allege any convincing reason for that, if he and his own staff were
not implicated. His complaint as to "natural justice" seems to have

been based on the failure of the Controller to give him and his legal

advisers an opportunity to cross examine the Government staff, and he
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also alleged that he did not know what they had told the Controller
about these falsifications, and so he suggested he had been hampered
in his ability to reply énd satisfactorily explain them.

Apart from the "natural justice!" complaint the other point

argued related to Liversidge v Anderson (1942) A.C. 206, as to

whether the Controller had to show that he had been reasonably
satisfied, i.e. prove thdt reasonable grounds did in fact ecxist.

In response thd Controller through his counsel argued that
this was an "administrative!" discretion, and that he was not amenable
to certiorari; in any event he argued that he did honestly believe
the aprellant was ”unfitﬂ to be allowed to hold a licence, and that
was sufficient furtherhe added that he did so on reasonable grounds.
Finally he pointed out tﬁat in fact there had becn an inquiry and
the appellant had been tdld of the charges, and had a chance to make
representations (though not to cross-examine the staff of the Textile
Coupon Bank),

It would appear that there were from the point of "natural
justice" three complicating factors: (1) their Lordships were
concerned to place the décision within Lord Atkin's dissenting

judgment in Liversidge v Anderson, and to find that not only was

there honest bhelief, butithat it was reasonably held, and they so
found; (2) therc was a pﬁoblem as to the extent to which Roman Dutch
Law principles could be équatod with those of the common law as
regards the issue of corﬁioruri, and their Lordships found them
sufficiently similar to allow them to apply the common law principles
of the prerogative writs; (3) in doing so however they were faced with
the application of thesc principles in the context of "war time"
and the Defence Regulntiéns. It was in the context of these

the

complicating factors, that relying on l’dictum of Lord Atkin in

R v Blectricity Commissioners (supra) their Lordships decided that

though the Controller wa$ requircd to act reasonably, he was not

required to act ”Jgﬂiciallz”. They said, per Lord Radcliffe, at

page 78:
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"In truth, when he (the Controller) cancels

a licence ‘he is not determining a question:

he is taking executive action to withdraw

a privilege because he believes, and has
reasonablé grounds to believe, that the holder
is unfit to retain it."

Accordingly their Lordships in this case held that

certiorari would not lie{ They went on to add, however, that on

the facts ecven 1f it had been held to lie there had been a sufficient
hearing. The appellant hHad in fact had, with his counsel, an
interview with the Contrdller at which submissions had been made,
there had been an inquirj into the discrepancies etcetera, and they
concluded "It is impossiﬁle to gsee in this any departure from natural
justicesaes.s nor did the procedure adopted fail to give the appellant
the essentials that justice would require. .... The appellant was
informed in Pprecise termé what it was he was suspected of: and he

was given a proper opportunity of dissipating the suspicion and having
such representations as might aid him put forward by counsel on his
behalfeseo"

The dictum that a licence is a privilege, and that in
withdrawing it there is ﬁo duty to apply the principles of audi
alteram partem or natural justice has, with respect, not only not
been well received, but has invited crifticism from several quarters.
See for example DM, Gor&on (1954) 70 1,,QsR. at page 206 et seq.

(part of an article criticising ex parte Parker, the second case on

which Mr, Martin relies,;see post).

It is pointcd out that the dictum was in a sense obiter,
because there had in fact been a hearing. TFurther that none of the
"licensing" cases were cited in argument or judgment, though they
have clearly established; that the "licensing situation" does require
the licensor to act "judicially" and is normally susceptable to
certiorari. |

Other and even:earlier criticism of Nakkuda's case is to be
found in G951, 67 L.Q.R. p« 103: "The twilipht of natural justice™

by Professor H,W.R. Wade who contrasts the earlier Pprivy Council

S



decisicn in §Eith v_R (1878) 3 Lpp. Cas 624 (cancellation of a

Crown Lease) in which th& Privy Council had held that certiorari

did lie in very similar ¢ircumstances. This case though not binding

on the Privy Council, which is not bound by its own previous decisions,
is also a Privy Council &ecision and 1s not reconcilable with the
dictum in Nakkuda's case} See also Professor iade'!s remarfs in

(1962) 78 L.Q.,R. 188 at pages198, 199n, and his book "Administrative

Law" at p. 198-199, deSmith in his "Judicial review of Administrative

action" (ope. cits) at pages 149-150 discusses Nakkuda fli's case as
falling within a periocd when there was a temporary deviation in the

development of the audi é&lteram partem rule and suggested that since

the remarks made by Lord Reid in Ridge v Baldwin (1964) A.c. 40 at

page 77 et seqs. that case has now little weight, at least upon this
point.

The second case on which Mr. Martin relies is the decision

of the Divisional Court in R v Metropolitan Police Commissioner

ex parte Parker (1953) 1§W.L.R. 11505 (1953) 2 All E.R. 717.

In this case tﬁe Police Commissioner became satisfied
that by reason of circum%tances coming to his notice, the applicant,
a licensed cab driver, w?s not a fit person tec hold such a licence,
and apparently he determgned to revecke it, but accepted a proposal
by the Assistant Commissioner that the licensee should be brought
before a departmental li%ensing committee and confronted with the
two policemen who had mahe complaints about him. This with a view
to seeing if anything em%rgod that might lead him to reconsider the
decision, This was doneL The policemen read statements made by EEEE_
to the effect that the licensee had becn allowing his taxi cab to be
used by prostitutes to ehtertain their clientele., The licensce
admitted having been par%ed at .the placce where he was observed, at
the relevant time, but @aid he was there waiting for a person who had
cngaged him. He deniedithat prostitutes had uscd his cab, and asked
for permission to call ﬂhe fare for whom he had been waiting. This

was refused., It does not appear that he cross-examined the constablesy
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but it is not shown whethér he askad to or not, and he was not
legally represented. The committee held that nothing that had
transpirced warranted the éommissioner in reconsidering his decision,
and the Assistant Commissioner informed the licensee that his cab

licence was revoked., The cab driver applied for certiorari to bring

in and quash the revocatibn of the licence, on the ground that there
had been a denial of justice in the refusal to allow him to call his
witnegss.

The Divisional Court refused the application for certiorari.
It is not altogether clc%r what were the exact terms of the relevant
statutes or regulations.; Lord Goddard's judgment sets out the

provisions relating to the grant of such licences: it appears that

some of them provided that no graent should be made to a person

under 21, and that the Cbmmissioner might in his discretion refuse

to grant a licence to a person who had been convicted of a felony,

misdemeanour, or of cruelty to animals, °or who had had his licence

revoked or suspended. As to the revocation of the cab driver's

licence, the relevant section rcads:

MA cab-dniver's licence shall be liable to
revocation or suspension by the Commissioner
of Policg, if h¢ is satisfied, by reason of
any circumstances arising or coming to his
knowledgé¢ after the licence was granted, that
the licensee is not a fit person to hold such
a licencé.m

It appcars thét, mirabile dictu, counscl for the applicant

conceded (very properly éays Lord Coddard) that if the Commissicner

had simply said "I withdraw your licence" he would not have been
able to arsue that the Commissioner was bound to hold an inguiry or

hear evidence or anything elsc."

"The woﬁding of the paragraph secms to me to

make it iclear that it is not intended that there
should be anything in the nature of a judicial
inquiry; or that the Commissioner should be put

in the position of a judpge or quasi judge. The
Commissioner can withdraw the licence or suspend
it by ré¢ason of any circumstances which come to
his knowledge. In other words he can act on hear-
say if he 1ikeSseeeess

Sok
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M,oes it 15 impossible to say that the

Commissioner - in fact it is aot said -~ if he

acted aloye was in a judlcial or quasi-judicial
position.! He was exercising what I may call a
disciplingry authority, and where a person,

whether h¢ 1s a military officer, a police officer,
or any other person whose duty it is to act in
natters of discipline, is exercising disciplinary
powers, it is most undesirable, in my opinion,

that he should be fettered by threats of orders of
certiorari and so forth ....." per Lord Goddard, C.dJ.
(at p. 7204721 emphasis supplied).

Parkery Je on@orsed Lord Goddard's opinion, ﬁhough
Donovan, J. was less cntﬁusiastic and prepared to concede that there
might be situations in wﬂich such an inguiry might be regarded as
Mjudicialn,

Though Nakkuda Ali's case was not cited, a remark made
by Lord Goddard echoes iﬁ, He said, en passant:

"esoe the very fact that a licence is granted

to a pers@n would seem to imply that the person
granting ﬁhe licence can also revoke it. A
licence is nothing but a permission, and, if a
man is given permission to do something, it is
natural that the person who gives the permission
will be able to withdraw the permission. 4is a
rule, where a licence is granted, the licensor
does not have to state why he withdraws his
permissiolle seesa!

With respect, &hough Lord Goddard was at some pains to
|

explain the differences between mandamus and certiorari, this view

of this licencc does not seem consistent with Ex parte Holloway (1911)

2 K.B. 1131 which showed entitlement to such licences save for cause.

The third ‘case relicd on by Mr, Martin was Ex parte Fry: (1954)

2 All E,R, 118 (Divisionagl Court); (1954) 1 Ww.L,R, 730 (C.A.)e 1In
this case a fireman was %rdered to clean the uniform of a genior
officer in his force. H¢ refused to do so and was put on a charge

for disobedience. The chief officer of his brigade heard the charge
and found him guilty and;punished him, He tock out certiorari to

set aside the finding an& punishment, claiming that he had not had

a fair trial: his brotheﬁ officer who appeared for him had pointed

out that the National Fire Service Instructions prohibited firemen
being employed as personal servants of officers and precluded officers

: a
from having uniforms lookcd aftcr by fircmen except as/purely private



arrangement, but had been summarily silenced by the Chief Officer
interrupting and telling him the order was lawful.
Before the Dividional Court Lord Goddard repeated his

remarks in Parkerts case cited above, with respect to persons

exer cising disciplinary auythority and the undesirability of fettering
their discretion with thrgats of orders of certiorari; such persons
werc not acting either "judicially or quasi-judicially" any more than

a school master exercising disciplinary powers cver his pupils. He

once more referred to Lord Atkins's dictum in R v Electricity

Commissioners, cited carlier, and concluded by saying that the

Courts ought not to interferc

"with the discipline of police forces, fire
brigades, or similar bodies which in their
nature, ar¢ disciplined services, where the
Chief Officer ig simply acting as an officer in
the matter! of discipline. 1In such cases this
Court ought nos,in my opinion, to exercise
contrecl by means of an order .. certiorari ...
(At page 7%2).

"

Hallett, J., supported these remarks and -

Ythe digtinction Lord Goddard, C.J. has drawn
in the present casc, as he did in Parker's case
betwecn a{purelvxrdi53iplinary proceeding which
is not the proper stbjcct oi revicw by this
court and a judicial proceoding which is."

(Lt pape 732: emphasis supplied).

In the Court of fppeal Singleton, L.J, giving the judgment
f the Court expressed the view that The applicant has been guilty

of extraordinarily fooligh conduct: he shcoculd have obeyed the order
and challenged its validity afterwards, instead of disobeying it and
asking for trouble. He &bservod that certiorari as a remedy was
discretionary, and having rcferrcd to Lord Goddard's remarks in

Parker's case and the ingtant one, he expressly rested the

confirmation of Fry's CQEE on the ground of the discretionary nature
of the remedy: the applicant should have carried out the order and
challenged it after instead of disobeying it and "meking difficulties
for himsclf and for the whole of the servicel,

Parker's case appears to have rested on two grounds, both

of which involved the finding that the "decider" was not exercising

a "judicial" discretion, but an adminigtrative one, and so was not

#
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vulnerable to certiorari: the two prounds being (a) the
fact that what was revoked was a licence, and (b) that the
procecdings were "disciplinary" in nature, With respect to ground (b)

it does not appear that a taxi driver being disciplined in this way

by the Commissioner is undergoeing an cxperience that differs in quality
from o similar experience before a Traffic Court for a traffic
offence for which disqualification or suspension of his licence may
be ordered, The effect iof both orders would be the same, save that
a Judge would fix a time limit for the disqualification and would
decide the matter after a review of the evidence on both sides.

The entirety of the administration of the criminal law
nay be said to be ”discﬁplinary" in nature, yet this does not
import that it is "not judicial" but "administrative", Is there any
reason why the Police Commissioncr's review of a licensee's misconduct
which misht lead to forfeiture cof his licence should differ from that
of the Traffic Court Judge?

While it may be thot scrvices such as the army, navy,
police and fire servicu$ may be Ydisciplinced forces" and that the

ordinary administration of service discipline may be a matter with

which a civil Court would not lightly interfere, it is not impossible

to forsee that occasions for such interfercnce may arise, and as to

Parker's case it scems, with respect, that there is no reason why a

taxi cab driver should be treated as a member of a "disciplined force",
Both Parkor's;case and Fry's case, decided within months

of each other, seem to have at once attracted adverse criticism: see

"The cab Driver's case' (1954) 70 1L,0.R, 203=13 by D.M. Gordon

(attacking both Parker's case and that of Nakkuda Ali as inconsistent

with the whole trend of previocus cases); "Discipline and Fireman Fry"

(1954) 17 M.L.R. 375=9 by 8,4, deSmith (attacking Parker's case and

that of Fry)e.
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Both cases have been the subject of critigcism in academic
text boocks: sec Judicial‘review of Administrative action by
S.AE deSmith, 3rd Bdition (1973) pages 150 and 151 and Wade's
Administrative Law,3rl Bdition (1971) at page 200.
Of more significance has been the criticism of Lord Goddard's
dicta in a series of Engﬂish Court of iAppeal decisions: See for

example Merricks v Nott—EOWGr (1965) 1 ¢.B, 57 per Lord Denning, M.R.

during the argument in the Court of Appeal at page 61 (disapproving

Parker's case); Ridge v DBaldwin (1964) A,C, 40, Lord Reid at pages 77-79

(dealing with Nakkuda Alits case); Lord Denning, M.R. in R v Gaming

Board, ex parte Denaim (1970) 2 Q.B., 417 <« at 430:

"At another time it was said that the

principles (of natural justice) do not apply to
the grantior revocation of licuncese That too

is wron$. Rege. v Metropclitan Police Commissioner,
ex parte Parker and Nakkuda L11 V Jayarathne are
no longer authority for any such proposition. See
what Lord Reid and Lord Hodson said about them in
Ridge v Beldwina..."

Lord Denning, M.R., in Buckocke v Greater London Council

(1971) Ch. 655 at page 669:

"The judge devoted a considerable part of his
judgment to Ix parte Fry, hut that case was not
canvassed; before us. It does not warrant the
propositipn that the rules of natural justice do
not apply, te disciplinary bodics. They must act
fairly just the same as any one else: and are Jjust
as subject to control by the €ourts. If the fire-
men's disciplinary tribunal were to hold an order
to be a lawful order, when it was not, I am sure
that the courts could interfere; or, if it
procecded: contrary to the rules of natural justice
in a matter of serious import, so also the courts
could interfereevecs"

In R v Board of Visitors, Hull Prison, ex parte S%. Germain

et al already mentioned (a case decided since our own Cayman case)

Lord Goddardts dicta in Re Parker and IEx parte Fry were both expressly

rejected by the Court of. Appcal.

Megaw, L.J. dealt with them - sce (1979) Q.B. 425 at pages

L6, 447 et seqe, remarking of e¢x parte Parker:

2\0
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"In my vigw, it would be unsafe to treat

that decipion as still being good law, having
regard to, what was said in the speeches in
Ridge v Baldwin and the observations of Lord
Denning MR, in a judc ment concurred in by
Lore Uilbbrforce and rhillimore I ,J. in

R v _Gaming Boord parte Benaim,

So far as|ex par Ty 1t Se I 5 concerned,
its authority, in relation to the question of
jurisdiction, is at any rate rendered doubtful
by the observations of Lord Denning M.R.
ohiter di¢ta, in Buckoke v Greatcr London
Council..}.......”

And see Shaw, L.J. at pages 457-8 and Waller, L,J. at page 462,

That the problém of judicial review of maintaining discipline
in institutions such as %he prisons will continue to present problems
is clear from the reservations made in the Hull Prison case with
respect to the position éf the Governor of the Prison exercising his

authority in respect of minor infractions. See too in other Common-

wealth jurisdictions cases such as Daemar v Hall (1978) 2 N.Z.L.R.

594 (Mc Mullin, J. criti&ising e¢x parte Parker and ex parte Iry at

pages 600-601 et seqe. - and holding certiorari would lie); R v Head

of Beaver Creck Correctipnal Camp (1968) 2 D,L,R. (3d). 545; but

contrast the long series of cases Martincau v Matsqui Institution

Inmate Disciplinary Boar@ (1976) 2 Fed. Court Rep. 198; (1977) 74

D.L.R, (3d) 13 (1978) 1 Fed. Court Rep. 3123 (1978) 2 Fed. Court Rep.
647,

Be that as it may, it is clear that in Tngland Ex parte

Parker and Ex parte Fry —are no longer considered good law and that the

Privy Council case of N?kkuda Ali so far as it concerns certiorari

not lying for the revocapion of Licences is no longer considered an
acceptable authority of general application: at best it can be regarded
as a decision given on a war time statute or defence regulations.

in
Thus/Ridge v Baldwin (1964) 4,0, at pages 78-79 Lord Reid

said:

"No case o¢lder than 1911 was cited in Nakkuda's
case on this question, and this question was only
one of several difficult questions which were
argued zand decideds 80 I am forced to the conclu-
sion that!this part of the judgment in Nakkuda's
case was given under a serious misapprehension of
the effect of the older authorities and therefore
cannot be regarded as authoritative."
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Should the Court of Appepl of the Cayman Islands follow these three

cases? DBefore giving a final answer to this question it seeums
necessary te consider three more aspects of this matter:

The basic probiem is whether or not the audi alteram rule
ought to be imported inté Section 43(2) of the C.I., Traffic Law.
The attempt of Atkin, L.J. in the Electricity Authority case to find
a general formula has nof succeeded, though it has pgiven some guide-
lines, but to ask whethef the "decider" has "the duty to act
"judiciaglly" is really o&ly to pose the basic problem again, and not
to solve it, |

What the common law has done in this situation, as it did
in the development of negligcnce as an indcpendent tort, EE to
decide that the duty to act judicially applied in a number of
situations, and these have grown or been cxpanded from time to time,
though here and there li@its have becen set in that Courts have on
occasion ruled out some %ituation and said that in this situation
no duty to "act judicially" ariscs.

In Ridpge v Bal@win their Lordships and particularly

Lord Reid made no attempt to categorize all the situations in which
the duty to act judicially would be implied, They decided that it
applied in that case, a case of deprivation of office, and they

noted a number of other dccasions or situations in which the duty
appliéd, as for example deprivation of preoperty rights and privileges,
deprivation of membershig of a professicnal or social body; they also
noted some situntions in which it did not apply, as for example
dismissal of a servant, deprivation of an office held at pleasure,

war time legislation (orisome aspects of dit). It is clear that both
before and after, cases df deprivation of licences or privileges fell

parten
within the audi alteram/rule, and that in so far as Nakkuda 4li's

case and that of Ex part§ Parker is concerned, they would on this
|

point no longer be regarded as binding, though in Durayappah v

Fernando (1967) 2 A,E.R.§152; (1967) 2 L.C. 337, Lord Upjohn giving

the Privy Council judgment in a case from Ceylon (as it then was)

S\~



/ | é;:igzﬁﬁ

41
dir that their Lordships still had some reservations as to
_u Reid's criticisms of Nakkuda Ali's casc. (See page 156E).

Since Ridge v Baldwin there have becn in the United

T

Kingdom jurisdiction a nﬁmber of cases involving the "licensing"
situaﬁion, and it is probosed to look briefly at thesej; and then to
look at a number of releyant Commonwealth decisions on this situation;
and also at a more reéent development of what some Text writers
refer to a "mini natural] justice'" a duty to act fairly if not
judicially.

In so far as the United Kingdom is concerned, the cases

subsequent to Nakkuda AlE (1951) and to Ridge v Baldwin (1963)

continued to show the Colrts intervening the licensing situations

despite the suggestion ih Nakkuda Ali's case, and that of Re Parker

that a licence could be simply withdrawn at will without an inquiry.

See for example R v Barn@ley Licensing Justices (1959) 2 Q.B. 276
(Divisional Court); (196@) 2 Q.B, 167 (Court of Appeal): here
certiorari wés used to testthe decision of Justices granting a spirit
licence to a co—operativp on the ground of possible bias, in that some
justices were meuwbers of the co~operative,

The attack failed, but there was no suggestion that this

was not a situation in which certiorari would lie,.

Nagle v Feilden (1966) 2 Q.B., 63% (C.L.)s Here the Court

of Appeal declined to strike out a Statement of Claim in which the
plaintiff sought a declaration attacking the refusal of the Jockey
Club, (a private body) to grant liccnces to women as race horse

trainers,

Pett v Grehougd Racing Association (1969) 1 Q.,B. 125 (C.A.)
and (1970) 1 @.B., 46: Here the Courts were conccrned with whether a
greyhound trainer who h%d becn summoned to appear before the Greyhound
Racing Association, (a private body) with a view to having his licence
revoked was entitled to have legal representation, when he appeared

before them. What was at issue in this inconclusive series of cases

was the extent of his right to a hearing. There was no question of

<13
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his not having a right to any hearing at all because the licence
could be revoked at will by those who granted it.

R v Gaming Board for Great Britain, ex parte Benaim (1970)

2 Q,B. b7y (1970) 2 A.E;R. 528 (C.hi.). Here the applicants to a
statutory Board complained that thelr application to take over an
existing licensed busine#s had been refused for reasons that had
not been sufficiently communicated to them to enable them to answer
and satisfy the Board a$ to their suitabilitye.

Both Nakkuda Aﬁi and Ex parte Parker were cited for the

proposition that the principles of natural justice did not apply

to the grant or revocatibn of licences. They were rejected. Giving
the judgment of the Courﬁ of fppeal (Lord Denning, M.R., Lord
Wilberforce and Phillimoke, L.J.) Lord Denning said at page 430D:

"At one time it was said that the principles
only appl& to judicial procecdings and not to
administrative proceedings. That heresy was
scotched in Ridge v Baldwin (1964) A.Cc. 40. 4t
another time it was said that the principles

do not apply to the grant or revocation of
licences. That too is wrong. Reg. v Metropolitan
Police Commissicner, Ex parte Parﬁé?_'” o
(1953) 1T W.L.R. 1150 and Nakkuda Ali v Jayaratne
(1951) A.C. 66 are no longer authority ror any
such proppsition. See what Lord Reid and Jord
Hodson said about them in Ridge v Baldwin (1964)
ALC 401 77“79, 123,14

So far as persbns making applications for the gaming licence
were concerned, Lord Denning equated their position with that of
immigrants to the United‘Kin@dom: "They have no right to come in,
but they have a right to;be heard", He reviewed some of the

immigrant cases, such as In re H,K,., (an infant) (1967) 2 Q.B, 617

and observed eventuallyjthat the duty on the Gaming RBoard was a

"duty to act fairly", This involved # hearing, and an opportunity of
attempting to satisfy the Board on matters that were troubling them,
but did not involve the Board in revealing sources of information or

details from which the gources could be discovered, contrasting this

~with the position obtaining in cascs such as Ridge v Baldwin where

the natural justice rule applices in full force. This case shows that

there is a right to a hearing in all liccnce cases, bul that the
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principles do not apply ﬁo the full extent in all situations:
in case¢s of applications; those applying may be entitled only to
"mini-natural justice' the right to be dealt with fairly, but,
by clear implication, ingcases of revocation those being dealt with
are entitled to the fulljextent of the rules, not only a hearing,
but formulation of chargés and a full opportunity to answer them
and the evidence on which they are based,

Re Liverpool Téxi Quners Association (1972) 2 All E.R.

589 (C,A.) again saw the Courts intervening in a licensing situation
in response to writs of ¢ertiorari and mandamus. Roskill, L.J. in
his judgment, at page 5964, obscrved:

"The power c¢f the court to intervene is not
limited, as once was thought, to those cases

where the! function is judicial or quasi-judicial.
The modern cascs show that this court will
intervene more widely than in the past. Even where
the function is said to be administrative, the
court will not hesitate to intervene in a suitable
case if it is necessary in order to secure
fairnesseeeses !

R v Barnsley M@tropolitan Borough Council, ex parte Hook

(1976) 3 All E,R., 452 (C}A.) again saw the Courts intervening in a
licensing situation, thié time of a stall hclder in a Council market
who had had his liccnce fevoked by the local authority for having
urinated in the adjoining street at a time when the public lavatories
had been closed for the night. 1In this case of revocation it was
held that the local authority had been in breach of the rules of
natural justice, which applied fully, within Atkin's dictum in the

Electricity Commissioners case, in that they had heard evidence from

the complainant in the absence of the licensce and had alsoc allowed
the complainant to sit ﬁith them when arriving at their decisione.
Further the Court of Apﬁeal claimed the right to intervene when the
punishment inflicted was altogether excessive and out of proportion

to the occasion. The Court once again applied to what was termed the
exercise of an administrative discrction all the principles of natural
justice, observing that Ycertiorari will lie to quash not only

judicial but administrative decisions', (per Lord Denning, M.R. at

<\9
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page 457b). It might perHaps be remarked that Mr. Hoock's right to
trade in the market was a public right of some sort: but then so

too is that of a taxi driver: see¢ R v Metropolitan Police Commissioner,

Ex parte Holloway (1911) 2 ¥X.B, 1131,

It should also be observed that in Hook's case Scarman, L.J.

(as he then was) approved.ex parte Benaim (the gaming Board case cited

earlier), but distinguishe¢d it, and held that in cases of revocation
the rules of natural justice applied fully; he observed at page 460:

"In the present case the corporation was
considering something very like dismissing a

man from his office, very like depriving him

of his property and it was charging him with
doing something wrong. It was the revocatiom

of a licence hecause of misconduct that it had
under consideration not merely the man's fitness
or capacity for the grant cof a licence. There
was, therefore, a situation here in which (using
the ternms broadly) Mr, Hook was on trial, and on
trial for his livelihoodse.e.. If cver there was

a case in which 1t was imperative that the
complainant or the prosecutor should not partici-
pate in the adjudication, I should have thought it
was this dne: and thet is why I would distinguish
it from Benaim's caSCeceea

Mc Innes v Onslow Fane (1978) 3 511 E,R. 211 saw a

renewed attempt by the C&urﬁsto carry further the analysis of
situations in which the Courts will import the rules of natural
justice. This was a casé in which the applicant for a declaration
complained of the refusal by the British Boxing DBeard of Control to
grant him a managert's liéence. L, result similar to that in Benaim's
case was reached. Megarry, V.C, distinguished three types of situation
in the licensing area: Eﬁrst, the forfeiture cases where there is a

‘ right
decision which takes away some existing/or position, as where a

member of an organisation is expelled or a licence revoked.

Second, at the other extrbme, what may be called the application

cases, where the decision merely rcfuscs to grant the applicant the
right or position that he secks; Third, an intermediate category

which he calls the "expectation" cases which differ from the application

cases in that the applicdant has some legitimate expectation from

what has already happened that his application will be granted; as

5\
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for example where he sceks rencyzl of his licence, or a person

already elected secks confirmation from some confirming authority.
He then observes at page 213d:

"It seems plain that there is a substantial
distinction between the forfeiture cases and

the ap-lication cases. In the forfeiture cases,
there is a threat to teke something away for some
reason; and in such cases, the right to an unbiased
tribunal, the risht to notice of the charges and

the right to be heard in answer to the charges
(which, injRidge v Baldwin, Lord Hodson said were
three features of natural justicc which stood out)
arc plainly apt. In the application cases, on the
other hand, nothing is being taken away, and in all
normal circumstances there are no charges, and so no
requirement of an opportunity of being heard in
answer to the chargeSeescese

The distinction is well recognised, for in general
it is clear that the courts will require natural
justice to!be observed for expulsion from a social
club, but not on an application for admission to it.

The intermédiate catepgory, that of the expectation
cases, may at least in some respects be regarded as
being more 'akin to the forfeiture cases than the
application casess; for although in form there is no
forfeiture but merely an attempt at acquisition that
fails, the legitimate expectation of a renewal of the
licence or confirmation of the membership is one which
raises the question of what it is that has happened to
make the applicant unsuitable for the membership or
licence for which he was previcusly thoupght suitableas. "

Mepgary V.C, then continued to discuss the extent to which
the natural justice rulesg appliced in the several situations and more
particularly to the application cases, that being the one with which

T o o o
he was principally concerned: "'Natural justicet! is a flexible term
which imposes different reguircments in differcent cases, it is capable
of applying appropriately to the whole range of situations indicated
by such terms as 'judicial' 'quasgi-judicial! and tadministrative'...."
(at page 219).,

It is clear that in the revocation cases, such as this one
before us is, the rules of natural justice indicated above: the right
to notice of the charges and the right to be heard in answer to these
charges, wculd be accorded to the avplicant in our case on the
authorities in the United Kingdom as they now stand. 4And that her

application for renewal of her licence when made will import the same

considerationg,

Sk
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It is algo cledr that even on those cases that deal with
"mini-natural justice" tﬂere would have been a right to be heard or
to make representations ér to be deslt with "fairly!.

We turn now to sec how other Commonwealth jurisdiction have
dezlt with this situmtioﬁ. Only one such case wns actually cited to
us, from the High Court of justralia, but deSmith has referrcd to a
number of Canadian casesiwhich we have had an opportunity of reading
and which we will also mentione. They point in the same directiom.

In Banks v Tramsport Regulation Doard (1968) 119 ¢,L.R, 222

the High Court of justralia had occasicn to consider the same
prcblems The Transport Iicensing Board for Victoria purported to
revoke (or rather to recommend to the Governor the revocation of)
the licence of a taxi driver, for allegedly failing to observe the

conditions of his liccnce: he had failed to promptly notify - his

‘change of address, and had allowed other persons to use his taxi. The

taxi driver took out certiorari tc set aside the revocation on the
ground that the breaches alleged did nct in law form adequate reasons
for the revocation. The Doard took the point that certiorari would
not lie in respect of the revocation of the licence, relying on

Ex parte Parker, The High Court refused to follow that case, preferring

to rely instead on the observations of Lord Reid in Ridge v Daldwin,

and Barwick, C.d. observed that he could n<t accept Ex parte Parker

in its trcatment of a taxi driver's licence as a mere privilege:
he regarded it as a specikes of property, once granted, and as to

Nakkuda Ali he regarded '"that casc as no more than a decision as to

the true meaning of the Défence (Control of Textiles) Regulations,
1945 of Ceyloh.se... In my opinion, at most, this decision would bind
this Court in the case of a statutory provision made in wartime in
like terms and with respecﬁ to comparable subject matter. The Court
is not bound by the process of reasoning followed by their Lordships

I
and in this respect is entitled to observe that its basis in a radical

respect was erroneocus: sce Ridge v Baldwine. Consequently, I do not

feel constrained by Nekkuda £1i v Jayaratne to hold either that

<\%
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certicorari is nct available in this cace or that the licence is a
mere privilege and not property.
"The nature of the power given to the Board and
the consequences of its exercise combine, in nmy
mind, to make it certain that the Board is bound
to act judiclally and that its proceedings are
subject to the prerogative writs."
He went on tc observe that the 3Joard was bound to give
notice of specified charges, and that the notice of the charges

ziven here was inadequate to ground revocation, and the decision of

the Ioard to revoke was vbids, There had been an excess of jurisdic-

tion on the face of the record, The Court then went on to deal with
the added complication that the revocation had to be arproved by the
Governor in Council. The:other Judges, with one dissentient,
expressed the same views as to the nature of the Board's duty, and its
vulnerability to certiorafi. In as much as the Australian I'i#igh Court
then regarded itself as béund by Privy Council decisions, it is of
interest to see how they treated Nakkuda [1li's case, above,

Ls to New Zeapland, two cases have come to our notice.

In Daemar v _Hall (1978) 2 N,z,L.R, 594, already mentioned (and

cited with approval by Me Gaw, L,J. in the U,X, case of R v Hull

Prison Toard of Visitors (1979) 1 Q.B. at 449), MeMullin, J. was

¥

reviewing a case of certiorari brought by a prisoner in respect of

the finding and sentence of four days loss of remission by a visiting
Jjustice in respect of an allcered breach of prison rules, in which the
prisoner challenged the fihding on the pround that his witnesses were

not heard., After referring to ex parte Parker and ex parte Fry, and

their critical reccption in the United Kingdom, McMullin, J. declined
to follow théﬁ} and held that as a matter of statutory interpretation
the discretion to be exerciscd by the visiting justice was "judicial"

and that certiorari would 1ie to review it, He treated Nakkuda Ali's

case as a particular instance of statutory interpretation, and not
—

generally applicables.

59
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The other case is Stininato v ‘Auckland Boxing Association

(1978) 1 N.Z.L.R. 1, a deéision of the Court of Appeal of New
Zealand. 1In this case a Jamaican born professional boxer, once
ranked number eight in th@ world in the light heavy weight division,
had settled with his New Zcaland born wife in New Zealand, and had
acquired a licence as a boxer from the New Zealund Boxing Board,.
He was apparently a troubiesome person, always complaining about
the size of his purses, ahd involved in "spats" with local boxing
authorities who had to sponsor his applications for renewal of his
licence. It appears that the New Zcaland Boxing Board summoned
him to answer certain chargcs: with the advice of his solicitor he
sent a written reply but did not attend. At the hearing fresh

charges of which he had not been notificd were brought up and

considered. The Board degided not to cancel or revoke his licence
whiich had a few months to go before rencwal, but that when he
applied for renewal they ﬁould not grant it. They simply notified
him that they had decided;not to reveoke his licence, and when he
applied for renewal refuséd to renew it. As to the rencwal, this
would have been one of thé "expectation! cases referred to by

Meggary, V.C. in McInnes v Onslow Fane, mentioned carlier. Clearly

there had been a breach of f'matural justice!" in that the Board had
acted upon charges agoainst him of which he had never been notified,
and to which he had had no opportunity to reply. The dquestion of
his right to canvas the situntion by certiorari was discussed at
great length, and involviﬁg as it did the right to wwork, it was
decided that a refusal of%rcnewal of his liccnce for misconduct

in respect of which he had ncever had the opportunity to be heard
would be a breach c¢f naturnl justice, and that the natural justice
rules applicd, but rclief was in fact refuscd’the Ccurt being
unwilling to upset the trial Judge's cxercise of discretion against
granting relicf on the grounds, inter alia, of the applicant's delay
in seccking it. Of intercst is the ruling that the New Zealand Boxing
Associationt's Council, t&cugh a private domestic body, was cbliged

in a situation of this sort to cbserve the audi alteram partem rule.

30
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Also of interest is the ﬁact that the sugpgestion that a boxer's
licence was a privilege iiable to revocation at will was never
even canvassed. Also of interest is that one of the Judges of the
New Zecaland Court of Appeal was prepared to grant him at least

a declaration. The case 1s of interest in its review of the

authorities dealing with the licences and controls exercised by
sport licensing authorities there and clsewhere. It is curious

that it should have been hecard and decided on somewhat similar

grounds to McInnes v Onslow Fane within wecks of each other, and

approaching a very similar situation from scmewhat different
starting places, as the New Zealand Courts were primarily interestced

in the United Kingdom line of cases concerning the right to work,

such as Nagle v Fielden étcetera, Tt is also of importance in that
the Court treatcd the de?ice of not revoking but deciding not to

) i
renew in the samc way as they would have treated an outright
revocation: both were subjoct to the audi alteram partem rule.

The Canadilan cases are on the whole perhaps the most
helpful, in that scveraliof them deal with Traffic laws which permit
the licensing authority ko revoke driving (or other licences)
though the grounds cof re&ocation have been subjected to review by i ?
the Courts, without the pouri reveoking the licence. That is to
say the Licensing Authority has been given an independent right to
revoke in respect of traffic offences that have been considered by

the Courtse.

One of the eaﬁliest brought to our attention was Board

of Health of Saltfleet Township v Knapman (1954) 3 D.L,R. 760

(Gale, J.) (1955) 3 D.L.gR. 248 (ontario C.n.) (1956) 6 D,L.R. (2D)
381 (Supreme Court of Cadada) whiéh held that a decision by local

Board of Health officiuys to issue closing notices in respect of a
serics of cottapes for immigrnnt workers as unfit for habitation was !
the excrcise of a "judiaial discreticn!" and required that ﬁotice be }
civen to the owner of tﬁc complaints and an opportunity of being

heard as to them.
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In Fairbairn v Highway Traffic Board of Saskatchewan

D.L.R. (2D) 708, the licenscc had been convicted of

driving" and the Magistrate disqualified him from

driving for one month, The Highway Traffic Board, acting under a

section of the Law which provided that the Doard "may revoke any

licence issued under (the) Lct when the holder thereof has been

convicted of an infraction of the Criminal Cole", peremptorily,

and without notice or h@aring, sent the licensee a letter revoking

his licence for an additional two months. On an application for

certiorari Graham, J. observed:

"It willy; of course, be noted that the words

used in s. 90 referred to are permissive: the
Board '"m4ay', not "shall', exercisec the power of
revocation or suspension. The power thus
conferred is a discretionary ones The Board may,
in its discretion, having regard to all the
circumstdnces, decide to revoke or suspend, or not
to revoké or suspend.s"

After dealing with the argument that this amounted to

providing a double penalty for the same offence, which he rejected, he

went on to hold:

"Nevertheless, it ig, I think apparent that in

the excrg¢ise of the power given to the Highway
Traffic Board, which may in some cases seriously
affect the individual whose liccnce is being

dealt with, the Board should recognize and apply
the well | scttled principles governing the exercise
of such discretionary powcrae..

The scrigpusncss and degree of blameworthiness
connected with the commission of an offence under
s. 223 of the Criminal Code may differ in the cases
that are being dealt with and the Board should, in
the exercisce of its discretionary power, give
consideration to these in -lctermining the measure
of penalty that should be imposed as a result,"

Having slated the then practice of the Board in awarding

an automatic suspension of two months, rcegardless of circumstances,

Graham, J. went on to cite Wood v Woad (1978) L.R, 9 Exch. 190 at

196, and to observe that the common law imported the audi alteram

partem rule into this situaticn, and that nothing in the Act took

away this fundamental right of a person affected by its provisions,

following Knapman's cas¢ (above).
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The licensee was entitled to a real and effective
opportunity of meeting &ny relevant allegation made against him:

"T have no doubt that the duty of the Highway
Traffic Board in dealing with the suspension or
revocation of a licence is a judicial or gquasi-
judicial one rather than an administrative one
and that the authorities which I have referred to
herein héave application to the discharge of its
powers by such a Boardesess

In my opinion, where thc revocation or suspension
of a liceénce is under consideraticn, the person
affected by the decision to be reached should be
given an: opportunity to appear before the Board
and to be¢ informed of the allegations with which
he is faced and given an opportunity to reply
thereto or to plead circumstances that mipht
influenceé the Board in the exercise of the power
which it proposes to exercise. Such an opportunity
was not given the applicant Fairbairn and as a result
certiorari is available as a remedy."

lle then quashed the order of the Board.

The passages ¢itcd above from Fairbailrn's case appear to

be directly applicable to the case before us, both as to the duty
to consider the matter and all the circumstances, and as to the
duty to give notice to and allow the licensee to appear and be heard.

Fairbairn's casce was followed in Manitoba, in Re Watt and

Reégistrar of Motor Vehiéles (1958) 13 D.L.R. (2D) 124+ There the
Registrar exercised his:power to revoke the licensee's licence
because he felt that this licensec had been involved in too many
accidents, albeit on the occasion of the last accident there had
been no conviction or i@deed any prosecution. Once again the
Registrar had simply written to the licensee concelling his licence:
there had been no noticé of charges, and no oprortunity to be heard.

It is interesting to note that in this case Freedman, J. dealt with

Nakkuda Ali's case, by asking what was the nature of the process
at which the decision to revoke was to be arrived at, and answering
that it was a "judicial' process in this casce

"Manifestly the Registrar - or in this case his
deputy = was engaged in weighing and considering
evidence! for the purposes of determining whether
the applicant was or was not liable to a penalty.
That 1is precisely what Judges regularly and juries
invariably dos In their case however they hear
both sides, for that is the essence of the judicial
process, Here the Registrar, engaged in a quasi-
judicial function, presumed to arrive at a decision
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without he¢aring the person who would be

adversecly affected thereby, and without

notice to'him. 8Such a decision cannct stand.

It does violence to a fundamental requirement

of justice -~ that every person has a right to

be heard before judgment is pronounced against him,

The good faith of the Repistrar is not in questicn,
It may well be his view that both the public and
departmental interest are best served by unilateral
action under s. 134 without the delay incident to a
notice an@ hearinge DBut considerations of public
expediency and of administrative convenience are
and must be subordinate to the rights of the
individuals, One of such rights is the right to
notice. [In the present case that right was denied
the applicant, and he is entitled to redressSees..!"

The learned Judge went on to observe:

"Clearly, therefore, the mere silence of the
Legislatu?e on the subject of notice will not
suffice too abrogate the common law right of the
applicant to notices. If the Legislature wishes
to empower the Registrar to suspend or cancel
driving licences without notice to the holders
therecf, it must confer such power in clear and
express terms, This it has not doneece..s"

Once again thesc observations made on the exercise of
powers very similar, in fact perhaps more extensive, to the powers
of the Commissioner in the instant case seem both relevant and

pertinent.

Korytko v City of Calgary (1963) 42 D,L.R. (2D) 717
concerned the condemnation of buildings and the city's ripght to make
a demolition order: what was at issue here was the nature of the
hearing afforded by the;Councillors to the applicant and his lawyer
on their appearance at ¢ity Hall. They were not allowed to challenge
the Building Inspector by cross-examination. This was held not to

be a breach fcllowing Doard of Education v Rice, and Local Govern-

ment Board v Arlidge, but the refusal of the Councillors to permit

any reply at all to the?Building Inspector wes held to be in breach
of matural justice rules, and certiorari issued.

Klymnchuk v pran (196%) 45 p,L.R. (2D) 457, a decision

from the Manitoba Court of Queen's Bench by Smith, J. dealt with the
summary cancellation of an automebile dealer's licence to sell used
cars, following on complaints to the Repistrar of Motor Vehicles that

the dealer had cheated a client by giving him a bad cheque for his

S
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care Smith, J. observed, at page 598:
",ves it 1s my view that though the duties
of the dcfendant, as Registrar of Motor
Vehicles, are primarily administrative, yet
in matters invelving the suspension or
cancellation of a dealer's permit he acts in a
quasi-judicial capacitye. I see no distimction
in this respect between a decision to cancel or
suspend a driving licence and a decision to
cancel or suspend a dealer's permit.scecsos

Having cited Watt's case, above, he continued:

".e.es even if the statute does not expressly
require notice, as is the case here, the demands
of justice will insist that notice be givenee...

"The requirement of notice and an opportunity

to be heard need not invelve anything in the nature
of formal proceedings. All that is required is
that reasonable notice be given, with grounds of
complaint, and that a reasonable opportunity to
answer the allegations against him be affordeds..."

When the Registrar acted in breach of this, the learned
Judge following Ridge v Baldwin held that the order of cancellation

i

was void, not voidable., fAs the licence had in fact expired in any

event, he gave a declaraticn to that effect, and left it open to

the Licensec and the chiétrar to settle their differences if and
when the licenscc now applied for renewal of the licence. He refused
to grant damages against %he legistrar.

<

In both R v Minister of Labour, ex parte General Supplies

Coe. Ltde (1964) 47 D.L.R; (2D) 189 (preliminary stages of

certifying a labour dispute) and in R v City of Calgary, ex parte

Sanderson, (1966) 53 D.L.R. (2D) 477, Milvain, J. of the Alberta

Supreme Court held that the Yhearing" involved in these cases

carried with it the right to cross-examine the workers alleging a

dispute existed, and the city Police moving to have the applicant's
store licence cancelled,

In Re Halliwell and Welfare Institutions Board (1966)

56 D.L.R. (2D) 754 Munroe, J. in the British Columbia Supreme Court

followed Knapman's case, and the Fgirbairn, Watt, and Klymchuk cases
and

Lheld that where the DBoard had cancelled the licence of the applicant

to run a private rest home:

-
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",eeo. without having piven her an opportunity

to know wherein she is alleged to have violated
any provision of the Act or of the Regulations,

or to make answer to such allegations. In making
the decision to cancel the licence the Doard was
under a duty to act judicially. It failed to do
50+ 8Such failure constituted a denial of natural
justice, and rendered the Board'!s order reviewable
by the Courts. Application granted, The order of
the Board cancelling the licence is quashed.!

In Reg. v Superintendant of Motor Vehicles, ex parte

Bower (1967) 63 D.L.R. (2D) 286, suspension of the applicant's
licence on the ground th&t he was an alccholic, the British Columbia
Supreme Court followed the cases cited above and reached a similar

conclusion,

A similar conclusion was reached in Hlookoff v City of

Vancouver (1968) 67 D,L.R. (2D) 119 where the city fathers sought
to use the provisions with respect to the licensing of business
premiscs to close down tﬁe publication of a magazine which the
Mayor regarded as salacipus. After dealing with the question of
whether the city by-law was within the competence of the provincial
government or whether itiinfringed constitutional provisions

relating to freedom of the press, (it did not), Verchere, J.

considered the validity of the revocation made without notice or

hearing, cited Ridge v Baldwin, and adopted Lord Reidts view of

Nakkuda Alit's case and followed the Canadian decisicns referred to

above, and held the cancellation, albeit temporarily, of the

applicant business licence was an invalid act. However he distin-

guished Roncarelli v Duplessis (1959) 16 D.L.Lk. (2D) &9 and refused
to award damages.

It may be of interest to know that where the traffic
statute expressly providos for automatic disqqalification of the
driving licence of a driver convicted of certain offences instead
of providing that the licensing authority "may" disqualify, the
Canadian Courts have upheld the disqualification and refused to hold
such a statute ultra vires the powers of Canadian provincial
legislatures: in such ajcase the lepislature has expressly ruled out

the application of the auvdi alteram partem rules See Bell v Attorney

< g
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General, Prince Edward Island, (1973) 35 D.L.R. (3D) 265, a
decision of the Prince Eﬂward Island Supreme Court sitting en banc

(three Judges).

The cases shbse¢quent to Ridge v Baldwin boeth in the

United Kingdom and in other Commonwealth jurisdictionsshow that

Ex parte Parker and EX p&rte Fry would no Jonger be accepted as

correct expositions of the common law, and that so far as Nakkuda
Alit's case is concerned it is generally repgarded as limited to

its special facts and asibeing a decision on the interpretation of
the special war time legislation with which it dealt. It is
however a Privy Council decision and as to these decisions this
Court has for guidance tﬁe observations of Lord Diplock, giving the

majority decision in Bak@r v The Queen (1975) A.C. 774; (1975) 13

J.L.Re 170. At page 788D Lord Diplock said:

"Although the Judicial Committee is not itself
strictly bound by the ratio decidendi of its own
previous (lecisions, courts in Jamaica are bound
as a general rule to follow every part of the
ratio decidendi of a decision of this Doard in an
appecal from Jamaica that bears the authority of
the Board: itself. To this general rule there is
an obvioug exception, vize where the rationes
decidendi of two decisions of the DBoard conflict
with one another and the later decision does not
purport to overrule the carlier. Here the Jamaican
Courts may choose which patio decidendi they will
follow and in doing so they may act on their own
opinion ap tc which is the more convincing....."

Lord Diplock also commented on the per incuriam rule

at 788G:

"gtrictly. speaking the per incuriam rule as such,
while it justifics a court which is bound by
precedent in refusing to follow one of its own
previous decisions (Young v Dristcl Aeroplane Co.
Ltd. (1944) X.B. 718) does not apply to decisions
of courts, of appellate jurisdiction superior to
that of the court in which the rule is scught to
be invoked: Broome v Cassell & Co. Ltd. (1972)
A.C. 1027

To permit this use of the per incuriam rule would

open the door to disregard of precedent by the

court of dnferior jurisdiction by the simple device

of holding the decisions of superior courts with
which it disapgreed must have been pgiven per incuriam,

Sak
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In Daker's casd the Privy Council found that in fact there
were two previous inconsﬁstent decisions and that the Court in
Jamaica was not bound toifollow the more recent decision.
In the instant;case we have contrasted the reasoning

expressed in Nakkuda All's case with the dicta and decisions of

English Courts, including some Privy Council decisions made before

Nakkuda {(li's case was decided: sce for example Smith v The Queen

(1878) L.R., 3 App. Cas 614 mentioned earlier, and the famous

decision from Canada, Lapointe v IL'Association de Bienfaisance etc.

de 1la police de Montreal (1906) A.C. 535

Further, it does not strain the case unduly to regard the

Privy Council's decision in DeVerteill v Knaggs (1918) A.C. 557
as one turning on the prﬁvilege or licence of a Trinidadian land
owner to use East Indian indenturcd labour on his estates

We think that within the guidelines indicated by
Lord Diplock there are pfior decisions expressing principles that

appear inconsistent with}that advanced in Nakkuda Ali's case and

we would respectfully adopt Lord Reid's analysis of it in Ridge v
Baldwin, and that of Barﬁick, C.J. in the High Court of Australia

in Danks v Transport Repgulation Doard (1968) 119 C,L.R, 222, both

of which have been referred to earlier.

We are of opinion that, both on the ordinary rules of
statutory interpretation ‘and on authority, Section 43(2) of the C.I.
Traffic Law, Law 16 of 1973, vests in the Commissioner a discretion
as to whether he will revoke a taxi driver's licence or not: the
vast range of offences which may pive rise to the occasion to
exercise that discretionipoint unerringly te the conclusinon
that the power fo revoke is not intended to be automatic but
discretionary. It is primarily intended to cover cases in which
the Court does not have ﬂhe power to revoke, but considerations of
the need to protect those who use public ftransport make it desirable
that the original grantor of the licencc should have the power to
revoke the taxi driver'siliccnce, as for example in the case of a

taxi driver who is convicted c¢f rape of a female passenger,




L9

=57
We are furthef of opinion that the statute being silent
on the matter, the common law imports into the exercise of the
Commissioner's powers in this respect the need to observe the tenets
of natural Justice, and in particular the three features which
stand out:y

"(1) the right to be heard by an unbiased
tribunalj

(2) the right to have notice of charges
of misconduct;

(3) the right to be heard in answer to those
cha%ges."

Per Lord Hodson in Ridgejv Baldwin (1964) A.C. at page 132.

The Commissicn%r’s powers are clearly to be exercised
in a ”judiéial" manner. The licensee ought to have had notice of
his intention to invoke Section 43(2) of the Act, and of the
reasons or charges, in this case it would be conviction for the
possession of ganja on a given date, time and place. The licensec
ousht also to have had the opportunity of appearing before the
Commissioner and answeriﬁg those charges, or putting forward
circumstances in mitigatﬁon of the offenccs As we do not know
the details of the origi%al casc it is not easy to forecast what
these misht be. ‘

As the passages that we have cited from variocus Judgments
indicate, there is considerable latitude as to the way in which
the hearing before the Commissioner is carricd throughes It is not
another trial, but there is no rcason why counsel should not be
permitted to attend on béhalf of the licensce and to make
representations. The no%os of evidence of the trial that grounded
the excrcise of the Commissionerer's powers under Section 43(2)

ought to be made available to him,t?nd are prima facle evitence
no

upon which he may act. They arq/however conclusive, nor do they

- prevent the licensee from attempting to offer other evidenge not

tendered at the original triale. This point arose very clearly in

General Medical Council v Spackman (1943) n.C. 627, a case in which

the Council was considering the striking off of a doctor who had
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been found pguillty in a divorce Court of having committed adultery

with a patient. At the hearing before the Council the Council
additiional

refused to hear suc%{evidénce. The House of Lords held that it
was bound to hear such evﬁdonce if offered by the doctor, and
refusal to hear it renderbd the hearing and decision bad,.

The Commissione% "may" rovoke, on being satisfied of the
conviction, but the licensec¢ has the opportunity of attempting
to show by other evidonce%if it can be got, that therc ought not
to be a revocation. Natukally such evidence may be viewed with
great suspicion but it ma& prove useful. TIn Spackman's case

Viscount Simon, L.C. observed at page 636:

"ghat matters is that the accused should not be
condemned without being given a fair chance of
exculpation. This does not mean that the Council
has to rehear the whole case by endeavouring to
get the previous witnesses to appear before it,
though in special circumstances the recalling of

a particular witness, in the light of what the
accused orf his wiitnesses assert, may, if feasible,
be desirable. The council will primarily rely on
the sworn jevidence already given at the trial...."

The licensce mﬂy cf coursce admit the conviction and attempt
to advance mitigating fadtors only; in any event there seems to be
no reason why the Commiséioner's own inguiry should be unduly
cnerous cor bhurdcnsome, provided that the liccnsee gets a fair
opportunity of putting forward his case or any mitigating aspects
that he may wish to urgo;

In the circumsﬂances then, this Court feels bound to set
aside the revocarticn or&&r made against the licensee by the
Acting Commissioner of Pdlice on the 26th Octobew, i97%. As usual

costs will follow th: ewant, much costs to be taxed if ot agreed.

SO






