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VRIGHT, J.Be:

The pleincifi, as legal cwner of & par cel of land at
Maidstone in the parish of Manchester, which he nurchased from
the Colonial Secretary of Jamaica in 1944, claims thot, by a
written conveyance fyom the said Colonial Secrecary, accoss te
the said land was reserved to him by a right-oi-way across lands
welonging to the horavian Church of which the respoeniéent was
che Pastor. He claimec damages for trespass and an injuncticn
on the sasis ohat vhe respondeni sought to restrict his right-
vi~way to siz feet whereas he claimed a twelve foot righr-of-
way which he wishea to improve Lo accommodate vehicular traffic.
vhen his intencions were ascertained, the respondent cbjected
and advised the appellant that what he was entitled to was &
six-foot bridle-track ané if he wished to mrXe any alterations
rhe would have to apply o the appropriate cfiicers ¢f ithe Church

s the matter couls be given the necessary attentiocn. This dons,



vhe application was rejected and it was pointed cut that the
bridle-track had never been used for vehicular traffic and that

any such change ¢f user would not be permitited. T
concern wag that the bridle-tiack passed clese by its Basic
school and children would be endangered were any such change of
user permititad. Accerdingly, the respondent erected two columns
confining the bridle-track to the six feet which the Church
conceded. Regarding this as trespass and/oy interference with

his right-of~way, the appellant sued. The defence denied the
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twelve-foot righc—of-way but aduitteda a right-of-way of siXx feet
and no ncre.
Tihe appellant was not able to produce the document
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which he coniended supported his claim alleging that the cocument

waz Gestroyed in 1951 by nurricane. Several witnesses testified
Chie My, H. L. V. San

before His & Resident Magyistrate for the
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parish of Manchester om may 9, 196¢Y%, wheu juGgment was reserved
and on July 10, 199, judgment was enterec for ihe defendant:
cost tu be agreed or taxeaq.

Lfter examining tine methods by which an easement can
be crested incliuding provisions of the Prescription aAct; the
learned Resident Hagistrate reccrded a2t number {xiv} of his

fingings the followin
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sthe Court holds that on
tendered, tiue Flaintif

Llishied that he ha“ ac

mant ovel the Church property thCh
38 racogplxacic ot law

vhis appeal really concerns this finding because counsel on both
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sices agreed that such a finding does not accord with the evidence.

Not only has the appellant testified to the long continued user
of the raight-of-way without interference, ot just by the
appellant but by scme twenty-four familiies,but witnesses for the

respendent admittec the existence of 2 track there.



S
section 130 of the Judicature (Kesident Magistrates)

Act enjoins the Resident Magistrate to asggent

in the real
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guestion between the parties and to do justice accordingly. I
is obvious that the real guestion hers iz not the existencs of
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& rignt-of-way but what is the widti of that right-cof-way and
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what usex therecf is permitted. The finding under reference is a
at best ambiguous and certainly Fas not ¢zall with the real
guestion between the parties. in addition,it s pregrant with
the grounds for further disputes. 7

&#s authcorized by section 255 ¢f the Judicature {Resi-

dent Hagistrates) Act, the Court amended the Jjudgment to read:

“The Plaintiff/Lppellant ic entitled
to the existing $ft. right-of-way, =
ilimited to ncn-vehiculer tiaffic. “

Costs of appeal to Respondent fixed
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such a determinoticon was agreeable to Lotk sides who wished fov

an amicable conciuszion to the matter.

MORGEN, J.A.:

i agree.

BINGHAM, J.B., {(Ag.):

L agreg.



