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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
CLAIM NO. 2012 HCV 06852

BETWEEN DAYNE SMITH CLAIMANT
AND WILLIAM HYLTON 15T DEFENDANT
AND ANNMARIE HYLTON 2NP DEFENDANT

Richard Reitzin instructed by Reitzin and Hernandez for the Claimant

Sherry-Ann McGregor instructed by Nunes Scholefield DeLeon & Company for the
Defendants

Heard: November 19, 2013
Assessment of Damages

C. Brown J (Ag.)

Reasons for Judgment

[1] On the Assessment of Damages coming on for hearing on the 19" November
2013, Counsel for the defendants submitted that the Assessment of Damages against
the 2" defendant should not proceed as there was a triable issue outstanding against
the 1% defendant. In the circumstances, the claimant was required to elect to
discontinue against the 1t defendant, otherwise the Assessment of Damages must

await the outcome of the trial.

2] The 2™ defendant relied on the authority of Rukhmin Balgobin v South West
Regional Health Authority [2012] UKPC 11, a judgment of the Privy Council from the
Court of Appeal of the Republic of Trinidad and Tobago.
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[3] The claimant contended that not to proceed would render the order by Marsh J

as nugatory. It was submitted further that where one defendant admits liability and the
other doesn’t, that there is no automatic stay of proceedings against the other
defendant.

[4] The court considered that the practical issues that arose were:

1. Would the 1% defendant have an amount awarded against
him in proceedings that he could not participate in?

2. Would the judge subsequently determining the matter be
bound by the same quantum of damages upon hearing
different evidence

and went on to consider the relevant law.

(5] Paragraph 833 of Halburys Laws of England Volume 12 (1) relied on by the 2™
defendant states:

“The damage that results from one and the same
cause of action must be assessed and recovered
once and forall ....”

and would support the 2" (defendant’s contention).

[6] The 2" defendant also relied on the case of Rukhmin Balgobin v South West
Regional Health Authority [2012] UKPC 11, a Privy Council judgment on appeal from
the Court of Appeal of the Republic of Trinidad and Tobago. In paragraph 11 dealing
with the principle of merger, Lord Kerr quoted from the judgment of Parke B in King v
Hoare [1844] 13 M and W 494, 504-505:

“If there be a breach of contract, or wrong done, or
any other cause of action by one against another,
and judgment be recovered in a court of record, the
judgment is a bar to the original cause of action,
because it thereby reduced to a certainty, and the
object of the suit attained, .... Thus it has been held,
that if two. commit a joint tort, the judgment against
one is, of itself, without execution, a sufficient bar to
an action against the other.”



[7] In the same case of Balgobin, Lord Kerr goes on to say at paragraph 16:

“...As a matter of principle, where a claim against two
possible defendants can be made and the espousal of
a case against one defendant is necessarily
inconsistent with the maintenance of a claim against a
second defendant a deliberate choice of one should
preclude the continuance of a claim against the
other.”

[8] | would therefore agree with Counsel, Mr. Reitzin that this was not an instance, it

concerning vicarious liability, in which an election had to be made.

[9] The Notice of Application for Court Orders filed on November 28, 2012 included
Case Management Orders. It must have been an oversight on the part of Counsel not
to have sought the Case Management Orders against the 1% defendant, judgment

having been entered for the 2™ defendant only.

[10] The possible trial date for the 1% defendant would therefore not have been in the
contemplation of the judge when fixing the date for the Assessment of Damages and so
it could not have been contemplated by the judge that the Assessment of Damages

would proceed prior to the trial of the matter against the 1% defendant.

[11] After considering all the authorities cited by Counsel, | accept as a correct
statement of the law, the earlier quotation from Halsburys Laws of England as

applicable in this jurisdiction.

[12] In that event, there cannot be two Assessments of Damages in one action.
Assessment of Damages against the 2" defendant cannot proceed before the trial

against the 1% defendant.

[13] Concerning the question of costs, it is my view that the 2" defendant though

successful could have made the application sooner than the date of Assessment.



[14]

It is therefore ordered as follows:

1. Assessment of Damages against the 2" defendant be
adjourned to be heard at the same time as the trial between
the claimant and the 1% defendant.

2. No order as to costs.

3. Permission to appeal is refused.

4. Defendants’ attorney to prepare, file and serve Order.
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