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amMaica T g MR‘E
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA o
IN EQUITY
SUIT NO. £ 74/198%.
BETWEEN SYBIL S0UZA APPLICANT
AND USBOURNE GEOKGE SOUZA KESPONDENT

Mr. Gordon Steer for Applicant.

Miss Dorcas White for RHespondent.

Heard: 3lst Uctober, 1991 and 3lst January, 1992,

JUDGMENT

RECKORU, J.

The applicant under provisions of the larried Womens' Property Act
has asked the court to determine the ownership of certain lands at
Rhymesbury in the parish of Clarendon as a result of dispute between herself‘
and her former husband the respondent.

The parties lived and worked together on leased lands at Woodliegh .
District, Clarendon. They got married in 195% and continuad‘culniuating  /

the leased lands. When the government owned lands at Rhymesbury was offered

" for sald both parties claim that each applied ia 1960 to purchase a portion

of the said land. The applicant claims that the respondent "pre—empted,mq.”w
and went into the office of the iinistry of Agriculture without my knowladge
and purported to enter in arrangement to have the sale dome in his name alqnea"
In 1561 both purties entered into possession of the Khymesbury property
and occupled a one roou shed where they remained for some two years. During
this time the respondent sold certain lands he owned and used some of the
proceeds towards purchasing building materizis for the construction of
their home.
The applicant avers that she contributed towards the construction
of the house, assisted on the farm and wanaged the farm in 1963 during a
period when respoudent had left the watrimonial home. She left the island

in 197z and did work there to rais¢ money to repay defendant's loan as the bank




(™

threacened to zell the lwevd., She sold iands she had at Oshourne Store and

used tche pruceeds on

farw. dhen sne returned to Jamaica later that year.

she cleared off the deb:

at the bank and resumed worwing on the farnm.

fn 1973, «he raspondent returned o the ieland and torced ber off
tiwe farm. She 1s now zukiog the court to declare that the properiy is
jointly cwned by herseli and the raspondent and thist the properiy be sold

and bey dntersest pald To her.

(‘r

Iu g guescequent affidavdt the epplicant uxhibited a puotocopy of a
Toteer written by tie cespondent to the Commissdonsr of Lands instructing oiw
to have the title desued 1o “he uvoawes of both himsolf end the apolicant.

She alsc exhibited afiidovics frow Mr. Mervwya ovris, J.P. of

May Pen, Clareudon, Hilids Hiues end Vernon wortiz, 21l cestifyiny to tnwe

SLousideranle awouni o8 work done by the applicunt on the faru

The vespousent i als alildavic, cinle.s chet tie applicant was avei

farmeyr; denics Sov & hexr from the watrimer 1281l bhowe, denies that she dad
any Jork on the forw, deaies she ever vepaild anp of his loans and asseris thal
the applicant palta no part of the Iastslments iu e scquisition of the land
and thereiore has noe intcrests in the prewdces ond mot entitled to the rellaf
clilumwd. de¢ furiaer eomuendsg that gt the tisze the spplicant filed this cilaim
the citle zo che lapd wrg then vosted in the Commissioner of Lands

With refox

te the letter to the Coundssioner of Lands the

reaspondent aquits

the letter, but Ihat he did s¢ under pressure
frow the applicauw o Snew ne had & hervous ¢oudlticwn and could not wichsiomg

continuous naggi

in giving wvaws voce evidence uader crosp-oxamination the applicrat

adwitted siwe mevel e any direct payment te €he Chmmissioner of Lands out

she gave money Lo ©ho vespondent o pay - She newer paid any of the deposit.

Ste denied nagglug respondent o sign and sold she saw him sign it and he handed

it to her to deliver ¢o the Commissioner of Lands.

ip his wawva wvoce evidence the regpou stated that applicant naver
helpod ndw in bis ~hicken and egg business ou the forw. He then contraciefix.

%

& would help in the chicken busiuess by selling and

himself that appli




collecting woney for chicken and epgs. She

that woaey for Derself and

..A\.w

1o additlon he gave ey weckly sums for her soriafonsauce. de could not reesll

aate hoe signed tire dottaey to che Commissioner of Lands cut admitted tu1¢1ﬁ6

the applicant thal, laude were

titie if we liviag together as wan and wife.” He

sitorwards woenil to the

offuxce of ths Cowm:

of Louds andd askod huim fo comply with thoe letiar,

vput wazs zold tiat he oou

b=

d net cowply wita tus Loster, until final payment

was made.

iir. Btewy for the applscant submiticd that three depouneails atics

et & g

to the hard work which the applicant did om tha

farvm.  Although on regpondent’ s
case the appllcani wig only o nousewile, he adaltted under cross-exawmination
thut while he out o the rvoad selling, his wille wis ot home also sellduy

5 dayo per week buc thau she pocketted all the wonsy.

vf acquisition of the prupesiy the rospondent adwiiteu

it was his icntentioa ¢o put his wife's nams on the ritl. - Acquisition wes

when they wore placed in possession.  Applicsuy nas acted to her dJdetriment
pased on tite int wblon of tne parties.

se referyved tne court to judgments in the foliowing cascs.

donasen v, J @ 23rd Juney 1989,

Srant v.

ASR p. 1134,

o Mo, 13/:

For the yespoudent Migs Whyte submite.d that the prowerty wag nog

zoquiree upeli oll che payments wore made. S Lhe tlme of the transacting

i 1

thers weeg 0o coummon Iotsntion The attanpe by

e x'JLi lent to have (ue
applicont’s pawe on mie Ultic wos coutrary to rulae 1Y of tle schedule on nhw
application form ~s ths peruwdssion of the Comsiusioner of Lands had not born

sought and ootesis

o

turing the sulsistence of the wmarviapse “hw applicant was acyuiring

sroperty of hor-owe.  She wes not soting to her dotriment but Kept the procasd:

jaa

frow the sale of ogge vod chickens for herseli.



The fdunl paywert was uade oa 220d Uecsaber, 1986. The applicesnt

left the home in i

1273 - If she was entitlos %o any interest it would

ve limited to thot tine.

The cpulicont had foiled to wake out any case in support of aay

ianterest and the sumsoas sheuld be ¢ismissed.

Conclusion

Based on the evidence ygiven the spplicant ssks for an order

thiis Howoucabie Court declaves Lhat the applicant
nzs an equitable interost i the salc prewises in such
WLORLEELON aki or © Lo as the court deems fic.

(b} Thet the sald houst be sold and th procueds therefrom

o divideu butween the applicant and the respoodent in

guch ratio and or propurtion e court declares.

Tre 1irst quostion that the court must sdawer therciore is "Doug
this applicant huwwe an eguitable dnterest in this property? 1a arriviag
ot an anewer the court must consider and determin: what werc the intentdoue
of the parties at the tdue the land was acgudred. The applicent admits she

Was noL pregent woen respondert sigued the applicstion form.  She never peid

o

any of the deposit < thac sne never made cuy direct payment of the ingtalasate.

There waes no ovidencs frow n.r that they discuused the gequisition of the ian

K
Hhinm

Or ANY Sgreemalc As Lo ownership of

There 1is cridence frow a8 to his iantentions whan

he acquired the land.

In Glosing v. Gisging (19765 2 At“ at we 723 (¢). Lord siyiosk eaids

YWhere the wifs woo made no inttial routrf?ution to the cash depssit
and legel cnerges aad no direet coutwibuclon tu the wertgage
inaﬁimeui aor any adjustueats £o hor contvibution rto othber

expeuscs of the househoid which it c:m be dnferred wzs referidle
to the segquicition of the bank, tivie is 1o the avsence of
evidents of =2 express agreement ooiwos e parties; no
material toe justifiy the court in dntorviog that it wes the
. comnon Lutentlon of the parties that she should . 2
veneficial iaterest 1u a watriwoninl hose couveyed into the
sole nome of the husband.”

Upon what asis then is the applicant asking the court to make =2n

award in her favcuv?

v

On her own evidence and the evidence of three (3)

witnesses she had done consideruble amount of work on the fari and in the



bullding of the satrimcodisl home

cLlucrer

Wo T kit ,

(&}

L€
s
el

o bioek, sracking rilea, ordering arvorial, fixuug uenls

Palling tho fileor wich send for tiles fo Le laid and

paintiug che nouse.”  On tihe farm sne operatud vian tractor and

pupkin

Craie,

ANd Paas,  and

sistey in resring chickeas and assiste

She touw ¢us. of the Louse and pans ferm whide

aw.y Lor three months. She woent to Ceoada oad worked ro raisc

resporient dobts

She hisad

GloCe

wore living and worid

Comnissioner of Lanis asiiog thet ber pame e put on the cltuc

o

at page

not beew paid o

1 2

v salory. Thwy fiad Loon

s

wing togetlh

ng bopitner tne respond.uf had written o

Tu ndxon v, Wizon (1909) 3 Aux 112

2

Tatiat i3 the position of o wifs
g and owa fae counlry. & wen' s w
in che uurip@ss, She servas 1o th shop.  HE dows
the craveilzng avound. L the shop snd businoss b
to Diw b
attar

o in wng Lus

. “
[STREE

fore they married, no doubi 1o will rewmain
y. But she by hor w zfgerwards s
cevest in dr.  Hot perhaps an equal share
ro. LY they acguire che shop and ousiness
wrey - ang acquire it by thodr joint effores
is u“»ix joing propcrtj. o wntier that it
3 . 2 tho husbind's ke 1o cose, wh
whic woxis i Lh. buginess afierwirc. . soe begownes
virteally A& partner in it - so far =g cwo of th
ar: tuvaeerned and she is ontitled,

equsl R W

>~

y

1f che wife
witich she brouv'
out of wnLcL shop and businoss bougiht - she
would cory v be enticled tu a o bvhe should
in jus* ne good a position when she sexv.s in the ©
and receives no wages, but the proiits go into thu
ousinesgu The wife's scrvices are equivalent to a2
fincaeinl contribucioa. And it has re fe
held that when a wite wakes a subsi
contrivutioy
is acquired.”

Test ik i
had

WUl L0 WOTK
fomily

in Josy

Jogephs RiCA No. 13/6a (Unreported)

; ine
nelps nex husbang

she gers an Interest in th- assel Lt

¥

helpew 1n

trailor,

Yearried woloer o owlx wortar. cars

3x

Jd in the eyg

LOSPOemiant

woney, to

¢ on the

%61 anud d1a 1573 the respondent forced ner osut of the hoge. whilc

lecter to

Loxd Denning M.R. said:

elongad

his

spoula
; but
afeer

el

il

fuele, to an

aitd
pool -
e

B

nop

fea

el 4T

savey J.A. 8%

23

services demonstrate in wy view, cuogent
- pnature of their endenvours, aod ought
as a crisling contrituiicn, There 1s

to be 23 her share of the profits. I would char

evidance
inot to
alsu
acterize

the wife's tutal ccatribution as substopiial. It is

nedther fair aor just that her 2ffovts should count

for nagght sada she shoeuld be driviea cuwi, if the hus

had hils way. cmpty h handed.

bana

DS M

o aer return to Jmmaic. contisuved working on the £ormn,




Wign Tewspoet: I wisa Yo adopt thege Aplos Lo tne lascang

L acecept the evidencs of fpe apsllcant ann fio. ner contribution to tns

estaplishing of tne furs and the builddug of ohe autvisonicl home was

sucantinky  shy wos sukd for aer serviceo.

Taerc 1o no evidence that tney v

Ly exporgoed ggroement 43

)

te what the regy shiare of each spouse should be.

W » .. * e P . Av L ) . o T . s R - N
In such o ocrope ths count wmust firsht do vhe best to oiscover fido

7

e conduct of the grouses whether any indfers

nEn reasovnaoly be drawn s

¢

i

¢ tie probable comaon understeuding woour

tiie share of €no

contributing opouse on whicih each wust neve aclas Lhn aclng whae each did;

]

Ly, wWAS NeVeT cdpranoly stabed by one spous. Lo

LVel thougn tuat und:

Lhe otier or wvews covucluously foruwslated 1o woyds by eltiter of tosw dodowvwlaw

ie is eonly 1Y wo suocn iufereucs can b Jdraws court iz Jriven Lo s

88 a vule of law, aad wot ae apn inforence of oo, the wms:

Toqualicy Lo

equity’ 2nd to bolo that the bevefdecial inour

3]

snaris,’ ey Lowd Dipacck in Glssing v,

The prica of the land was L4 504.00.

25 years to pay £iu At or two dnsvalmentd per ves

o

oudwat had pald o ¢

)

he waid balabee aggisted Gy his son emouncing bo 55,734,084, The applicant

sael contributions to Ve Hor coatripetis

RS TR ToY

Hinomy dudgoaous waere parviles have Lok
ACUAT LT, L XC

Loairent, X Lies dn eroviding o
& jolur uciuess walchh tous allows

F P B [ -y
SELLY ANG TGQ WiLe g Qo

LG sarvices to

wusband fo gerive
Ly, ana thereuvy
wife's, the risght

share egquaildy.
hot ehe benefilcial iot vusi
wgual sharcs.

sl and the net jrocoads

divaded egually Lotweon tiw pdrtles,




