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IN THE SUPREME COURT OF JUDICATURE OF J~~ICA 

IN COMMON LAW 

SUIT l~Oc C.L. 1985/S088 

BET'1-IEEN CASSELL SPENCER PIJ\INTIFF 

AND !~ALTER REl."NOLDS DEFENDAl;J"T 

W~ Clarke Cousins & Carol Sewell, for the Plaintiff v. r ~ 

./ .-~ 

Gresford Jones & Errol R.A~ Swaby for Defendant. :--: 

PATTERSON" J .. April 6;; 7 & l:!lay 16, · 1994 

By a writ issued on tl~e 19th February, 1985, the plaintiff 

Cassell Spencer brought an action against the defendant Walter Reyn.olds 6 

claiming an order for specific performance of a contract in writing 

signed the 20th day of September 2 1976 whereby "the defendant agreed 

to sell and the plaintiff to purchase all that part of Kingsland 

Pen in the parish of Manchester comprised in Certificate of Title 
/ 

registered at Volume 184 Folio 29 of the Register Book of Titles 

known as Miss Papple for the sum of $18 7 000.00w. 

The defendant filed a defence and counter-claim on the 1st 

~une. 1935 8 and it appears that thereafter the action went to sleep. 
_,/ 

Cassell Spencer diedw and on the 21st May, 1992;; the executors of 

his estateu Edward Young and Allan Copeland;; were substituted as 

the plaintiffs to continue the action on behalf of the deceased 1 s 

est~te. A reply and defence to counter-claim w~s filed.~n the 16th 

Nove:m.ber 19 9 2 • 

wfien the matter came on for triale counsel for the plaintiff 

applied to amend tl~e pleadings to reflect that the defendfu~t was 

~at all material times the agent of Hilda Holnessm and further to 

add a party as a defendant.r namely ""¥rr. Artemus· Phillips 6 -fJ:le, _e-:}('e,~utc:>_r of 

the estate of Hilda Holnesss deceased~"" The court considered the 

appiication and gave its reasons for refusing it5 Counsel then 

applied to amend the relief sought by adding as a further relief 

to tl~at for an order for specific performance of the contractu 

"dat-nages for breach of contract in addition to or in lieu thereof."" 

This amendment was allowed and the trial proceedede 
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The plaintiff relied on t..lJ.e evidence of two 'V<i-t.."lesses in 

proof of the claimo Errol Roy Ashley Swaby testified as to \Yhat 

transpired between the parties in 1976. ~rr. Swaby is an Attorney-at 

-law~ and he said that in September; 1976 7 the cefendant and Hilda 

Holness ( 11 the Yendors"} and Cassell Spencer ('!the purchaser 0
} consulted 

him .. He took instructions~ The vendors were selling to the purchaser 

part of land known as Friss PaFple comprised in Certificate of Title 

registered at Vol.ume 184 Folio 29 11 esti.."'natec. to ~contain} 10 acres. 

The purchase price was $18~000.00~ (calculated at $1,800 per acre) 

wit_n prevision for an abatement in the price de:;?ending on a surveyor"s 

repcrt. A deposit of $8;-000 was paid on the signing of the agreement 

for sale which he prepared and $4u000 was paid subsequently.. At the 

time the agreement was signed 11 the venders did not :produce ·the 

duplicate certificate of title, but this was done subsequently$ 

The history cf this land is quite interesting. The land \~as 

first brcught under the Registration of Titles Act in 1926. The 

duplicate certificate of titl.e 11 issued on the 4th January~ 1926 named 

Arthur Samuel. Reynclcs as the proprietor of an estate in fee simpl.e 

of two parcels of landu part of Kingsland Pen@Manchester, containing 

by survey seven acres three roods (referred to as Section A). and 

twenty one acres cne rood (referred to as Section B). T\vC diagrams 

are attached depicting each section .. and the acreage c·f each. It is 

COHLTUOn grounc"l that Section A is known as nMiss Papple'" anc Secticn B 

is divided. into t'ill'O parcel.s.- one is known as "Negrce Rouse'" and the 

ether as "To;; Hill'". All the land comprised in this certificate cf 

titl.e was acquirec en transmission on the 20th Decerr~er~ 1931 by 

Louisa Reynolds fl yJ'idcw" and Hilda Reynol.ds" spinster 5 the executrices 

of the estate of ~~tlAur Samuel Reynclds 9 deceasec& and that fact 

was enterec on the certificate of title en the 5th February 6 1935~ 

Hilda Re:~tnc•l.ds \'las :m.arried to Wal·ter Joseph Hol.ness en the 4t..n June 

1942o Louis Reynolds f',iefi en the 7th May c 1945. By his \--will the 

deceased Arthur Samuel. Reynol.ds, devised the parcel.s cf l.anc known 

as "Miss Papplemz !J' "Negroe House" and "'Hill Top"" e that is to say 11 

all the registered lanC 3 to his son.. Samuel Cornelius Reynolds fer 



3 

life and after his death .. to the children of Samuel. Cornelius for 

l.ifee with ti1.e proviso that should Samuel Cornelius die without 

lawful issue~ then it shculd pass to tl1.e lawful children cf the 

deceased; s daughter Hild,a .. anc-:. should she die without leaving lal'lful. 

issue~ then tc Walter Dennison Reynolds cr his children. Samuel 

Cornelius Reynolds died without issue, and Hilda Reynolds hac: no 

lawful issueo Walter Denniscn Reynolds .. the defendant~ became 

entitled to the beneficial interest in the land:; anc although the 

legal estate was never transferred to him" his entitlement was never 

questioned and h.s exercised all the custc;:nar}' rights of a fee si.."'nple 

owner in possessione It is fer that reason L~at he negotiated the 

sale of various parcels cf ·the lanG~ But in 1935$ before his interest 

vested .. the part of Section B of the land knm'l!l as ~Hill Top~ contain­

ing arrroximately 12~ acres 3 was sol.d to Ralph Albert Segree anc 

a new certificate of title 'l.vas issueC. fer that part .. reg·isterec, at 

Vol.l:rme 307 Fclic 63. As a result.- it was only the parcels known as 

nltiss Pappl.e" and ~'Negrce House•] that remained and coul.d be transferred 

to the defendant~ Those parcels were separated by a stone wallff and 

the bouncaries were well definedc 

A one acre l.ot of l.and. from Section A cf t."'"le ;_;rcperty known 

as 0 lt!Liss Par:;~le":: was sclc1 tc cne Ozziel Bloomfield and title therefc.r 

was registered at V::.>lUA"'fie 1099 F'cl.io 629 i.Jf the Register Book cf Titles 

on the 13th September~ 1973. F~otl1er 1~ acre let froa "Miss Pappl.e 8 

-was sold to the said Ozziel. Blcomfiel.d and al.th.c<ugh i·t is not clear 

when that \'Jas dcne., it wws certainly befcre 1979o 

~Iichael Isaacs!' a colfu"'Uissioned lane surveycT 11 testifiec that 

in 1979 ~ Cassell. Spencer requested him tc carry cut c:-:. survey of 

certain l.and at Ringsl.anC. Pen"' lilanchester o Be saic that en the 

31st May .. 1979~ acting on instructionse and in the r-resence cf 

Cassell Spencer and the defendant 0 he carried out L~e s~veyo 

He prepareG. a vl.an o£ L~e area surveyed and £c.unJ it to contain 4 

acres, 3 roods 36.6 perchesc Tha·t plan,~" which bears Survey Department 

Examination number 165530 'IIJa.S tendere6 in evidence as Exhibit lo 

It clearly shows tha·t the lane. is part cf "l'Iiss Pai':!le~E (j and is bcundec 

to the north on lane. occupied by OoS G Bl.oo:mfield.r anrl to L"le west 
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by Walter Reynolds. That area shown to be occupied ~y Walter 

Reynolds is ?eyon.d the·· stone ~1-::~h~ch d-ivi~~P ·"Miss_- Pappl~ii 

from 111 Negroe House 11
" and- is, c-1-ear.l¥ part.: o:f ~.egroe:' E:6u§e~"-

The witness testified that at t.~e request of Cn.ssell Spencer and 

apparently other persons alsoe he subsequently surveyed all the 

land comprisec in certificate of title registered at Vol.l34 Folio 

29_, dividing it into l.otso He rrepared a proposec sub-·di vision 

pl.an which bears date 19.10a80 and it was a.Qnitte~ in evidence as 

Ex.2. It shews the total area to be 28~ acres approximately, and 

th .., t ., ~ 1 " T1' l. .t '- ., ml 3 n • --!- '1.. t · t .., ... e ..to s are nu0!JLDerec. - ~" .1'le o numr::;erea. l..S ........ a reg1s erea. 

en the 13th Sept~~ber, 1973 at Volume 1099 Folio 629 in b~e name 

of O.So Bloom::fie.ldo That let was shown as part o:f Section .l:i. c:f 

the parent title registered at Vc-lwne 134 Folio 29 knmm as n.Miss 

Pappl.e"'o The let numbered 9 is that registerec at Volume 307 Folio 

63 in the name c:f C.A. Si'encer (the plaintiff} o That lot was the 

r:;art cf Section "B 0 kno\-tn as "'Top Hill n \vhich haec been transferreC:. 

in 1935 to Ralph Albert Segree. The ;;roposed sub---civision plan 

divided Section A n~tiss Pappl.e"' intc lots 1 u 2,7 & 3 and. ••;.qegroe 

House rn in Section B into lots !J" 5 g 6.. 7 & 8 ~ :It furb'-ler shO'WlS 

the cwner/occupier .~;,:f lDts 1 11 7, & 8 to be CeF.l.. S:;:::oencer (t.l-J.e 

deceased} , lets 2 & 3 u 0¢ S 0 Blcom:field g let <1 ~- Noel Robinson 11 

lot 5 3 Duncan Spencer and lGt 6 - a one acre plc~r. i1 the only one 

remaining in the name c::f the c..e:fendant? Nalter Re}mold.s. The lot 

nurnberea 1 11 containing 4 acres 3 roods 36. S perches !f is b.,_a.t 'lh~hich 

was surveyed en the 31 i 5/7 9 !l c.nd fer which the :rl.an Ex. 1 l!~as rrepareC. o 

The lot nnmt:erec 7 is saic to be in the r:ossession o£ C.J.:~:. Spencer 11 

contrary to wha.t is stated in Exa1o 

The witness was not sure wheth..er or not the sub-division 

plan" Ex.2 11 was submitteC::. to the Parish Council for 1>1anchester 

for approval. Ex. 2 is a photocopy of t..h.e original '!l\Thich was not 

produced or accounted foro However§ he subsequently ~repared 

another sub·--division plan., i:'ihich shows the sha;)e and dimensions cf 

the h.:;.ts tc be basically the same as these contained in the previous 

plan Ex. 2 J' al.thcugh the nurUl":lering c·:f the lets were no"'i;l different. 

The changes in the numbering are as fo1lows~-

On First plan~: Let l!l'on Secon<l plan LGt 7 
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On the first plcn - Lot 2~on Sec one plc.n - Lot 8 

.. 
L·Ot 3, ~ .. ~ - Let 9 

Let "-1.?' 
l"l .. ll'! - Lot 5 .. 

Lot 5 .. .. ~~ .. .... -.: Lot 3 & 4 .. 
:r.ot 6 .. !2] III n 

~ I.,ot '6 } !1'! 

} 
Lo·t 7, .. on n 

-~- I~ct 6 "' 
Lot 0 I!! on "' ·- Let 2 " ,.;;; 

Lot '"' ~ .. 1m 
~ Lo-t lo 'i'! :;.· r 

What is interesting to no·te is the person no"~&·; listed as :being 

the ij'ovmer/occupier" o:f the lots r"lemarcated en tl1.e seconr! pl.ano 

1Ylr~ O.S. Bl.oo:mfield. retains his twc le-ts (nc;~;,V" 9 & 8} 2 !11lrc D. Stanley 

retains his {new lets 7 ~ 2 & 1 ~ and 'itirhereas the defendant haG. only 

retained lot 6 ~- cne acre, ·the ne.,.v lot 6 now eir!l;races land from the 

fermer l.ots 6 & 7 -- and is of the area;; 3 .:::.cres, 3 roods 17 22 perchese 

In ether- ~ vlhereas on the first plan dated. 19/10/80., c.s, Spencer 

is listed as being the owner/occupier eof a lot containing 3 acres .. 

3 rcods,y 13 perches" in the subsequent pl.an he is not lister:. fer 

that lot. The defendant is now listed for that let§ and a one acre 

let is added to ¥1~ D. Stanley~s holding. Sc 'li;hereas in 19 8 0 ~ the 

plaintiff is listec en Ex.2 as Jbeing b'-le '~cwner/cccu:pier~~:~ of twc. 

lots .,one ~ acres 3 rco:el..s 36 perches (part of l!liss Parple) and the 

ether 3 acres 3 roods 13 perches {part o£ •>t::egrc House""} a total cf 

8 acres 3 rcods 9 perches., he is subsequ.en:tly listec as the owner/ 

cccu;)ier G·f only cne let cf 4 acres 3 rocds 36 rerches (part e:£ Miss 

Pap;_,le) = The lets totalling ai::T)roxima·tel.y S 3/ ~ acres are ccntigun'..lS, 

with a stone ~<al.l. divicing· b""lem~ 

The :;_=.•l.aintiff contends$ and I accept it, ·that in 1976., Cassell 

Spencer entered into a c·,:)ntract ;,-;i b.'l the de:fen2ant and cne Hilda 

Holness as cc-vendors, whereby he agreed tc ;:..::urchase anC. the venders 

agreed to sell to him "'all that :::;·art o£ Kingsland Pen in the parish 

of l~anchester comrrised in Certificate of Title registered. at Voll.ll!le 

184 Folic 29 cf the Register Book of Titles knc1rm as 1:2l.iss Pap:ple fer 

the sum c£ $18-vCOOeOO"o At that ti.u-:2e t..'IJ.e land had not .been surveyed.. 

It was estimate~ to contain ap~rnxL~ately 10 acres 3 anc the price 

per acre was agreed at $1 7 800. Itwas further agreed that the purchase 
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price of $19 7 000.00 would abate" depending on L~e acreage which 

the survey would establish~ 

The agreement was said to have beGn reduced to \~iting~ but 

it was never put in evidence {no dorlbt because it ci6 not fulfill 

the requirements of The Stamp Duty Act). Consequently" the provision 

of the Statute of Fraucs was not compliec witho Nevertheless~ the 

plaintiff relies en ·the equitable c""'.octrine of part performance as 

evi(':ence cf the contract contended for anc1 seeks an crcer for specific 

-r;erfcrmance an-.5./cr damages in lieu thereofo 

Let me nc'V-J ccnsic'..er if a v.c:li{~. contract was ccncluc.1ed be-tween 

the parties 7 an,_-:~ if SC· 7 the terms cf that ccntra-::t. The real issue 

in this regard seems to be the identify of the propert:y in ql.1l.estiC".;n. 

The plaintiff in his plea/:ings contenas that the agreement 111as for 

him tc purchase "all that part cf Kingslanc-'3 Pen .. 0 •••• known as 

1'1iss Papple " fie further said this~-· 

"'The p1aintiff surveye,::_ the lands the subject of the agree..'Tl.ent 

for sa1e and the proposed sub-C:i vision p1an i(:.entifies the a:Eoresaic 

lane.:. to be lC acres ir. area· .. "' 

The evicence clear1y is not in accord with the pleadingse 

First.ly ~ t.h.e i='art cf la.nf, '~>known as l·1iss Parp:te" illhich the ;_:~laintif:f 

and the c:efenr:-:.ant agreec-:. on was surveyed and fcmnc~ to contain just 

um~ler five acres tha·t was all the 1and kno<om as I':l.iss Papp.le \i¢ich ·:cu.ld 

have been a.ll~tteC. tc, the contract. Seccn0.1y ~ F'.,r. Sv:l'aby ~ s evi<"lence ~ 

which I acce~t? is that "the parties agreeG that the land being 

sold. wculc--:. be bcunded north en la.nd cf Gzziel B1ovmfield"' south 

ReynolC'~s I<ieta.l Cc:mpany. east on re.;.11aining lanGs of vendors k.nG¥<m 

as Negroe House if -.;r;est c:n main rc.ad Mandeville to Spur Tree,. o 

~~. Swaby sai~ he was not in possession of the diayr&!l at the t~e 

the agreement was :made 7 and s::::.· the onl.y reasona.i'"-)le inference to be 

drawn is that the parties C',escribed anG. agreed to tb.e bounf'.aries 

cf the land subject cf the agreement. The 10 acres mentionec then 

was purely by estimation, and it seems to me that if that were net 

sou then there would be no need fer the parties to agree fer the 

abatement in the purchase r:·rice depending en b."le acreage fcunc after 

surveye The surveyor saic that a dispute arose between the :r·arties 

after it ~qas ascertainec that the land known as Y.tiss Peppl.e v-1as only 
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five acres a_pprox.imatelyQ The plaintiff '11?as then ccntenC.in§ that 

he shc,ul.d .be allc tted 1 0 acres e That ~;ras not pcssible even assuming 

that the surv·eycr went cut :::.f "JL!>1iss Pepple" anC. c.ntc nNegrce Hcuse"' e 

I find as a fact that the :--lescription of t.~e land subject 

cf the contract agreed en l::y the ;;_-::a:tties 11 was as fcllc,.,~s ~-

All that Farcel of land rart of Kingsland Pen in the Parish 

cf Manchester known as Miss Papple butting nor"b-h. en lane. Df Ozzie1 

Blcc·mfielc 3 scuth nn lanes c-f Reynolds l1etal Ccmpany east en remain­

ing lands of vendors knc·\m as Negroe House and 'iflest en main roac 

frcm. f'1afl(ieville to S::_1ur Tree containing ten acres mere <Jr less" and 

being rart cf lane cc::mprised in Certificate of ·ritle registered at 

Vclume 184 Fclic 2:9 (the exact acreage te: :::e C.etermincCJ. :ty survey)~ 

I find as a fact that a special condition c·.f the contract 

~rovided fer the purchase :price tc ai:;ate depending cr.. the acreage 

and that the sale was subject to a sub~-:li visicn approval. I am of 

the view that the G.escription of the 1an(3. ~y its bc~undaries is quite 

clear., anG. is sufficient to put :!Jeyond :.}cubt what area ,:!f l.anG. it 

was tt.~.at the parties agree~:: en o ~The maxim cFalsa demonstratio non 

nocet" applies and s<::· the acdi tion (~f the worJ.s "'containing 10 acres 1J1 

mere cr lessw' has n<.:.: :prejudicial effect on the descri:;ticn ,-:-.f the land. 

It is quite clear that the land which the vendors and L~e 

purchaser agreed on is that which >"las surveyec:. Gn the 31st f.''iay 11 1979 

in their :::;:resence and is sho-vm en the pre-checked plan Ex~lQ It 

contains apprcxmately 5 acresc The parties estimatec1 it to contain 

10 acres .. m::::,re cr lessc There is a ceficiency of approximately 50 

percent, anG. I fu'C'. of the view that the r~urchaser ,:.ic. ne-t contempl.ate 

such a deficiency 3 and that the venders >;"?ere negligen-t in their 

estimate as to the acreage cf the lan<·lc If the :;;:arent certificate 

of title had been :r.resente:-:3. to the attcrney~at-lsa-t<? at the time the 

ccntract \ .. ,.as ent·ereC. into 2 I have nc dcubt that: he 111culd have rea1iseC. 

that such an acreage could net possibly be obtained fr0m L"'le land 

in Section A kncwn as Kiss Pa:pple~ The provision fer an ahatement 

in the ~-urchase price C.e;_::,ending en tl1.e acreage fcun:-:. on survey@ cou1.:.led 

with the term fixing the selling price at $1 ~- 800 per acre leaO. me 
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to hold that the misdescription in the acreage was honestly mace 

by the vencors 5 although with some industry,. their esthuate could 

have fallen much closer to the tvJe acreageo In the ordinary case 

where there is a suijstantial misrepresentation in the acreage of 

the land; it seems to me that it is reasonable ·to su:;::::pose that L~e 

;mrchaser may not have entered into the contract 11 hac he know"D the 

true acreageu and so he would have ti~e OFticn either to rescind the 

ccntract 11 cr tG enforce it with a cla.h"'n fer compensationo But that 

is not -the posi·tion in the instant caseo The land was clearly 

demarcated and properly descri:Oed in the contracto The mention of 

lG acres more or less is cn1y an estimate and does not vitiate the 

ccntracto Provision is :ma0.e f<Jr the aL'atement of the purchase price 

as ccmpensaticn~ 

be enforcedo 

The nature of the contract is such that it could 

The defen~ant~ in his pleadings 3 has net denied that there 

\'lias a ;rritten asreem.ent :::)eb~een the parties,. but he contends that 

it is statute barredo Generally S:beaking:r an action.- bc.sed on a 

si.J."!l.ple contracts must be brought ;;witl"lin six years cf the date en 

vrhich the cause c f acticn accrued. In contracts fer the sale of 

land, time begins to run from the date fixed for cc.:rnr:-.letion.,. and. 

when no such date is fixeds tillie runs against the purchaser from the 

{:ate that it beccmes imFossi.ble for him to convey. In the instant 

casee there is evidence that the survey hac tc be d0ne befcre ccm:tJle-

tion could be contemplateC.G The survey was net dcne until the 31st 

of 1!1lc,y 9 1S79 ancJ. the action vias brought on the 19th o.:f Febr'Uary 3 :'. 

1985. The action is not statute barred. In any event when the 

action is one fer sf!ecific I/erfcrmance w it c·:..•es nr'-t appear that the 

Limitation Act aFplies; the :prime ccnsiceration in such cases is ::he 

plaintiff~ s ·C.elay in seekin<:J his remedy. That in turn depenc'.s upon 

whether or net the purchaser is in possessian., fer then his possessicm 

may have crystalizec his equit~le title, and all that he is awaiting 

wculd be the legal titleo 

As a general rule., a transfer c.f the legal estate in land 

must be made by the per sen whc hol.r1s that estate o It is plain that 



- 9 

in the instant case, the legal estate does not reside in the defendant. 

But that is not the end of the matter~ The defendant is the only 

r;erscn with a beneficial interest in the land which was s:r;:'ecifically 

devised and Hilda Hol.ness, the personal representative of ·the deceasec,. 

Arthur Samuel Reynolds" holds the legal estate for the defendant 

subject cnly to the :.:~ayraent of debts and ether liabilities if necessary o 

The defendant may at any time call uron the personal re~resentative 

to transfer the legal estate to him. The defendant se~~s to have 

been the dominant person in enterin:s::; into the cont:ract of sale~ and 

he seems to have been in pcssession of the lanG. although it had not 

been conveyed to him. There can .be no G.cubt that he re:;::;resente(', 

and. agreed tc sell the parcel. of l.and as his o11m. In these circum.-

stances? the de:fendan·t cannot rely on the fact that he has not got 

the legal estate and so cannot make title. It wculd be within his 

DOwer to rerfect his title tc the land and to let the purchaser 

have b~e benefit of his c2ntract. This seems to Le basec. on a "\well 

established rrinci:rle. In the often citec, case c:f t~ortlcck v. Bull.er 

(180-~} 10 Ves. 292 a·t 315 ~ 316 7 Lcrd. Elden LsD $ u had this to say~-

~I£ a man¥ having partial interest in 
an estate 3 chuses to enter into a 
contract, representing itw and agree­
ing to sell it as hiri; ow-n" it is Ii.Ct 
competent tr: hi:m aften1ards t-:-; say,. 
thc,ugh he has valur>"!Jle interest., he 
has nc•t the entirety; and therefcre 
the purchaser shall nc·t have the 
bene:fit of his ccntra.c-t~ Fer the 
:rurpcse of this jurisdiction"' L'"le 
:;;;erscm cc-ntractin<; under th~>se 
circu.:mstancesi' is bcund by the asser­
tion in his contract; and if the 
vendee chuses tc take as much as he 
can have"' he has a right to th.atlf 
an{, tc an abatement; and the court 
1-11ill not hear the cbj ecticn cf the 
vendc·r 7 that the purchaser cannot 
have 'the "'l.'lihcle". 

In my judgm.ent"' the fact that the r:-laintiff has net jr.inec 

the personal re:;;resentative cf the deceased .. whc; hclc~s the legal 

estate in the land 7 as a defendant in the action& wnul0 not detract 

frcm the defendant~s obligation tc cure the defect in his title 

and in his ultimate liability to the plaintifL My vie'iiJs are Ll:l.a t 

t..'le parties •·Jere ccmretent to enter into the agreement ccntended. 



------------------~~~---~-

- 10 ~ 

fer by the p1aintiff; anc-2 they diu arrive ~t an agrse111ent whereby 

the vendors a-greel.':. tc sell and the purchaser a:;reed to purchase 

the 1anc that I have earlier describede They as;reeC. on the 

consideration and on the terms of r;ayment. They agreed that L~e 

1and should be surveyed and depending on the acreage" ta~ere wculd 

be an aJ:::oate..ment in the purchase :;?rice c They also agreec that the 

sale wcul& be subject i;.o Cl_SJJ.bC.ivision a_tJproval 9 and that t.o that 

end., a sub-~division :t)lan shou1d be prevared. 

The crucial __ l':!cnsiceraticn is whether or not the agreement 
--~----~ 

can :te enforcecJ.~ I·t is nnt unusual for venc1srs t(' enter into 

contracts :for the sale cf lots from registered. land befcre first 

cbtaining planning pen;1ission 3 and in such cases., it is not unusua1 

for the contract tc be expressed as being "'subject to sub~divisicn 

&l--r ... rcval n • The parties and their attorneys~at-lJ~tw wculc be aware 

of the reqiJ.i:tements cf the To"""-rn and Ccuntry Planning ,act and. the 

Lcca1 Improvements Act anc~. the fact that the veneer ·;;-Jculd net be 

able tc c0nvey a registere;: title unl.ess such a:r<:::rcvaJ .. wc:s first 

obtained. It is usually the obligation c:f the vendor to seek the 

requisite al;_proval., but it cannct l~.e imx_:liec thc.t he '&.rarrants that 

the approval will be giveno It is not a conci tion that can be v1aiveC. 

by the purchaser 11 2.nd if the veneer uses due (3.iligence and takes 

all reasonal::,le steps tc cb·tain the c.pprcval 9 but nevertheless" his 

a:;;>1;licaticn is refused, the contract cannot then be ccmpletedo 

The sub~divisicn approval is a condition precec':ent to the cc~mrletion 

c,f the contract, and it :must have been within t.Lne contemplation of 

the parties tc· treat the ccn·tract as at an end if the la\v cannot be 

co:m_L)lied with. 

In the instant case:; a prc..posed sub-division :rlan was 

submitted by the defenf:ant to the Parish Council of Manchester" 

the lc:cal authority J see:is:ing· its a:):;:-rc,val o The ap~lication was 

refused and t...ne defencant was so infcrmec .t:-y le·t'cer r:::.ate{J January 

lC 11 1955. 

It reacs as fellows~-



Mr. Walter Reynolds~ 
Pigeon GroYe 7 

Spur Tree P.O. 
Manchester. 

Dear Sir~ 

- 11 ~ 

January 10, 1985 

Re:; Proposed subdivision ;yf rart of Kingsland 
Pen~ Manchester by-X9u 

'&'~ith regards to your arplicaticn of 26th July" 1983 seeking 
permission to subdivide lands part c.f Kingsland Pen into nine (9} 
lots fer commercial/ industrial purpuse ~ I am tr·, in:Ecrm. ycu that 
the :proposal -,vas not reco:m:mended as the rn.iperty is in an area 
restricted :f,or bawd te mining. 

Ycu :may u h-:::wever appeal :for re--consideration, giving any 
further explanation that :r.J.ay assist in arriving- at .:::. favc·urat:l.e 
C.ecision. 

Y·:::mrs truly;; 

Secretar:t"'" 11 

Parish Ocuncil 7 I'/ianchester 

The matter di~ net end there~ It appears that the ,f"Lefenc-::.a.nt 

exercised his right cf appea1. 7 and the result is contained in a 

letter dated 24th A:£:·ril 9 1986 which rea(:':s as fcl.lcvls~-

.N:r o 'I!Jalter Reynolds !I 
Pigeon Grove •" 
SPUR THEE PoO. 

Dear Sir" 

24th April, 1986 

Re ~ FroposeC. Subci vision cf k;art cf KINGSLt.1ND PEN 
lJy_yC'l!__ ________ _ 

The Tmm Planning Department has aCvisec3. ~'JY letter dated 
7th IV.l.arch.,. 1936 that the l>~Iinistry cf Ccnstructicn has imposed 
certain conditions which will require amendment tc· ycur ['resent 
pro:;; .. ,osal for subcividing lands at Kingsland Pen. This arnenc:lment 
is inC:icated in reC. en the attacbec', copy cf the _;:_:>lan. 

Please therefore haT,_.,.e the subdivisicn re~~Cesigne-d. accordin~ly 
and re-submitted for further processing. 

Yours trulyr 

Secretary /Ivtanager 
Parish Council .:?·:Ianchester. 
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The amendment indicated in red en the Qlan seems to require 

the defendant to :provide a roadlirmy for the scheme which -&'lc uld rough­

ly run parallel to the main road from Spur Tree t0 Mandeville~ 

extending frc:m. lot 1 to lot 1 ami passing through lots 2 7 3 11 5 11 9 w & 

C 11 with only c•ne open.ins· unto the main road~ It does no·t apr;ear 

that anything further was dcne towards re-designins- that sub-division 

plano I susrect that the c::.efen-~:::.ant may have fcun<.~~ .it near im:;:;oss.ible 

to comply with the con>:..i..itiuns laid dcwn by the l"iinistry c•f Construc­

tion~ having regard to the fact that he had alrea(":y entered intc 

contracts for b.~e sale cf lots 2 .1 3 11 5, and 8 e and as re,Jards lot 

9; that had been sold and the transfer registereC:. 2.t Vclol099 Fcl..623. 

I am net certain ho'i>w it ca,.--ne aJbout that a separate title ;;vas issueD 

fc.r lot 9 l;efcre the sub-division plan i.'las a:;?prove'L 

The question therefore is t....h.is .- in the circu.."nstances cf this 

case Ill" ca.n it be said that the defendant acter"l ciligently and has 

taken all reasonable ste:i:)s tc obtain the sub·"<'-i vision approval.? 

In my view~ the answer must be that he haso In the :first placeg 

the weight of authcrity seems tc suggest that :~nee the a~plication 

has been refused.,. he need not have exerciseC. his :rigi1.t of appeal.. 

Nevertheless"' he did, with the result thc.t the cnn~_itions laic do;;;m 

are almost incapable ,-:,f rerfcrmance, and :may be cC;nsidered as being 

tantamount tc a refusalc If I c.m correct then .it means that the 

CCJntract fer sale is at an end, and the ~laintiff' s claim fer an 

crcer of specific i:erfcn:nance cr ·i":.ai·nages in lieu thereof u must fail o 

In suwmary~ I held that the parties reached a compl.ete agree­

ment for sal.e cf the l.and in question; but the sal.e coulc1 not be 

completed 't11ithcut the approval c•f the subo~divis.ion r:lan.. and that 

was a cc•nd.ition cf the agreemente If the sub-division ~lan had been 

approved; then the asreement wculd L•e binding en the rarties§ but 

since the approvc.l has been refused"' the ag-reement is at an end 

and is therefore net binC.ing on the partieso The plaintiff caP...not 

succeed in his claim fer specific performance cr c.c .. :mages in lieu. 

The defenC.ant die not pleac the al_':sence of the wr.i tten 

contract allegeC. :::y the plaintiff in his :pJ eaC:.ings ~ :In such a easel? 

it wculd be o:[)en fer the Ccurt to cr.S.er s:;:;·ecific performance r:'f the 
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ccntract 8 despite the fact that it was not evi~enced in writing 

and duly signed by the U.efendan·t; if the oral contract \¥as evidenced 

by sufficient acts of -;;art-performance., the Court could order 

specific perfcrmance of the contract,. provided the condition for 

sul;,~.cdvisicn aptr<J.va::. ha5 l'een fulfi1led or ccluld reasonably be 

fulfilledo But if that had been the case it wcu1d have heen just 

and equi ta.Jble tc· crder an at·atement cf the 1-:urchase price in terms 

of the agreement~ 

The C.efend.ant has counter~claimed L-:;r da-uages fer trespass 

on the lan{: knc-mm as Miss Pap;::le which he claims he was 1awfu1ly 

in possession cf0 He alleg•2S that the t_:.laintiff 1, l:~y hi.."nself ,, his 

ser;;rants or agents tresr·asse,c. on the 1and ~lith a bulldozer 

1_.;ushecl. away boundary wallsll' smashed and destroyed surveyor's 

monu.ments,7 tra.mi_:-el.lec t..""le heriba<Je, and i)lantet:l cern, ~eas anct 

Ji:'C>tatceso This ";ras J.cne CN£r ,3. period extendiny from the 2 Sth 

Noveml:·er 1983 to the l:Jt..h. February !J 1985 o It is interesting tc 

note that the plaintiff has never allegec tl1.at he had been put in 

i~cssession of the lanr:o I accept th·e evir"lence c f the C.efen1"2.ant 

that the plaintiff 'i.'las never :r-ut in possessicm 5 an(.l. that he t..~e 

J.efendant 1r1as in pcssessiona I find as a fact that the plaintiff 

by his servant cr agent,. enterer3. en land in the p·Jssessicn c-f the 

defenG.ant against the rw-ill of tbe defendant,. en ,-:::.ivers ,-=:ates between 

·c.lJ.e 28th Novew.!.Jer"' 1983 and the 14-t..l:l February i!f 19:85 and die the 

damage comr;lained cf= 

The defenc.ant has failec-: to speci:fically clairn en the plead-

in;;s" any ascunt fer srecial r2amages. Be has ~thrc~~ u~M in evidence 

certain sums which he is claiming fer s!_:'ecial dama9es i1 anc"l in my 

viewS! there is nr~ basis c·n which an award fer special damages can 

l:,)e made.., Hc:-;;,11ever"' the G.efenC.ant is entitled tc reccver general 

damages 11 even if he fails tc rrcve c..ny actual lcssc {See Sworciheath 

Pro~erties Limited v. Tahet & Ors. [1979] 1 llLLER 240 • I accept 

the evidence that the :;;,,laintiff planted crops on tl"le lance and accorf:.~ 

ingly"' the c~e:fendant is entitl.ed to be comrensated in a reascnable 

sum for the use .c;f the lanr.:: c A reasonat.' le SlJ.B 5 in m.y vie"ii? if wculd 

be the gross annual val.u.e :cf the lane "i~hich I 1rmul'i :;::ut at 10% cf 
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the value 7 that is $13D :per acre per annum for a period of ll years4 

I accept the evidence that the plaintiff paid a tc.tal sum 

of $2.,00CoCO to the defendant personally anG. the sum cf $12/YOCO~OO 

• ' ' _c to l>'Lr. Swaby 11 b~e attorney~at-law hav.J.ng the carrJ.age 01.. sale a 

'.rhes-e amm:u.Tlts must be returned ~tc the ['laintiff r. "With intereste 

and I am guided by S.13 (2) c-.:;f the Local Imprcvements Act. 

~y judgment is as fcll.mrs:-

There shall he juc1s:F,ent fer the defen~~ant en the claim anG. 

on the counter~claima' with c"'.amages on the counter~·claL"'l.l in the sum 

cf $1125. COg ¥lith costs to ·the {'.efendant t~) he c:tgreed cr taxec~. 

The ai'1l:Gunt -,-::f $14., 00(.' ~ 00 paid by the plaintiff sh2.ll be 

reraiC. with interest therecn at the ro.te of seven per centmR rer 

annuni frcm the date ciJ. which the various sums were :;::;aido 

I 
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