IN THE SUPREME COURT OF JUDICATUERE OF JAMAICA
IN COMMON LaAW

SUIT WG. C.L. 1985/s088

' BETWEEN CASSELL SPENCER PLAINTIFF
AND WALTER REYNOLDS . DEFENDANT

W. Clarke Cousins & Carol Sewell, for the Plaintiff V/ﬁff" e 5_>'L
, v 3 -
Gresford Jones & Errol R.A. Swaby for Defendant. S

V-

PLATTERSON, J. April 6, 7 & May 16, 1994

By a writ issued on the 19th February, 1985, the plaintiff
Cassell Spencer brought an action against the defendant Waléer Reynolids,
claiming an order for speciﬁic performance of a2 contract in writing
signed the 20th day of September, 1976 whereby “the defendant agreed
to sell and the plaintiff to purchase all that part of Kingsland
Pen in the parish of Hanchester éomprised in Certificate of Title
registered at Volume 184 Folio 29 of the Register Book of Titles
known as Miss Papple for the sum of $18,000.007.

The defendant filed a defence and counter-claim con the 1st
June, 1%85, and it appears that thereafter the action went to sleep. -
Cassell Spencer died, and on the 2Z2lst May, 1%%2, the executors Of
his estate, Edward Young and Allan Copeland, were substituted as
the plaintiffs to continue the action on behzlf of the deceased’'s
estate. A reply and defence to counter-claim wés ﬁiléd.wﬁ the I6th
Hovember 159Z.

¥hen the matter came on for trial, counsel for the plaintiff
appiied to zmend the pleadings to reflect that the defendamt was
"at all material times the agent of Hilda Holness® and further to
add z party as a defendanﬁy namely “Mz.Axtemus»thzgipg;ﬁﬁéiegegutgr of
the estate of Hilda Holness, deceased.®™ The court considered the
application and gave its ryeasons for refusing it. Counsel then
applied to amend the relief saught by adding as a further relief
to that for an corder for specific performance of the contract,

"damages for breach of contract in addition to or in lieu therecf.”®

This amendment was allcowed and the trial proceeded.



The plaintiff relied on the evidence of two witnesses in
proocf of the claim. Errol Rsy_Ashiey Swaby testified as tc what
transpired between fﬁe parties in 1%76. ¥r. Swaby is an Attorney-at
~1§w3 and he said that in Sepieﬁbery i§?6y the Sefendant and Hilda
Holness ("the vendors®) and Cassell Spencer {¥the purchaser®™) consulted
him. He took instructions. The vendors were selling to the purchaser
part of land known as Miss Paprple comprised in Certificate of Title
registered at Volume 184 Folic 29, estimated to f{contain} 10 acres.
The purchase price was $18,000.00; {calculated a2t $1,800 per acre)
with prcvision for an abatement in the price derending on 2 surveyor's
report. A deposit of 38,000 was paid on the sighing of the agreement
for sale which he prepared and $4,300 was paid subsecquentlily. &t the
time the agreement was signed, the vendcrs did not produce the
duplicate certificate c¢f title, but this was done subseguently.

The history <f this land is guite interesting. The land was
first brcught under the Registration of Titles Act in 1926. The
duplicate certificate of title, issued on the 4th January, 1926 named
Arthur Samuel Reynclds as the proprietor of an estate in fee simple
cf two parcels of land, part of Kingsland Pen,¥anchester, ccntaining
by survey seven acres three roods {(referred to as Section &}, and
twenty cne acres cne rood {referred tc as Secticn B). Twe Jiagrams
are attached depicting each secticn, and the acreage <f each. It is
common ground that Section A is known as "Miss Papple” and Secticn B
is divided intc two parcels, one is known as "Negrce Hcuse™ and the
cther as "Top Hill®™. 211 the land comprised in this certificate cf
title was acquired on transmission con the 20th December, 1931 by
Louisa Reynolds, widow, and Hilda Reynolds, spinster, the executrices
cf the estate of Arthur Samuel Reynclds, Jdeceased, and that fact
was entered on the certificate of title c¢cn the 5th February, 1935.
Hilda Reynclds was married tc Walter Joseph Holness on the 4th June
1542, Leuis Reynolds died on the 7th May, 1545. By his will the
deceased Arthur Samuel Reynolds, devised the parcels c¢f lanl kncwn
as "Miss Papple®, “Negroe House® and "Hill Tcop®, that is to say,

211 the registered land, to his son, Samuel Cornelius Reymolds for



1life and after his death, to the chi”éren of Sazmuel Ccrnelius for
life, with the provisc that should Samuel Cornelius die without

lawfnl issue, then it shcould pass o the lawful children of the

deceased®s daughter Hilda, and should she die without leaving lawiul

0

issue, then tc Walter Dennison Reynolds or his children. Samuel

chnellms Reynolds died without issue, and Eilda Reyvnolds had no

v

lawful issue. Walter Denniscn Reyvnolds, the defendant, becams
entitled to the beneficial interest in the land, and althcugh the
legal estate was never transferred £o him, his entitlement was never

3

guesticned and he exercised all the custcmary rights cf a fee simple

cwner in possessicn. It is £or that reascon that he negotiated the
sale of waricus parcels of the land. But in 1935, before his interest

vested, the part of Secticn B of the land known as "Hill Top®™ ccontain-
ing approximately 123 acres, was sold to Ralph Albert Segree and

a new certificate c¢f title was issued for that part, registered at
clume 307 Pclic 632. aAs a result, it was only the parcels knoﬁm as

"Miss Papple® and "Negrce Heouse® that remained and could be transferred

-

to the Cefendant, Those parcels were separated by a stone wzll, and
the boundaries were well defined.

A one acre lot of land from Section & <¢f the property known
as "Miss Papple™, was scld tc cne QOzziel Blocmfield and title therefor
was registered at Volume 1099 Fclio 629 of the Register Book cf Titles
cn the 13th September, 1973. Ancother 13 acre lct from "Miss Papple”
was scld to the szid Ozziel EBlcomfield and although it is not clear
when that was Jdcne, it was cexrtainly before 1575

Michagl Isaacs, a commissioned land surveyor, testified that

in 197%, Cassell Spencer reguested him te carry cut & survey of

certain land at Ringsland Pen, Manchester. He said that c¢n the

b

31lst May, 1979, zcting on instructions, and in the presence of

- 3,

Cassell Spencer and the defendant, he carried out the survey.
He prepared a plan c¢f the area surveyed and found it to contain £

acres, 3 roods 36.%6 perches. That plan, which bears Survey Department

Examinaticn number 165530 was tendered in evidence as Exhibit 1.

f“’%

It clearly shows that the land is part cf "Hiss Papple™; and is boundeld

to the north on land cccupied by 0.8. Blcocomfield, and to the west



by Walter Reynolds. That area shown to be cccupied Dy Walter
Reynelds is beyond the stone wall.which divides "Miss: Papple”
from "Negroe House®™, and is clearly pert of N¥egroe' Héuge..
The witness testified that at the recuest of Cassell Spencer and
apparently other persons also: he subseguently surveyed all the
land comprised in certificate of title registered at Vol.134 Folio
25, dividing it into lots. He prepared a propesed sub-division
plan which bears date 1%.310.80 and it was admitted in evidence as
Ex.2. It shows the total area to be 28} acres approximately, and
the lots are numbered 1 - 9. The 1ot numbered "3% is that registered
cn the 13th September, 1573 at Velume 1099 Folic 629 in the name
cf 0.S8. Blcomfield. That lct was shown as part of Section A cf
the parent title registered Volume 134 Fclio 2% known as "Miss
Papple®. The lct numbered © is that registered at Volume 307 Folio
63 in the nmame of C.A. Spencer {the plaintiff). That lct was the
rart of Secticn ®BT known as "Top HillY which had been transferred
in 1535 to Ralph Albert Segree. The proposed sub-division plan
divided Section A - Tliss Papple® inte lots 1, 2, & 3 and "dfegroe
House® in Section B into lots 4, 5, &6, 7 & &. It further shows
the cwner/occupier of lots 1, 7, & 8 to be C.A. Spencer ({(the
deceased), lots 2 & 3, 0.5. Blcomfield, Ict 4 — Noel Robinson,

~

lot 5, Duncan Spencer and 1ot 6 — a cne acre plcet, the only cne

I

T3

remeining in the name c¢f the Zdefendant, ¥alter Reymclds. The lot

numbered 1, containing 4 acres 3 rcods 3%6.5 perches, is that which

was surveyed cn the 31/5/79, and fcr which the plan Ex.

fod
1
4

was prepared.
The lot numbered 7 is szid tc be in the pocssession of C.A. Spencer,
contrary to what is stated in Ex.l.
The witness was not sure whether or not the sub-division
rlan, EX.2, was submitted to the Parish Council for Manchester
for approval. Ex.2 is a photocopy of the original which was not
oduced or accounted for. However, he subseguently prepared
another sub—division plan, which shows the shape and dimensions of
the lots tc ke basically the same as those contained in the previous
plan Ex.2, althcugh the numbering c¢f the lcts were now different.
The changes in the numbering are as follows:-

On First plan: Lot 1, on Second plan - Lot 7



On the fitsfﬁ?ﬁﬁ‘=Lot 2;on Second plan — Lot 8
¥ Lot 3, 7 i © - Lot §
= Lot 4, © ® " - Lot 5
i Lot 5, ® b = - Lot 3 & &
@ ot 6, 7 = " - Lot & 3}
3
k] Lot 7, B = w -~ Lot & ‘Q
w Lot 8y F B B - Lot 2
) Lot %5 F ® ® - Lot 1.

What is interesting tc note is the perscon now listed as being
the “cwner/cccupier”™ of the lcts demarcates cn the sscond plan.
Mr. 0.S. Blcomfield retains his two lcts [(now $ & 8}, Mr. D. Stanley
retains his {nocw lots 7, 2 & 1}, and whereas the defendant had cnly
retained 1ot 6 - cne acre, the new lot 6 now embraces land from the
fcrmer‘icts & & 7 - and is of the area: 3 acres, 3 roods, 22 perches.
In cther words whereas on the First plan dated 15/10/80, C.S. Spencer
is listed as being the cwner/occupier <f a lot containing 3 acres,
3 rcods, 13 pexches, in the subsegquent plan he is not listed for
that lot. The defendant is now listed for that lct, and a cne acre

lct is added tc Fr. D. Stanley’s hcolding. S whereas in 18580 . the

lots,cne & acres 3 roods 3% perches (part of Hiss Papple) and the
cther 3 acres 3 roods 13 pexches {part of “Negro House®) a total cf

£ acres 3 rcods 9 pexches,; he is subseguently listed as the ownerd

F

F

cccupier of only cne lot of 4 acres 3 rocds 36 perches {part cof Miss
Papzmlel. The lots totalling approximately $ 3/¢4 acres are contigunuis,
with 2z stone wall dividing them.

The plaintiff contends, and I accept it, that in 1976, Cassell
Spencer entered intc a contract with the defendant and cne Hilda
Hclness as co-vendcrs, wherxeby he agreed to purchase and the vendocrs
agreed to sell to him Tall that mart of Kingsland Pen in the parish
cf Manchester comprised in Certificate cf Title registered at Vclume
184 Folic 2S5 cf the Register Book of Titles known as Miss Papple for
the sum ~f $18,000.00". At that time the land had not been surveyed.

)

It was estimated to contain approximately 10 acres, and the price

)

per acre was agreed at $1,800. Itwas further agreed that t



price of $18,000.00 would abate, depending on the acreage which
the survey would establist

The agreement was said to have been reduced to writing, but
it was never put in evidence {no doubt because it <id not fulfill
the requirements ©f The Stamp Duty Act). Consegquently, the provigion
Of the Statuts of Frauds was not ccmyliei with. Nevertheless, the
plaintiff relies on the eguitable Joctrine of part performance as
evidence <f the contract contended for and seeks an crder for specific
rerformance and/or damages in lieu thereof.

Let me ncw consider if a valid contract was concluded between
the parties, and if so, the terms of that contract. The real issue
in this regard seems to be the identify cof the property in guestion.
The plaintiff in bhis pleadings contends that the agreement was for

-~

him tc purchase ®all that part ¢f Kingsland Pen ....... known as
Miss Papple ......" He further said thiss-

"The plaintiff surveyed the lands the subject of the agreement
for sale and the proposed sub-division plan identifies the aforesaid
land to be 1§ acres ir area.”

The evidence clearly is not in accord with the pleadings.
Firstly;Athe rart cf land "known as Miss Parple”™ which the plaintiff
anc the Jdefendant agreed un was surveyed and found te contain just
under five acres ~ that was all the land known as Miss Papple Which could
have been allctted to the contract. Seccendly, Mr. Swabyv's evidence,
which I accept, is that "the parties agreed that the land being
sclld would be bhounded north on land of Czziel Bloomfield, south

- -

Reynclds Metal Company, =2ast on remaining lands of vendors known

TR
as Negroe House, west cn main rocad Mandeville to Spur Tree®

¥Mr. Swaby said he was not in poussession ¢f the diagram at the time
the agreement was made, and so the only reascnable inference to be
drawn is that the parties described and agreed to the houndaries

cf the land subliect <f the agreement. The 10 acres mentioned then
was purely Dby estimation, and it seems to me that if that were nc
so, then there would be no need for the parties to agree for the
abatement in the purchase price depending on the acreage found after

survey. The surveyor said that a dispute arxose between the parties

after it was ascertained that the land known as MHiss Papple was only



five acres approximately. The plaintiff was then contending that
he shcould be allctted 15 acres. That was not possiblie even assuming
that the surveycr went cut of "Miss Papple”®™ and cnte "Negroe Hcouse®.
I £ind as a fact that the description of the land subject
cf the ccntract agreed on by the narties, was as fullcows:s—
£11 that parcel »f land part of XKingsland Pen in the Parish
cf Manchester known as Miss Papple butting north c¢n land of Ozziel
Bloemfielsd, scuth on lands of Reynclds Metal Company east cn remain~

ing lands of vendors known as Negroe House and west on main road

h

rem Manceville to Spur Tree ccntaining ten acres mcre or less, and
being part ~f land ccmprised in Cerxtificate of Title registered at
Volume 184 Folic 29 {the exact acreage t¢ Ze dfetermined Ly survey) .

I fimn: z fact that a special conditicn of the contract

I
oy
&}

rrovided fcr the purchase Drice e abate depending on the acreage
and that the sale was subject to a sub~divisicon approval. I am of
the view that the description of the land Ly its boundaries is guite

clear, and is sufficient to put beyond Joubt what area of land it

was that the parties agreed ocn. "The maxim "Falsa demcnstratic non
noccet® aprlies and so the addition of the words “containing 10 acres,

mcre cr less®™ has ne prejudicial effect on the descripticon of the land.

It is guite clear that the land which the vendors and the
purchaser agreed on is that which was surveyed cn the 3lst May, 1972

=.1., It

£

in their nresence and is shown on the pre-checked plan

o)

ccntains approximately 5 acres. The parties estimated it to contain
10 acres, more cr less. There is a feficiency cf approximately 50

percent, and I am of the view that the purchaser <id not contemplate
such a deficiency, and that the vendors were negligent in their
estimate as to the acreage ¢f the land. If the parent certificate
cf title had been presented to the attcrney-at-law at the time the
cocntract was entered into, I have nc doubt that he would have realised

-

that such an acreage could not possibly be obtained fxrom the land

in Sectiocn A known as Miss Papple. The provisicn £cr an abatement

in the purchase price depending on the acreage fcunl on survey, coupled

with the term fixing the selling price at $1.8060 per acre lead me



tc hold that the misdescription in the acreage was henestly made
by the wvendors, although with scome industry, their estimate could
have fallen much closer to the true acreage. In the cordinary case
where there is a substantial misrepresentation in the acreage of
the land, it seems to me that it is reascnable t¢ suppose that the
rurchaser may not have entered intc the contract, had he known the
true acreage, and so he would have the orticn either to rescind the
ccntract, or to enforce it with a claim for compensation. But that
is not the pesiticn in the instant case. The land was clearly
demarcated and properly described in the contract. The mention cof
10 acres more or less is conly an estimate and dces not vitiate the
ccntract. Provision is made for the abeztement of the purchase price
as compensaticn. The nature of the contract is such that it could
be enforced.

The defenfant, in his pleadings, has not denied that there
was a written agreement bhetween the Qarties, hrut he contends that
it is statute Larred. Cenerally speaking, an action, based on a
simple contract, must be Drought within six yesars ¢f the date on
which the cazuse ¢f acticn accrued. In contracts £or the sale of
land, time begins to run from the date fizxed for completion, and
when nc such date is fixed, time runs against the purchaser from the
Zfate that it becumes impossible for him to convey. In the instant
case, there is evidence that the survey had tc De done Lefore comple~
tion could be contemplated. The survey was not dcne until the 3lst
of May, 1572 and the action was brought on the 12th of Febriary.:.
1585. The actiocn is nout statute barred. In any event when the
acticn is cne for specific performance, it does nnt appear that the
Limitation Act applies; the prime ccnsideraticon in such cases is the
claintiff’s delay in seeking his remedy. That in turn depends upon
whether or nct the purchaser is in possession, for then his possession
may have crystalized his eguitahle title, and all that he is awaiting
wculd be the legal title.

As a2 general rule, a transfer <f the legal estate in land

must be made by the perscn whe holds that estate. It is plain that



the instant case,; the legal estate dces not reside in the defendant.
But that is not the end of the matter. The Zefendant is the conly
rerscn with a bkeneficial interest in the land which was specifically
devised and Hilda Holness, the personal representative of the deceased,
Arthur Samuel Revnolds, holds the legal estate for the defendant
subject cnly to the payment of debts and cother liabilities if necessary.
The defendant may at any time call uvpon the persconal representative
tc transfer the legal estate to him. The defendant seems to have
Deen the dominant perscn in entering intc the contract of sale, and
he seems to have been in ycssession ©f the land althcugh it had not
heen ccnveyed to him. There can be no <dcubt that he represented
cand agreed tc sell the parcel of land as his cwn. In thecse circum-
stances, the defendant canncot rely on the fact that he has not got
the legal estate and so cannot make title. It would be within his
power to perfect his title ¢ the land and to let the purchaser

have the benefit of his contract. This seems to be based cn a2 well

established rrinciple. In the coften cited case cf Mcortlcocck v. Bullex

{1804) 10 Ves. 282 at 315, 316, Lord ®Rldon L.D., had this toc sav:i-

"If 2 man, having partial intsrest in
an estate, chuses t¢ enter into &
contract, rerresenting it, and agree-~
ing to sell it as hig own, it is not
competent to him afterwards to say.
though he has valuable interest, he
has not the entirety; and t&eref¢re
the purchaser shall act have the
benefit of his contract. For the
rurpose of this jurisdicticn, the
perscon contracting under thise
circumstances, is bocund by the asser-
ticn in his contract; and if the
vandee chuses to take as much as he
can have, he has a2 right to that,
and te an abatement:; and the ccurt
will not hear the chjecticn cf the
venGor, that the purchaser cannct
have the whcole®

In my Zudcment, the fact that the plaintiff has not joined
the personal representative cf the deceased, who hclds the legal
estate in the land, as a defendant in the action, would not cetract
from the defendant®s cbhbligation tc cure the defect in his title

and in his ultimate liability to the plaintiff. My views are that

the parties were ccmretent to enter intc the azgreement contended
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for by the plaintiff, and they 4did arxrive =t a2n

[‘U

Greement whereby
the vendors agreed to sell and the rurchaser agresed o puxéhase
the land that I have earlier described. They agreed on the
consideration and on the terms of rayment. They acreed that the
land should be suxveyed and depending on the acreage, there would

e an abtatement in the purchase price. The
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sale would e subject tc a subdivision approval, and that to that

end, a sub-divisicn pian should Le prepared.

The czk01a1 cnsicderaticn is whather or not the agreement

———

can e enforced. It is not unusual for vendnrs o enter into

bd 2

65ﬁ£racts for the sale ¢f iots from registered land before first
chtaining planning permission, and in such cass2s, it is not unusual
for the contract tc be expressed as being "subject to sub-divisicon
arproval®. The parties and their attozneySQat“léw'wculﬁ be aware
0f the reguirements cf the Town and Ccuntyy Planning Act and the
Local Improvements Act and the fact that the vendcr would nct be
able to convey a registered title znless such approval was first
chbtained. It is usually the cbligation of the vendor to sseck the
reguisite approval, but it cannct be implied that he warrants that

iven. It is not a condition that can he waived

o2

Ly
ig!

the approval will
by the purchaser, znd if the vendor uses due diligence and takes

all reascnalble steps to cbitain the 3ﬂWECVa1 but nevertheless, his
application is refﬁseﬂ& the ccntract cannct then be completed.

The sub-divisicn approval is z condition pxeceien% to the completion
zf the contrattg and it must have been within the contemplaticn of
the parties to treat the ccntract as a2t an end if the law cannct be
complied with.

In the instant case, a proposed sub-division plan was

5

submitted by the defendant to the Parish Council of Manchester,

the lcocal authority, seeking its approval. The application was

refused and the Jdefendant was sc informed

T

etter <ated January

) -;_\
=t
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It reads as Efcllowss—
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Mr. Walter Revynoldés,
Pigecn Grove,

Spur Tree P.O.
¥Manchester.

Dear Sir:

Re: Proposed subdivision of part of Kingsland
Pen, Manchester by wvou

uly, 1583 seeking
o

g s
vernmission t¢ subdivide lands part of XKingsland Pen into nine (9}
lots for commercial/industrial purpose, I am to inform you that
the propesal was not recommended as the property is in an area

restricted for bauxite mining.
¥ou may, however appeal for re-consideration, giving any

further explanation that may assist in arriving at 2 favcourahle
cecision.

¥ours truly,

Secretary,
Parish Ccuncil, Manchester

The matter did nct end there. It apinears that the defendant
exercised his yight <f appeal, and the result is contained in a

letter dated 24th April, 1986 which reads as follcws:—

24th April, 1986

¥r. Walter Reynclds,
Pigeon Grove,
SPUR TREE P.0O.

Dear Sir,

Re: Proposed Subdivision of part of KINGSLAND PEN
by youa

A

The Town Planning Department has advised v letter dated
7th March, 1926 that the Ministry cf Constructicn has impoused
certain conditions which will regquire amendment to your [resent
proweosal for subdividing lands at XKingsland Pen. This zmendment
is indicated in red on the attached copy <f the plan.

Please therefore have the subdivisicn re-designed accordingly

and re-submitted foxr further processing.

Yours truly,

Secretary/Manager
Parish Council Xanchester.
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The amendment indicated in red on the plan seems o reguire
the defendant to provide a roadway for the scheme which would rough-—
ly run parallel to the main road from Spur Tree to Mandeville,

extending frcm lot 1 o lot 7 and passing through lots 2, 3, 5, 9, &

161]
2
©
&
4]
3
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o
¥
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S, with only cne cpening untce the main rcad. It doe

-

that anything further was dcne towards re-designing that sub-division
o) =

plan. I suspect that the Jefendfant may have found it near impossible
tc comply with the conditions laid down by the Ministry of Ceonstruc

Az

wad alread

o

tion, having regard tc the fact that he }?

Ly

o

o

contracts for the sale of lots 2, 2, 5, and &, and as regards lot
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s that nad been scld and the transfer registered o

\H

I am nct certain how it came abcut that 2 separate title was issued

for 1ot 8 befcre the sub-division plan was approved.

The gquesticn therefore is this, in the circumstances «f this
case, can it be said that the defendant acted diligently and has
taken z11 reascnable steps &0 ohtain the sub-division approval?

In my view, the answer must e that he has. In the first place,

the weight ©f authcrity seems te suggest that rnce e application

k&

%

has keen Iefuseug he need not have exercised his rignt of appeal.
Mevertheless, he 4id, with the result that the conditions laid dowm
are almost incapzble —~f performance, and may be considered as eing
tantamcunt to 2 refusal. If£f I am correct them it means that the
contract for sale is at an end, aznd the plaintiffis claim for an
crder of specific performance cr damages in lieu therecf, must fail.
In summary, I hold tﬁat the parties reached a complete agree-
ment for sale <f the land in question; but the sale could nct be
ccmpleted without the approval of the sub-division plan, and that
was a condition cof the agreement. If the sub-division plan had been
approved, then the agreement wo uld e binding on the parties, but
since the approval has bheen refused, the agreement is at an end
and is therefore nct binding on the parties. The plaintiff cannct
succeed in his claim for specific performance cor Camades in lieu.
The defendant did not plead the absence of the written

contract alleged oy the plaintiff in his pleadings. In such a case,

1t weould be open fcr the Ccurt to corder specific performance <f the



centract, despite the fact that it was not eviilenced in writing

efendant; if the coral contract was evidenced

]

and duly signed by the
by sufficient acts of part-performance, the Court could order
specific performance of the contract, provided the condition for
sub-division 28PTeval had heen fulfilled or could reascnably be
fulfilled. But if that had been the case it would have heen just
and eguitabile to crder an abatement cf the purchase price in terms
of the agreement.

The Zefendant has counter-claimed for damages fur trespass
on the land kncown as Miss Paprnle which he clzims he was lawfully
in possession ¢f. He alleces that the plaintiff, Ly himself, his
servants or agents tresypasseld con the land with a bullliozer .

- .

vushed away bound ary walls, smashed and destroved surveyor's
monuments, trampelleld the herbage, and pvlanted corn, peas and
rotatces. This was dene over a period extending from the 28th
November 1983 to the 14th February, 13%85. It is interesting tc

note that the plaintiff has never alleged that he had heen put in

ressession of the land. I accernt the evidlence c¢f the Jefendant

that the plaintiff was never put in possession, and that he the

24

&)

‘e;en Jant was in possession. I fin s a fact that the plaintiff

Ly his servant or agent, entered cn land in the possessicon of the
defendant against the will of the defendant, on <divers rates between
the 28th Hovember, 1983 and the 14th Fekruary, 1985 and Gid the
damage complained cf.

The fefendant has failed to specifically claim —n the plead-
ings, any amcunt for special damages. He has “thrown uwp® in evidence
certain sums which he is claiming fcr special damages, and in my
view, there is no bDasis on which an award for special damages can

e made. However, the defendant is entitied to recover general

damages, even if he fails t¢ prcve any actual loss. ({See Swordheath

i
e

Properties Limited v. Tabet & Ors. [197%9] 1 ALLER Z40}. I accept

the evidence that the plaintiff planted crops on the land, and accord-

ingly, the cefendant is entitled to be compensated in a reascnable

nablie sum, in my view, would

O
M

sum for the use ¢f the land. & reas

be the gross annual wvalue of the land which I weculd put at 168 of



the wvalue, that is $130 per acre per annum for a period cof 13 years. | |
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I accept the evidence that the plain
of $2,08C.00 to the Sefendant perscnally and the sum of $12,0006.00
to Mr. Swaby, the attorney-at~law having the carriage of sale.
These amcunts must be returned tc the plaintiff, with interest,
and I am guided by 13{2} of the Local Improvements Act.

¥y Wuﬁgment is as f« 11 WS 2~

‘there shall bhe judgment f£or the defendant on the claim and
on the counter-claim, with Camages on the counter-claim in the sum
cf $1125.0G, with costs to the cefendant to be agreed or taxed.

The amcunt of 314,000.C00 paid by the plaintiff shall be
reraid with interest therecn at the rate <f seven per centum per

annum frcm the datecon which the various sums we”e naid
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