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JAMATCA

IN THY COURT OF hPP7TAL

SUPREME, COURT CIVIL APPSAL No. 35/80

BEFOR: The Hon. Pr=sident (Ag.) ,
The Hon. Mr. Justice Carey, J.h.
The Hon. Mr. Justic: “iricht, J.A. (Ap.)

BETWIEN - THT STAMP COMMISSIONER OF A\PPZLLAIT
JAMAICA

AND - ARPAD RONAI RESPONDENT

Mr. R.N,A, Henrigques, Q.C., for respondent

i

Mr. Hs Hamilton and Mr. Philpotts-Brown for appellant

June 23, 23; May 4, 5
and July 30, 1982

KERR, P. (Ag.):

This is an appeal from a judpment of Marsh, J. delivered
on the 29th March, 1980, setting aside a confirmed assoésment of
transfer tax in the sum of One Thousand On: Hundrzd and Twenty-five
Dollars made by the appellant Commissioner against the respondent.

Tha facts are not in dispute. The respondent was at
the material time Lhe remiétered propriztor of an estate in fee simple
known as No. 7 “inci.s:ster Road, St. Andrew. Oon July &, 1949, he
granted an option to purchase the said property to Jamaica Broilers
Limited. The consileration for the option was 35,500, The grantess
exercised the option on June 15, 1970, and pursuant thereto the
property was transferred to the grantees on July 31, 1970, the purchase
price being %$50,000, The appellant first assessed the transfer tax
payable thercon under the Transfer Tax jct (hereinafter refarred to
as the fAct) at #81,250. However, this amount was subsequantly
reduced on the basis that the %5,000 pajd for the option was not

taxable as the option was granted before the Act came into effect.
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The assessment was confirmed by the Commissioner despite formal

objections by the raespondent. The Coumissioner duly issued his
formal notice of decicion dated 15th ipril, 1976. On appeal to

Marsh, J. the asscssment was set aside with costs to the respondent.
Marsh, J. in his oral judgment after a revicw of the
arumients and the documents tendered held, inter aliz, that the

case of William Zorxy and Sons Ltd. v. Inland Revonue Commissioners

(1964) 3 211 ®,n, p. 66, was distinzuishable in that that case merely
decided on the particular facts that an option was not a contract

for salce. He concluded:

"7 have come to the conclusion that the
transacstion in this case was effectad
pursuant to a contract made before the
2nd April, 1270 and therefore falls out-~
side the charge to tax havinsg been caught
by the provisions of section 46 (&) (a)."

Before us Mr. Hamilton's arguments wers along the same
lines urzed baiore Marsh, J. He submitted that szction 3 of the
Transfer Tax Act, 1971, brings into charge 2ll traansfer of prowaerty
made after 1st fpril, 1970. The option having been granted in
1969 did not fall within the provisions of *the /ot and was cleariy
not taxable. Howaver, he maintained that the exercise of the option
and the subscquent transfer of the property over which the option was
exercised was within the taxable period and was liable to tax since
it fell outside the exemptive provisions of section 46 ( 4)(a) of the

fcte Further that under section 11 (1) of the fct the grant of

option is by itse2lf a taxable occasion and that section 11 (2) ~hich

provides that the grant of the option and the transaction in fulfilment

shall be treated as one transaction was concerned with computation of
taxes. 4 clear distinction should be drawn between ths option and
he contract of transfer of the property over which the option was
exercised (sec. 10 (1) of the Act). He cited in support wWilliam

Cory v. Inland Revenue Commissioners (supra).

Mr. Henrigues contended that for the proper
interpretation of the rclevant provisions regard must be had to the
scheme of the et When an option is granted there are three stages

leading to a complute transfer:




( i) The grant of the option.

( ii) The exercise of the option by the
grantee and

(iii) The contract of transfer flowing from
the exercise of the option.

The aim of the Act he astutely argued is to impose tax

at source so that on the grant of an option transfer tax is payable
not only on the value of the option as may be evidenced by the
consideration therefor but also upon the value of the proberty over
which it is excrcisable, Accordingly, section 11(3) of the Act
should be interpreted to the effect that when the option pre-exist
the taxable period the subsequent completion of the transfer if
effected before the cut=-off period in section 46(4)(b) no transfer
tax would be payable upon the entire transaction because in the
words of section 11(2) they should be treated as one tramsaction.-

Further Cory's case 1s concerned with interpretation of
an English statute which is different in terms to the Transfer
Aet and is therefore unhelpful to the appellant's cause.

In putting forward these competing contentions the attorneys
on both sides were enthusiastic and optimistic but quite properly
not dogmatice The decision must rest upon the interpretation of
a statute and neither interpretation as urged could be called far-
fetched.

Now in interpreting this fict regard must be had first to
the fact that this is a Revenue Act and therefore the normal approach
of the court in leaning towards an interpretation favourable te the
citizen as is desirable in penal statutes is inapplicablg and
secondly to the retroactive effect of the jot.

The general retroactivity is to be found in section 3(1)

which reads:

"gubject to and in conformity with the
provisions of this Aet (which, except
as hereinafter spec¢ifically provided

to the contrary, shall apply in
relation to trangfers after the 1st
April, 1970, and prior to the commence-
of this ict, as they apply in relation
to transfers thereafter), tax shall be
¢harged at the rate of two and one half
per centum of the amoéunt or value of
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"such money or money's worth as is, or as

may be treated under this Act as being, the
consideration for each transfer after the

1st Lpril, 1970, of any property; and tax
charged in respect of any such transfer shall
be borne by the transferor. "

The categories of property subject to tax are described in
<;‘g section 3(4):
, "(a) land;
(b) a lease of landj
(C) evecoscsessosacassscsncssanes

(A) (1) eevencescncsosscossacccns

(ii) beneficial interests derived by way
of settlement from property in any
such class, whether through one or
more settlements, and, without
prejudice to the generality of any

A provisions of this fAct, reference

Kw/\ in any preceding paragraph of this
subsection to any class of property
includes reference to any class of
right or interest created by way of
the part disposal of property in any
clasg referred to in that paragraph,
and tq any class of option as respects
any suc¢h property transferable upon
the exercise thereof. "

Section 11 of the fct deals specifically with options.
"Option" is not defined in the fct, Accordingly before essaying to

interpret the provisions of section 11, it is seemly prudent to

N

consider the nature of an option.

"My Lords, toption' in its widest interpretation
means simply choice or freedom of choicz. An

. obligation in a contract can frequently be
performed in a large number of ways and the party
under obligation can choose any one of the ways

that he likes. 49 08000 n000addrsobeotoer s s

©0e0ssacetsciacs st etar st d But when a contract
itself limits and enumerates the obligations, as
when it obliges the shipper to ship wheat or barley
or flour, it is quite sensible and natural to talk
of his having an option to ship any one of these
three commodities. There is, however, a narrower
<;;\ sense in which the word can be used and that is to
/ confer s right of cholce specially granted to the
~ holder of the option and to be used solely for his
; A own benafit, It is in this sense, I think, that
* the word is generally used in the business world.
Reardon Smith Line v, Ministry of Agriculture,
Fishorics and Food, 11963) 1 N1l E.R. DPs 559 per
Lord Devlin. " '
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"Canadas = "An option is defined in Paterson v, Houghton
(1909), 19 Man. R. 168, 12 w,L.R. 330, as follows:

"An option is defined to be a right acquired by
contract to accept or reject a present offer within a
limited, or, it may be a reasonable, time in the future',
Yanik v, Conibear & Northern Transportation Co. , Ltd.

(No, 2), (1945), 1 w.w.R. 33 per Bwing, J.A. at pe 423"

quoted from Words and Phrases Judicially Defined 2nd Edition Vol. L
p. 38.
Now section 11 provides:

"(1) Without prejudice to any provisions of this Part,
the grant of any option mentioned in subsection (4)
of section 3 is the transfer of property (namely
the option) and, in particular, shall be treated as
such =

(a2) in the case where the grantor binds himself
to sell what he does not own and, because
the option is abandoned, never has occasion
to own

(b) in the case where the grantor binds himself
to purchase what, because the option is
abandoned, he does not acquire but subject to
the following provisions of this section as to
treating the grant of an option as part of a
larger transaction.

(2) 1If an option is exercised the grant of the option and
the transaction entered into in fulfilment of the
grantor's obligations under the option shall, in
accordance with regulations made under section 4k,
be trcated for the purpose of charging tax as a
single transaction, "

It is clear that the Act is making the grant of an option by
itself a transfer of property as distinct from the property over which
the option is exercisable. Such other property by itself would fall
under one of the other categories defined in section 3(4). I am
fortified in so holding by the lay-out of subsection 3(4). In that
regard I note with interest *hat beside property in section 11(1)
there is in parenthesis thus:;- '"(namely the option)", In so doing
"option" and "property'" are placed directly in apposition and therefore
the manifest intent of the legislature was that the option itself
should be regarded as property and a grant the transfer of
property. In my view the Act did not intend to change nor has it
changed the basic nature of an option. In that regard, I find

comfort in the following eloquent exposition of Lord Diplock in

William Cory & Sons Ltd. v. Inland Revenue Commissioners (196%),

S
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3 All E.R. p. 75:

"y contract for the sale of property is of a
different juristic character from an option to

buy property. The former is a bilateral or
synallagmatic contract. It comprises mutual
promises whereby cach party assumes an obligation
towards the other party: the vendor to transfer

to the purchaser the property the subject-matter

of the sale, the purchaser to accept the transfer
from and to pay the price to the vendor. The
obligations assumed by each party may be subject

to conditions, but not to a condition inconsistent
with the existence of a promise such as a condition
that the obligation assumed by a party need only

be performed if he chooses to perform it. An
option to buy property, on the other hand, once
validly created either by deed or the giving of
consideration by the grantee, is a unilateral or
"if" contract, to which the grantee is only a
protatic party. The grantor by his agreement to
the option assumes a conditional obligation which
he promises to perform, to transfer to the grantee
the property the subject-matter of the option, the
conditions to which his obligation is subject being
(i) the grantee's demand for its performance and
(ii) payment by the grantee of the agreed price.
The grantee by his agreement to the option acquires
the right to demand performance of his obligation by
the grantor, but he does not thereby assume any
obligation to the grantor which he promises to per-
form, The obligation on his part arises only when
he exercises the option by demanding performance by
the grantor of his obligation. It is the subsequent
demand by the grantee which converts the option for
the first time into a bilateral or synallagmatic
contract; i.e., a contract for the sale of the
property the subject-matter of the option, "

The distinctions drawn here between option and a contract
for sale of property are clearly of general applicability. It is
because of the very nature of an option that the statute had to declare
that a grant of an option per se was a transfer of property.

In my view the other subsections of section 11 seem wisely
consistent. By section 11(2) two transactions, the option and the
conveyance or ftransfer are to be considered as one for the purpose
of charging tax and for no other purpose. Mr. Henriques' attention
was directed to the words in the subsection relating to the
regulations. He summarily dismissced their presence by the elementary
observation that regulations cannot be used to interpret a substantive
act. This casual treatment, however, does not in my view explain
its presence. I accept that the proper regard for regulations vis-a-

vis their parent statute is as concisely stated:-

T
NP
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"If the fict is plain, the rule must be interpreted
so as to be reconciled with it, or if it cannot be
reconciled, the rule must give way to the jict."

Ex p. Davies (1872) L.R. 7 Ch. 526 at p. 529.

However, the inclusion of a reference to regulations in the
<;_\ manner eXemplified by subsection 11(2) is clearly purposeful. It is

an example of legislation by incorporztion. In Britt v. Buckinghame

shire County Council (1964), 1 .B. at p. 77 - The Court had to

consider the Town and Country Planning %ct section 83:-

"In relation to any notice served under this
section, the provisions of subsections (3)
to (5) of section 23 of this Act, and of
section 24 of this Act shall, subject to such
exceptions and modifications as may be pre-
scribed by regulations under this act, apply
as those provisions apply in relation to an
enforcement notice served under the said

<;\7 section 23%. "

In giving the judgment Harman, L.J. sald at p. 88:-

"It is like an amending section of the Act. So
that in my Jjudgment that regulation can be
referred to because it is embodied in the Act
itself and, having a gquasi-pasrliamentary
validity, is a good indication of the wishes
of the legislature, just as much as if it

were enacted in the Act itself."

The advantage of this form of legislation in section 11(2)

is that it facilitates changes in the method of computation. This
Q\/} may be effected by regulation without having to proceed by the
comparatively protracted formalities of an amending act.

The regulations are therefore relevant not in resolving
ambiguities in the Act but of illustrating how the policy of the
section as interpreted above is implemented by the regulations.

Regulation 18(1):-

"In the case of the exercise of an option at
which property is trarsferred by any person,
) then, for the purposes of charging that
(\\> person to tax, the grant of the option and
- the transaction entered into by the grantor
in fulfilment of his obligations under the

option shall be treated as a single transaction
and accordingly -

L5
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"(a) if the option binds the grantor to sell,
the consideration for granting the option
is part of the consideration for the sale;

(b) if the option binds the grantor to purchase,

the consideration for acquisition of the
option shall be deducted from the consideration
for the transfer pursuant to the exercise of
the rights under the option:

Provided that where the transferor acquired the

option (binding the grantor to purchase) other-

wise than directly from the grantcor, the deductible

consideration for acquisition of the option shall be

the consideration for its acquisition by the transferor.

(2) This paragraph shall apply in relation to an

option binding the grantor both to sell and to
purchase as if it were twoc separate opticns
with half the consideration attributed to each.

(3) BEvery reference in the foregoing provisions of

his regulation to selling property or purchasing
it shall be construed to include a reference to
any transfer of property or acquisition thereof
by way of its transfer, respectively. "

In my opinion subsection 11(2) has in contemplation the
graﬁt“of an option which is itself a taxable occasion and the follow-up
transaction transferring the property over which it is exercisable as
another taxable occasion but for the purposes of computation they
should be considered as onec. Accordingly, an option outside the
taxable period does not become taxable because the contract of transfer

pursuant to its exercise occurred in the taxable period; .in like'
manner a contract of transfer occurring within the taxable period does
not loose its liability to tax merely because the option to which it
relates was granted outside the taxable period. To hold to the

contrary would seem as illogicasl as saying O + 5 = O. I am

strengthened in so interpreting by a consideration of section 46 which

I shall critically examine in due coursea.

Before doing so, however, sections 11(3), (4) and (5)

ought to be considered:

"(3) The exercise or abandonment of an option
by the person for the time being entitled
to exercise it is not a disposal of
property. "
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"(4) The foregoing provisions of this
section shall apply in relation to
a forfeited deposit of purchase
money or other consideraticn money
for a prospactive purchase which is
dbandoned as they apply in relation
%o the consideration for an option
which binds the grantor to sell aznd
which is not exercised.

(5) Wrery reference in the forsgoing
provisions of this section to
seiling propsrty or purchasing it
shall be construed to include a
refercnce to any transfer of property
or acquisition thereof by way of its
tragsfer, respectively. "
The purpose of these subsections is intelligible on
the basis of the interpretation that the option itscelf when granted is

the "transfer of property" of which section 11(1) speaks.

When an option is granted the grantor is enriched to
the amount paid upon the grant. When the option is abandoned the money
paid in consideration is still the grantor's but the limitation on
his right to dispose of the property is removed and technically there
is a reversion,. It 19 %o put the matter beyond debate that the
section enacts that such should not be treated as a disposal of
property attracting a “ransfer tax. Similarly the mere exercise of
the option without the payment of money and transfer of property
should not be considered a taxable occasion. It would seem otherwise
if the grantee's rights were surrendered for valuable consideration.

Implicit in subsection 11(4) is the recognition that
the option itself is taxable on its intrinsic valuce

Mr. Henriques described the provisions of section 46 as
transitionals I am inclined to tne view that in 80 doing he was not
a little influenced by the marginal note to that effect. The marginal
note is of extremely limited use in the interpretatiom of an act and

in relation to gection 46(4) which is clear and wmambiguous it is

unhelpful,
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Section 46(4):
""No amount of tax shall be charged in respect of -
(a) a conveyance or transfer shown to the
satisfaction of the Commissicner to
have been effected in pursuance of any
contract made before the 2nd April, 1970;
(b) a transfer before the 18th November, 1970,
of any settled property as provided by sub-
section (4) of section 6, or of any lease
or option., "

Section 46(4)(a) concisely states that a conveyance or transfer
in -mrsuance of a contract for sale effected before 2nd April, 1970,
is ¢ empt from tax. It is immaterial whether or not the contract
of s.'> was made pursuant to the exerciseof an option. In the
instant case, the contract of sale and the transfer having been
effected after 2nd April, 1970 section 46(4)(a) is inapplicable.

Mr. Henriques at the outset quite frankly and correctly
stated he was not relying on this subsection. In this his opinion
was contrary to that of Marsh, Je. who was clearly in error.

However, as regards 46(4)(b) as set out in his respondent's
notice and before this court, he did not accept as correct the learncd
trial judge's opinion that "option" here was to be given the same
meaping as in section 171 and meant an option granted after 1st April,
1970, He contended that option here means an option created before
1st April, 1970 but the legislature prescribed the 17th November, 1970
so as to preclude options remaining outstanding indefinitely. It
gave the grantee an opportunity to complete the transactions before
the cut-off date,

Without detracting from his pleasing presentation, I am
constrained to say that there are glaring areas of weakness in the
structure of his argument. In relation to transfers of property in

Settled Land and Leases with which the subsection also deals, the

date, 1st April, 1970 is irreclevant and incompatible. The section

)

T
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declarze julite clearly that such transfers if effected before
November 1970 are exempt from tax. It is inconsistent therefore
to relate the date, 1st April, 1970, only to options. Such options
as pre-exist 1st April, 1970 in any event, would be outside the
taxable period. Equally it is unnecessary to interpret the date,
18th Navember, 1970. as the cut-off date for the exercise of options
and completion of the transfers vh : by section 11 the exercise of an
option is not a disposal of property and section 46(4)(b) makes no
mention of contracts of sale which are dealt with in section 46(4)(a).
Tuither his explanation that the subsection provided a sort of transi
transitional period to permit the grantee of an option to complete
the t-ansfer before 18th November, 1980 ignores the realities.

The Act was given assent on 10th April, 1971 and came

into ef ect by the Minister's proclamation on the 4th fugust, 1971,

many moniis after the 18th November, 1970. ficcordingly November 18,1970
in paragr:h 46(%4)(b) is an arbitrary date. When the Act came into
effect an ojtion either fell within section 46(4)(b) or outside
it and so be .t, Sections 46(4)(a) and (b) are therefore exceptions
to the general —-etroactivity anticipated in section 3:-
“mbject to and in conformity with the prov1sions
0! this Act (which, except as hereinafter
sn. cifically provided to the contrary, shall apply
in relation to transfers after the 1st rpril, 1970,
an¢ prior to the commencement of this ict, as they
aprly in relation to transfers thereafter).,,."
s regards section 46(4)(a) the Act granted an exemption
in respect of conve;wnces or transfers effected in pursuance of a
contract made before °’nd fApril, 1970. It is no more than a generous
gestnre of the legisiature in reasonable recognition of a business
deal that had virtualls closed at the time the Act came into
operation.
In giving sich interpretations as are set out above
I have not overlooked the submissions of respondent’s attorney as to

the legislative intent to impose a transfer tax payable at the time

the option was granted not only on the amount of the consideration




i

v

-12 -

for the option but on the property over which it was exercisable
irrespective of whether there was a contract for sale or of how
small the intrinsic value of the option or how large the value of
the property to which it related. It ig that I find the idea so
impractical that am moved to say that any implication 2f such a
legislative intent seoms unwarranted by‘the language of the statute,
In any event this would not affect the proposition that in general
and within the ambit of the ’ct the grant of an option is a taxablc
occasion and the contract of sale and/or conveyance pursuant to its
exercise is 2 separate taxable occasion.

ficcordingly, I hold that in the instant case the option
having been granted prior t» November 18, 1970 it iz exempt from
tax by the provisions of section 46(4)(b) of the ict but that the
contract of sale having been effected after fLpril 2, 1970, is
subject to transfer tax.

For these reascns I would allow the appeal and set aside
the order of the court beslow with the result that the decision of the
Stamp Commissionsr and his assessment of $1,125.00 would be revived

and affirmed.
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This is a short but difficult point of construction under the
Transfer Tax Act No. 17 of 1971, section 46 (4) which provides as
follows:
"No amount of tax shall be charged in respect of -
(a) a conveyance or transfer shown to the

satisfaction of the Commissioner to

have been effected in pursuance of any

contract made before the 2nd April,

19703

(b) a transfer before the 18th November, 1370

of any settled property as provided by

subsection (&) of section 6, or of any

lecase or option.
The matter arises in this way - on the 8th July, 1969 the respondent
in this appeal granted an option to purchase premises 7 Winchester Road
to Jamaica Broilers Ltd, the consideration therefor being %50,000.00.
The option was exercised on 15th June, 1970 and the property was transferrecd
pursuant to the exercise of the option on 31st July, 1970. ‘“Jhen the
respon ‘ent submitted the instrument of transfer to the appellant reflect-
ing ths consideration for the transfer as being %550,000.00, transfer tax
was assessed at $1,250.00 whereupon the respondent objected to payment
of the tax as assessed, and appealed to the Revenue Court on the ground
that no tax was payable by virtue of section 46 (4) (b) of the Act.
Marsh J. by an order of the court dated 27th March, 1980 allowed the appeal,
thus remitting the tax assessed. There is now an appeal from that
adjudication by the learncd judge of the Revenue Court.

Mr. Hamilton was commendably brief. He submitted that section

3 of the Act brings into charge all transfers of property made after 1st
April, 1970 2nd that saction % (&) specifies the classes of property
which are exipible for tax, and iacluded in that class, are options.
The option in the present case, having beon granted in 1969 clearly did
not fall within the charge for tax. When the option was exercised on
15th Juné 1970, a contract of transfer, which comes within the
provisions of the section, was created. Section 46 (4) does not exewpt

such a transfer from tax under the ict.

( [ Y
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Mr. Henriquss contended that it was necessary, in considering

the question which fell to be determined to have in mind (a) the

echanics of conveyancing and (b) th: scheme of taxation under the Tranéfén
Tax Act and how it relates to the mechanics of conveyancing. In the case
of options, the grant of the option, he regarded as stage 1; wher: the
opticn is exercised and a contract cntered inte, which concludes the
transaction, he regarded as stage 2. In normal convsyvancing przctise,
transfer occurs last and it 1s upon that occasion that sitrictly speaking
transfer tax should h=come wayibls. However, it was plain that the
lanzuage and scheme of the Act demonstrated that tax was collected at
stage 1 i.e. when the option was granted. So that the grant of nn cption
or the m2king of o contract of trunsfor alike attract transfer tax, for
the Act deoems transfer to have takon place at that moment of time. UYhere
an option is axercised nd a2 contract entered into pursuant to the
exércise, then these ev:nts are treated for purposes of tax as one
transaction. The legislation in the light of the retrosp:ctivity of the
Act appreciated that some transactions would be inco'plete when the Act
came into force and accordingly provided a transitional provisions, i.e.
section 46 (4). 1In the case of contracts of transfer, there was an
exemntion from tax if the transfer was effected before 2nd April, 1970

"

and as regards options, if the transfer of propsrty pursuant to the
exercise of thn option, was effested before 13th November, 1970. This
option was exercised on 15th June, 1970 and the transfer effected 31st
July, 1970 i.e. bafere 13th November, 1970. ‘fccordingly nn tax is payable.
Mr. Henriques submissions are 1t once attractive and subtle but
I fear invalid, as I will endeavour to demonstrate. The Transfer Tax Act
No. 7 of 1971 came into omeration by ministerial proclamation on 19th
July, 1971. It was given rctrospective effect (a not unkmﬂélfeature) of

revenue statutes, as sppears from the orovisions of section 3 (1) of the

rct which enacts as foliows:
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"Subject to an in conformity with the
provisions of this fct (which, except

as hereinafter specifically provided

to the contrary, shall apply in relation
to transfers =zfter the 1st April, 1970,
and prior to the coumencement of this

Act,

as they apply in relation to

transfers thercafter), tax shall be
charged at the rate of two and one half
per centum of the amount or value of
such money or moneys worth as is, or =as
may be trorted under this fct s boing
the consideration for each transfer
after the 1st april, 1970, of any
property; snd tax charged in respect of

any such transfer shall be borne by the

transferor."

Tax is thus imposed on all transfers of property made on or

after 1st April, 1970 unless otherwise provided. The contrary provision

is section 46 (4) which has been set out in the introductory segment of

this judgment. The classes of property which arc within the purvicw of

the Act arz to be found in section 3 (4):-

"This section applies to property in any
07 the following classes -

()
(b)
(¢)
(a)
(1)

(1i)

land;

a lease of landg
seccurities;

beneficial interests under any
settlement of -

property in any g¢lass mentioned in
paragraphs (a), (b), or (c);

beneficial interests derived by way
of settlement frowm property in any
such class, whsther through one or
more settlement, and, without
prejudice to the genernlity of any
provisions of this %ct, reference

in =ny proceading paragraph of this
subsection to nny class of property
includes referonce to any class of
right »r interost created by way of
the part disposal of property in any
class referred to in that paragr=ph,
and to ony class of option as
respects any such proverty transferrable
upon the exercise thereof.

bbb
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An option is therafore in its own right "property" which is capable of

transfer "Transfer" is defined in section 2 (1) as meaning:-
."t-r.cnocoaoooooncunonoqanccnnnoaooononeo
any logal or ecquitable transfer by way
of s~le, gift, exchange, grant, assign-
ment, surrender, release, or othnar
dispos:l, =2nd includes a transfer by or
2t the crdar or direction of a court of
competent jurisdiction or by way of
compulsory acquisition and “transferor',
in relation to such a transfer of
property means the perscon from whom the
sroparty is so transferred.®

It is perfectly true that separate provisinns have been enacted
in the Act relating to "options", viz, section 11 and "contracts of
transfer" section 10 and that sccetion 46 (&) (a) =aud 46 (4) (b) refer
in the former to cantr=ucts of transfer and the latter to options, but
that obvious fact does not in the slightest alter the plain fact that
an option 1s property in th: same sense that land, or lease of land,
securities or beneficial interests uundoer a settlument are classes of

property. I would invite attention to section 11 which is concerned

with ontions and shows plainly that an option 1s treated separatly and

distinctly from the contract which comes into bheing whin the option is

exercised. Section 11 (1) is in the following form:-

"Without prejudice to =any provisions of
this Part, the grant of any option
mentioned in subsection (&) of section
%3 is the transfor of property (namely the
option) and, in particular, shall be
troated ss suche-

(a) in the case where the grantor binds
himself to sell what he does not own
and, because the nption is abandoned,
never has occasion o OWRS

(b) in the casc where the grantor binds
himself to purchase what, because the
cption is ab.ndoned, he do2s not acquire,
but subjcct to thz following proviginns
of this s2ction as to treating the grant
of an option as part of a larger
transaction.

It is 2 well known rule of interpretation of statutes that

every word is to be given its normal grammatical meaning. The rule of

law upon the c¢onstruction of 2ll statutes is to construe them according to

to the plain literal and grammaticnl meaning of the words - (per
» %) z
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Alderson B in Attorney General v. Lockwood (1842) 9 M & W 378 at p. 398.)

The section states that the grant of an option is the transfer of
property, namely, the option. Tn other words the grant of an option isa
transfer of the option which is property. The phrase in parentheses is
not witheout significance. The transfer which is being de=zlt with is not
land or 2 lease or securities in respect of which the option may have
been granted, but the option agresment itself, bereft of its subject
matter. The subsequent subsactions are concerned with providing guide-
lines for the operation of the section in its tax gathoring endeavours.
For example, in order to calculate tax where the option is exercised and
a contract is entered into, the grant nnd contract are to be treated as
a single transaction. So this may result, depending on the particular
wording of the contract, of the tax already paid on the opticn grant being
deducted from that due under the contract of transfer. But this
trentment as a2 single transaction for the purposes of charging or
assessing tax, cannot affect the nature of the option as property decmed
to have been transferred at gront which is the taxable occasion.
Section 11 (3) is of importance: it prevides as follows:

"The cxercise or abandonment of 2n

option by the person for the time

being cntitled to exercise it is

not = disposal of property.”

I understand this subsectinn to mean that the fct does not

trezat the exercise of an option or the sandonment of =2n option as a
transfer. The occasion of exercise or zbandonment is n~t a taxable one.
The first taxable occasion in the case »f an option occurs upon the
grant of it. The next taxable sceasion in the case »f an option occurs
when a contract of transfer comes into being. So far as the option is
concerned, tax in respect thoreof would have been payzble and nothing
remains outstanding. On the making of the contract of transfer albeit
in pursuance of the option, it is the transfer of the property i.e. the

land, the lease, the securities, which then falls to be considered.

Section 10 (1) states as frllows:-
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"Where 2 contract of transfer, bheing =2
contract €o transfer any property,
wigther or not in existence or ascertainad
at the time of the contract, is made, the
contract shall be deswmed to hs the transfer
of the property (for the consideraticn
provided for by the contract, without pre-
%u lice to any requirement under this “ct
that cousideration for such a transfer be
otharwise assessocd) for the purposcs of
this ct.h

The making of tais contract of transfer is by this section mnde

a taxable occasicn under the iActs The argument developed by Mr. Henrigues

noxes it necessary to insert additional words to explain "opt

v
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ction 46 (4) (b). For example it would require the insertion of the
following words vetween "transfer' and "option" viz, of the property
pursunnt to the exercisc of the.” But, with 211 respect teo that
attractive approach, transfers of property ~ther then that class
comprising sattled proverty, lesses and options are dealt with in saction
46 (4) (a)!

By adopting the comstruction being strongly ursged on us by
learned counsel Mr. Heariques, we would be lod not into what is
reanssnable and sonsible but into that which is the precise reverse
Section 46 (&) (2) is concerned with transfers arising from contracts made
before 2nd April 1970 and 46 (4) (b) relates to tronsfers of settled
property leases and cotions. But Voption in its peculiar sens: of being
2 particular class of property in my juigment is what is contemplatiocn.

The learned judge was not impressed with the present resyon‘\nf
submissions regarding reliance on section 11. Indeed he hold that

»plye The importance of section 11 is I think

section 11 1id not :
undoubted and is crucial to an understanding of the nature of this
statutorily croated genus of property as I have endeavoured to show. The
basis of his judgment however, was that an option is a contract and
therefore "the troansaction in this c¢asce was effected pursvant to a

contract made before the 2nd fpril, 1970 and therofore falls ~utside the
charge to tax, having besn caucht by the orovisions of sectinn 46 (4) (a)".

The relavance of gection 11 (1) having been dismissced, this conclusion is

not illogicaly it was not however supported by sither Mr. Henriques or
Mr. ¥amilton. Indeed th: former sousht snd 2biainced leove o argus that

l

TS
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the respondent was not liable to tax on the exercise of the option
having regard to section 11 =2nd 46 (4) of the Transfer Tax ‘cte. I

think 2s well that the learned judge erred in this rogard. “n.

— Cory & Son Ltd. v. I.R.C. (1964) 3 all E.R. 66 demonstrates the juristic
difference between 2 contract of gale and an option. At page 75 Lord

Diplock s=aid this:

"g contract for the sale of property is of
a different juristic character from an
option to buy property. The former is a
bilateral or synallagmatic cuntract. It
comprises mutual promises whereby each
narty assumes an obligation towards the
other party: the vendor to transfer to
the purchaser the property the subject-

- matter of the sale, the purchaser to

(\/) accept the transfzr from and te pay the

nrice to the vend-r. The obli.ations

assumsd. by each party may bes subject to
conditions, but not to 2 condition

inconsistant with the existence «f a

promiss such =8 a conditicon that the

cbligntion assumed by & party need only

be porfornad 1f he choses to perform ite -

An option t2 buy propsrty, on the nther

hand, once validly created either by deed

or the miving of consideration by the
grantee, is a unil:teral or "if!" contract,
to which the grantec is only a protntic
party. Yhe srantor by his agreement to

the ontion assumss a conditional obligation

(jv which ho promises to perform, to transfer
e’ to the grantee the property the subject-

matter oF the option, the conditions tn

which his obligation is subjcct heing (1)

the grantee's damand for its perfrrmance

and (ii) payment by the grantes of the
agroed price. The grantse by his

agresment to the option aequires the right
£n demand performance of his obligation by

the grantor, but he dses not thereby assume

any oblic-tion teo the grantor which he

»ruamises to performe - The oblig:vion on his

nart arises only when he eoxercises the

option by demanding performance by the
grantor of his obligation. It is the sub-
<:) sequent dcmand by the grantee which converts

) the option for the first time into a
bilateral or synallagmatic contract; i.e. a
contract for the szle of the vroperty the
subject-matter of the optionm,"

b
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‘Mr. Hamilton relied on this dicta to show that section 46 (&)
(b)’does"ngf ébgly to the circumstances of thé’presént case. An option:
at law is plainly a contract but a\specﬁél specie of contract. Under the
(H\; scheme of the Transfer Tax Act, an option is treated as property, capable
’ of transfer like any of the other. specie of property mentioned in the
Acte. The transaction which comes into being upon the exercise of the
option is dealt with quite separately and can no longer be regarded as
an option, In my view it is correct to say that when the option was
exercisa on 15th April, 1970 a contract of transfer was made which by
the 7ct is dzzmecd to be the transfer of proverty. Since the transfer
was made after 2nd April, 1970 iies the transfer of the property, the
(\,) consideratibn for which was\ﬂB0,000.00 the transaction is exigible for
tax. Tor these reasons I would allow the apneal and restore the

assessment of the appellant,

(;J WRIGHT, J.A. (Aze):

I agree that the appeal should be allowed.

KIRR, P, (Ag.):

The appeal is allowed.

Sy
3
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The judgment of the court below set
aside and the assessment of the Stamp Commissioner revived and affirmed.

Costs of;the appeal to be the appellantts,




