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REASONS FOR RULING

KARL HARRISON J.

On the 12ih September, 1996 a Noiice of Moiion was §led in The Reglainy
o4 *he Supreme Cowrnd sceking an ondento sef asdide Decnce Hisd and Decree Absofute
made in a husband’s petition fon dissofution of marriage. The decree nisd which
was granted on the 23xd day of January, 1995 was proncunced absoiuie ow'the Tih
day of Apndd, 1995. The heanding fon Lhe Motion Lo sef aside was sel gor hearing
on the 9th Janwany, 1997. ‘

AL the heaning of the Motion, Miss Anderson made a preliminary objection as
to the Couwnt's junisdiction *o hean the Hotion. The shord podnt was that the
respondent ought fo have proceeded by way of an appead Zo the Count of Appeck nathen
than by motion. T heand arguments and rcscwed my wdding qon the 164k JTanuarny
when the obfection was over-wled. The Cowet decided Lo hear the Motion but the
applicant/nespondent was unabic to procecd due Lo cerniain dijficubtics wilh a
parnticulan witness, The molion was adfowuied sdine die subsequently and Leave Zo
appeal granted neganding my auling on the preliminary obfection. 1 did promise Lo
nut my heasons in willing fon ovewuling the preliminany objection s0 1 now seek
fo uliil that promisc.

Miss Anderton crgued that the Court ought net Zo hearn the Motion e the
decree nisd was made absofite on the 7ith Apnif, 1995. She placed great emphasds
on the provisions of sections 18 and 19 of the Hatrimonial Causcs #Act (¥The Act”)

and the cases of Gathener v. Gdtherer 16 JLR 187 and Loffman v. Lofiman 10 JIR

176, Section 1% of the Ack siaies as gollowss:



o

P18 - Nothwithsianding anyihing contained in
this Act, where a decree nisd has been made An
vhoceedings fon a dechee of dissolaiion of
marniage, the Cournt wmay, on the apolication of
a paty to the mawvuage af any Lime before the
decnee becomes absofute, resclnd 4§ the Court
L5 satisdied tnat Lhe panties have become recon-
eiled.”

Section 19 of the said Act states as foffows:

Mhene o decree nisd has been made, buf has ncit
become absofute, the Cowrni may, on the appli-
cation o4 a parnty Lo the proceedings on on the
intervention 04 the Aticonncy Genenal, Aif At is
satisfled that there has been a miscaniiage o4
justice by neason of fraud, penfurny, suprnession
0§ evddence on of any ofher circumsionces,
rescind the decree and Lf L€ thinks §4£, onden
the rne-hearning of the proceedings.”

The Motion is yet fo be heand, s0 I cannot go Linto Lhe menits cn olhemuise
04 the application. The procedure L8 what Ls being objected Zo, but inm onden Lo
deal with the point aaised, one has fo fook af the grounds upon which Zhe nespon-
dent 4is seching to sl asdide the decnee nisd, 1£ 48 being alleged infer alia, in
the Notice of Motion that a matenial Ouegulanity has andsen. The respondent has
deponed that she was neven seaved with the husband's petition fon the dissolution
of thein maviiage and that she had no hmowledge of the existence of The petition
until after the §inal decree had been pronoucned.

1t was my considened opinion Lhercdore, that in Light of the {wegulonity
complained of, scelion 1& of the Matwimonial Causcs Act had no relevance ot ali,
Section 19 on the othea nand, deals with snescisicon of a decrce forn miscanilage of
justice., The section sets out the circumsiances in which a party Zo Zhe proceedings
on the Attonney General may move the cowrt., 1t would scem howevern, that fhe
section envisages a sifuation where application L8 mede before the decree becomes
absofuie. Are there any provisions Then in the Matrimondal Causcs Rules 4or an
application Lo sef asdde the decree nisi affern LL has become absolute? Rule 47
speaks onfy o4 a rescisdion unden section 19 of the Act. 1L provddes that a party
£o proceedings who makes application fon nescision unden scotion 19 of the Act of

a decree nisi shall {ile an affidavit sfating fthe facts and clrcumstfances upon which



he on she rnelies. There L& Therefone, no express provision {oi the quesiion posed
above, Is AL the end of the matien? Was AL infended in Zhese clrcumstonces for
the applicantts only recowrse Lo be by vay of an appeal? 1 fhink nofl, and T will
Iny Xo Justify this apprcach. OF cowwse, one musil akso examine Ruke 3 ¢f the
Matrnimonial Causes Rules and sece whether 48 con be cof any help, This aule sifates:

“Subjfect to the provisions of ihese Rufes and
of any enaciment, the provisions of Lhe code
wild apply Lo the preceedings under the Act as
Lhey apply to other proceedings An the Supreme
Count, with the necesscry modifdeations.”

The Code refernted Lo above has been defdned o wean the Judicature Civil Procedure
Code as amended Dy subsequent enactments and Rules of Count.

As T have said begore, bidss Andernson aud acferwied me fo Zhe cases of Gatherer
and Logimen nespectively (supnal. Boih arne Jamaican cases hearnd by Zhe Court of
Appeal Ain 1967. The Latlern case scem Lo have been centred on the jadliunc of Zhe
nespondent Lo {ile an appearance within the prescnibed Hime {ixed by the Regisinan
0f the Suprome Count. The petitiom was thereadten set down fon hewrning, The
Legrned Inlal iudge Zook oral evidence of fhe husband and witacsses, the wife nof
appearning, aul proncunced a decree nisd aé praged by the husband. Subsequently,
an appearance was entered on benalf of the wife and ¢ nofdice of moiion {ifed fo
move the cowrd Lo sel asdde the decrnce nisd, and make an ondern for The re-hearning
of the action. The mofion was supporied by an affldavit which siated inter alia,
that the wife had been serwed with the peiition and that L& was hen desine fo defend
the proceecings instituted by hern husband and fo §ile a cross-pragen fon judicial
sepanation on Lhe ground of desention cnd cwelty. The ondern was made accondingly.
On appeak L& was neld that the Zeawed tulal judoe was ~wrong when he sl cside
Zthe decnee nisd and orndened a re~heaning of fhe case as he had ne jurdsdiciion or
awthonity Lo do s0.

The case of Gatherern was aefevies fo by Miss Andenson in onden Lo demomsnaic
Zhe wnocedune adopled in that case. There, the husband had obfained an ordern fo

dispense with peasonal service 0f the petifion on the wife and for subsiiiuted

~

senvice Lo be egfected by pubiication An Zhe Wow York Times newspaper. The advert-
Lsement did ot come fo the attention of fhe wife and no appearance Was enfered

forn hen. The cawse was sel down fon heaing and undedended and o decace wisd granted.



That decree was subsequently wade absolufc, The wife Lewunt later of Zhe divorce
onoceedings and she appiied and was subsequently granied leave Lo appeal oul 0§
Time against the decnee nisi and cechce absclute. On appeal, {1 was held infer
alia, Zhat the husband had feifed ic naie & sufficient on candid discloswie {n als
apphication §oi substituted service. Accoudingly, the onden jor subsiifuied serviet
was voidable and should be sct asdde, and as a necessony consequence, the decree
niad and the decace absoiute would also be set asdde.

What Lofiman's case shows is that Zhe cspondent was sewed dbui desined £o
defend the action. Cleanfy, the Lewwned fuick fudge had no jwilsddeiicn nok
authonity o st aside the decree wisi, In Zhe present case AL is bedng contended
that the respondent was ncver seaved with the petition. The Courd of Appest 4in
Gatherer' s case found that had the petitioncr make o sufficient on candid
disclosune, the onder fon substituted service simply by advertisement Ln the
particuban newspaper would nof have been made, In fhe cvent, the wife ddd not have
any knowledge of the proceedings. Buf, having read this case, 1 sec no sdutement
by the Count of Appeal that the applicant cowld not have appiied £o the count
below #o set aside the deeace. The principle stated by Lond Wndight in the tHouse

04 Londs in the case of Lazand Bros. § Co. v. Midiand Bank Ld. [19331 A.C. 289 of

p. 307:

“The ecount has discrelion Lo sel aside an
onden made expante when the applicant has
faibed to make sufjdodent on candid dis-

chosune.V

is weilk known., The case of Wiseman v. Wiseman [1953] 0.8.0, 481 45 also authorily

don the proposition. Mrs. Gathoren chose however, Zo procced by way of appeal
insitead rathern than §i0ing a motion in the Supreme Cowrd.

T have found rthe cases of Joseph v. Soseph {196%) 15 W.1.R. 388 and Tam-Kail

v. Tam-Kai {1960} 2 &.1.R. 129 mest persuasive. They both deal with Zhe setiing

aside 0f a decree nisidn divonce proceedings. In the jormen case fhe appellont
was ungware that deonee nisd was granied and a moidon was §iled fo sci asdide fhe
decnee. The fearncd tniel judae heid that the progpern counse of seiiing asdde was
not adopted. On appeal it was held:

®i,  That the HIgh Court of Trinidad and Tobago,
by viriue o4 section 9(1) of Lhe Supreme Courd



o4 Judicatune Act 1942 had inhernifed siom
the eccicsdasiical cowwis of England Fhe
Jurnisdiction o make an onden directing
Zthe ne-hearning of a metiimoniad couse and
the Duial judge was wrong io refusc the
onrdern.

2. That ihe applicaiion to seil aéide may
be made by a panty Zo the suid and the pro-
cedune by motion was the cornect proceduwre
fo be followed in the absence of specidfdc
provisdon Ln the Divorce and Matrdmondiot
Causes Rules 1932.7

In the Tam-Kai’s case the husband had cbtcined a decree nisi which was made
absodute. By motion the wife applicd forn an orden to seif aside Zhe deciees nisi
and absolute and (dismiss the petition of The husband on #he ground that the
proceedings on which the deerces were made were a nuliity. Lack of seavice of Zhe
peliiion was one of the grounds stafed in The motion. A preliminany ohiection was
Laken by Counsel fon the husband who contended that a final decree obfained in
proceedings wiich were a nullity could only be set aside on appeal, on by fresh
action brought in the case of fraud. The Court of Appeal held:

"y

I. Fallune to serve the peliiion on fhe wife was

a degeet which would make the proceedings a nuliity,

and 44 established would entiiic the wife, ex debifo

jusitiae, fo have the ondeas made ftherein set aside,

2.  The cownt had an inherent junisdiction fo aef
asdde 445 own ondens An proceedings which arne a
ity and the motion was fheiefore properly befoae
/fl/t. i

In the case before me, there 45 an allegaticn that the respondent/applicant
was not seaved with the petition. Would this amount fo a nullity? 1 hold, that if
proved, this would centainly amount fo be a nullity, What then is the cowrscet
procedure jon eaiablishing a wullity? 1 funthen hold that the Couri has a duty feo
see that fustice 4s done befween the pantics and will rherefore resont fo its
Anhenent jurisdiciion since there 46 no cxpress provision for such an application
in the hatriimoniod Causes Rules.

Accondingiy, 41 would seem from xhe dieum of Lond Greene, H.R. in Cradg v,

Kanscen 119431 T ALE E.R, 108 That the maiier can be deall with either by the cournd




0f ondginal hearing on the exencise of Lts inheront furisdiction on guite probably
by the Court of Apmeal 4§ the appeal ii made in proper Lime. Lond Mendman Ain

Everddt v. Everiti [1948] 7 ARL E.R. 545 in his judgment conglumed cradig’s case

{supra) and he wade the following statement af page 546:

11 is well settled that o judgment obimined
agoinst a parly L his absence owding to his
not having been seaved with fhe process is
noi menely voddable {on weguianity but is
vodld as a nullity.”

He continued furthen at page 547 as follois:

“Manifestly, this general principie appiics
with §uil fornce to o judgment affeccting
the status of the poity,”

The above case appear fo cstablisnh That an order which can pioperly be
desoribed as o mullity 4is one which the person affected by it is entifled cx debito
justitiae fo have sef aside. 1% also secems io me that the court in ifs inhorent
junisdiction can set asdde its own orden and that an appesl {rom that orden Ls
not necessany. "The count must posscss an inhercnt power fo act in the infeicsis
of justice and would 1 think, be failing in its duty &f it allowed the cxencise
of A8 proper jurisdictiondo be stulitijied by the absence 0f a specific aule of
procedure.”  (Fer Fraser J.A. in Joseph v. Joseph (1969) 15 W.I.R, 388 af page
393). 1 adopt Zhese wonds of a great juiists they axe quife apt in the parcsent
adiuation.

I held theregone that failure fo serve the petition on the wife/appiicant,
would make the procecdings a nullity, cnd if estebfished would entiiie her ex
debito justifiae *o have both decace nisi and decree ghbsolute set aside. Fuithen,
Zhe cowdt has an inhenent furnisdiction o set aside its own ohdens in proceedings
whlch arne 4 mulilty. 1% was f{on these keasons why 1 over-nuled the preliminciy

objection.



