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<:ﬁ<%7t7\5; 4t%9 - JUDGMENT | :

IN THE SUPREME,COURT OF JUDICATURE

Ch. 351 of 1972.

IN THE REPRUSENTATION OF THE PEOPLE LAW,
CAP. 342 OF THE LAWS OF JAMAICA.
AND

THE ELECTION PETITIONS LAW

"

CAP.107 OF THE REVISED LAYS OF JAMAICA.

-

Election to the House of Representatives for the constituency
of Eastern St, Thomas in the parish of St. Thomas holden on

the 29th day of February,1972, ‘

"IN THE MATTER OF AN ELECTION PETITION

BY ' SEYMOUR ASTON STEWART Petitioner

#GAINST LYNDEN G. NEWLAND ~-First Respondent
AND R.A. EDMAN Second Respondent

N/ e t N
ook g%, (3 08 Moy v 303 o 19)
Messrs, Carl Rattray Q.C. Horace Edwards Q.C. and

Winston A. Spaulding attorneys-at-law for Petitioner;

s

Messrse. V.B. Grant Q.C, V ReS. Pershadsingh Q.C3;
Norman Hill Q.C., and Richard Ashenheim,

e N 5
c
attorneys-at-law for first reSUOndent. ‘ L
WM MC/IOLV\-J—O L\.T C o A= /’\,\1/" ‘;)-\,L;)")rw .

The Petitioner, Seymour Aston Stewart, was the unsuccessful

candidate in the General Elections for a member of the House of

. Representatives held on 29£h February, 1972, for the constituency

"of Eastern St. Thomas. On the 20th March, 1972 he filéd a

petition in which he claimed to have had the right to be .returned

and alieged that Lynden G. Newland, the first rcsgcadent herein,

.(Eereaftér called the respondént), who had been duly elected, had

been puilty of illegal practice on a number of.stated grounds, -
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fé} undue influence, illegal hiring, intimidation and sundry

&

irfegularitieé; in copﬁection with the elections,

On the 21st March, 1972 at 8.00 a.m. the peéitioner
went to Port Morant iﬁ S%T Thomas with a sealed copy of the
pétitibn, a copy of the Appointmeﬁt'of‘Agent and Notice of

address for service with the intention of.serving the same on the

. e

- respondent. The petitioner visited two houses, 6ne which he

knew the respondent occupied during the campdign and the other

~

which he believed the respondent‘owned. The respondent was not

»

found and no one could'give any information as to when he would

be at those premises., On the 22nd March, the petitioner re-visited

pr

the same premises and again received the information that no one
had seen the respondent nor knew when he would be likely to be
at those,premises.fhﬁefore'that, the petitioner had gone to the

House of Representatives on the 21st March, but the respondent

had not attended that sitting of the House',

e The petitioner sought the assistance of the Bailiff of
T _

the Resident Magistrate Court for St. Thomas and forwarded to

him by post two sets of the Election Petition, -two sets of nature

-

of security ~given and two sets of Notice of Presentation of

. Petition one,jof which was for service on the respondent. Betseen

the 25th March and 30th March, the Bailiff either alone or in the

company of the petitioner made extensive enquiries in the parish

of St. Thomas. for the +ésponde£f but he could not be found. On

-

the 7th April the Bailiff returned the documents to the petitioner's
. . . B
- 1

attorney,explaining that the respondent could not be located.

It was after the Bailiff had returned the documents with

oogfoo.ooo.os/
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////ne comment that the respondent "lives in Kingston' that the

y;"‘petitioner bestirred himself to find alternative addresses for

the‘respohdent ~see paragrgph 18 of petitioner's affidavit of

<V> - - 20th Aprily 19724 Petitioner got word that the respondent
. ! e et o B

(~ | - had two Corporate Area addressess The Assistant Bailiff for
o . :

St. Andrew to whom the documents for service were later given,

rd

tried in vain to locate the respéhdent at these addresses or

"~ anywhere else in the parish of St. Andrew, .

'5 The Daily Gleaner carried a publication on page 2 of its

,

(_> | issue of the 21st March, 1972, of the fact of the filing of the

Election Petition and gave a fairly full account of the contents

g

of the petitién as filed. No other document was referred{in the

Gleaner arficle. The petitioner has sworn in his affidavit that
on the evening and night of 20th Mérch; 1972; news of the filing

of the Election Petition waé published over both Radio Stations

Q and that J.B.C. Television published on its News Programme, the
fact of the filing of the Election Petition and this was accompanied

by a photograph of the respondent.

L™

- The petitioner averred that in the instant circumstances

the respondent was evading service,

~By an exparte summons the petitioner has applied to the

(1\‘ " court for;

»

(a) Extension of time for service of the Petition and other

o,

:statutory documents;
(b) That persomal service of the documents be dispensed
. . \
with and substituted service be ordered;

. (¢) In the alternative that the publication in the

Daily Gleaner of 21/3/72, and of the Radio Broadcasts

91, - ..oootoo.e"*’/
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and J.B.C. Television publication be DEEMED to
‘be sufflclent service and not;ce bBouéht to the
attention of the respondent and will éatisfy the
provisions of Section 6 Cap. 107.

When this summons came on fer~hearing on the 24th of

April, the court adjourned the summons and granted leave fer

the attorneys for the respondent to be heard on the summons,

with certain reservations not material for thesc proceedings. At

the hearing before me the attorneys for the’petitioner raised no

-

point asto the presence of the respondent's attorneyse.

Two broad questions arose for decision, viz:-

e

(1) Does this Court have jurisdiction to extend
time for service after the period of time fixed by -

ey E

Section 6 of the Election Petitions Law has ekpired?

(2) What is the jurisdiction of this Court to deem

that service has been effected in the absence of

=~ personal or substituted service? v
Section 6 of the Election Fetitions Law, Cap 107 provides
that the following documents:=- . .

(a) Notice of the pfesentation of the Petition.
(b) Nature of the Proposed Sccurity

(c) A copy of the Petition shall-beserved-by
ﬂ/udl’g /CZ/ ALl /’g

the petitioner on the respondent w1th1n 10 days after the presentation

of the Petition. Mr. Rattray for the petitioner was prepared to

: i
. assume for the purposes of his argument that service within 10 days

was a condition precedent to the hearing of the petition. Mr.
N

Edwards who followed for the petitioner argued that this provision

:“u-~1 .......'..".5/:
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nés directory ;;ﬁly and that.the case Af Allen v Wrighf (Nﬁv. 1960 ?
2W.I.R. 102 Qas wrongly decided,
Allen v Wright took very much the same course as this ,i
matter. Hr. Allen the defeated candidafe; brought an Election
;} ' Petition Against and tried to locate Mr. Wriéht, the succgssful

" candidate, to serve the documents en him,

[ 4

Mr. Wright kept out of

' the waye. When 10 days had paéSed after the presentation of the

*

petition, on the application of the petitioner, Waddington J.
extended time for service, Mr, Wright brought a motion to set aside
<_) the order for extension of time:ﬁfter.full argumentjagain before
ngdington‘J. the order for exﬁension of time was set aside and the

(2? S o

Aservice of summons made thereunder declared void and of no effect.

Mr. Allen appealed>and the matter was heard before the Federal

g N

Supreme Court. That court held that Waddington J. was right, that

- the provision regarding time is a matter 4f substantive law and |

;_ ) ‘ \
S cewtlt-

(;}) .cennot be dispensed with by the law. 11 three Judges expressly

referred to the decision of Williams v Tenby Corporation (1879)

-

5 CeP.D. B5 with express approval. Grove, J. had heéld in Williams
v Tenby Corporation, which too wasn election pefition case, that

provisions similar to Section 6 of Cap., 107 were peremptory,

were conditions precedent and ought to be compiled with before the

<V>‘ petition could be presented. In Allen v Wright, Lewis, J. (later

Lewis J.A. of the Court of Appeal of Jamaica) after refefring to

the intimate relationship of Section 4, 6, 7 ~f Cap. 107

concluded:- ) h : '
"When one looks at the law in that‘way one sees that

all these provisions are intended to ensure that everything
necessary for bringing the matter to trial, bringing the

matter at issue in the #erms of the last words of Sec. 7 is
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requif&d to be done within a rigid time-table, and I
‘agree-eﬁtirely with what the learned Chief Justice has.
said that the case of Williams v Tenby Corporation
whlch has stood for so many years, is as applicable

to this Law as to the English Statute notwithstanding

the different arrangement of the sections.

The reasoning of Waddington, J. in Allen v Wright(judgment

dated 13/11/59 in Suit C.L. 851/59 unreported) was expressly

appfoved by Marnam, J. on appeal. When one looks at the very

careful jddgment of Waddington ,J. what one Tinds is that all

the relevant authorities were reviewed and,the learned judge held

that Section 23 (3) of Election Fetitions Laysg Cap.7107 and

Section 676 of C.P.C. did not confer any jurisdiction on the

e

court to extend time for service under Section 6 of Cap. 107.

//&r. Rattray argued that :;yore rﬂﬂent cases since Allen v Wright,

R
although not directly on Election Petition statutes, have. shown

that the court will extend time even in matters where previously

-4t was thought that the right of parties had been determined, thus

T

rendering it impossible to extend time. He relied on
Administrator General v Sewell and J.0.S. Ltd (1969) 14 W.I.R. 2k,

a decision of the Court of Appeal of Jamaica and submitted

that that case is an authority for the proposition that when

‘statutes lay down delimiting periods within which service

of process of the court has to be effected, the modern authorities

are that sucl provisions, if not complied with merely create
irregularities and the court has power under the provisions of
the Civil Procedure_Code to extend the time within which service

may be effected and that such extension can be dome on an

applicationumade after the time has expired.

cecsscccccccseer?

"2 0n
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.12 WeIsRe 51. That was an eclection petition case and the

. there being no prayer in the 6riginal petition. The court held

. is similar in wording to Section 4 (2) of Cap. 107 & &) ' |

L _ .

“ﬁfi - The short answer to this argument is that Election

Petition Statutes have always been strictly construed and

the statutory provision which deems election petitions ¢ be

_ proceedihgs 17 the Dupreme Court is made subject to the

Election Petiﬁions Law in expresged terms. There was no

statutory'provision‘hhich inhiBited the Court in Administrator

General v Sewell from applying section 675 &7 the

Mkt

Civil Procedure Code. In Allen vﬁwdhdington J. would have

exercised his discretion to extend time if the law permitted

*

“this, but the question must remain does the law permit an extension

of time on an application made out of time? J
It is not worthwhile to set out the arguments on which
Allen v Wright was attacked by Mr. Edwards. sSuffice it to say

that the High Court of St. Christopher , Nevis and Anguilla

e T

(Appellaté Jurisdiction) Coram (St.Bernard, Bishop & Peterkin, J.J.)

approved Allen v Wright in the case of Stevens v Walwyn (1967)

question was whether the court could enlarge the time of 21 days

within which the election petition should be presented, so as

to enable an amendment which would curc a defect in the Petition,

-

that a provision in the Constitution and Elections Ordinance which

. "is substantive, not procedural and that it

~cannot be enlarged by the court in 1t§ discretion.”

. The Privy Council has recently restated the principle

 that the interests of the public requireg the speedy determination

of electiond petitions, and consequently when a statute lays

345 ) , ioooooo...o.s,/



fﬁgﬁJ;own the time for sdrvice of the petition, those statutory
ya

/¢f4 provisions should be regarded as mandatory and a failure to

7

%K:;\ _observe the time for service thereby prescribed rendered the
/ . . . .

_ proceedings a nullity.
Nair v Teik (1967) 2 A.E.R. 34: The Jamaican Case of Allen v

-

Wright was not referred to in Nair v Teik but it is significent
' v
that Lord Upjohn who delivered the Opinion ¢f the Board when

, referring to the persuasive authority of “illiamSyTenby

(;T _ . Corporation used language very similar to that adopted by

Lewis J. in Allen v Wright, when he said, ‘

<2> . "The case of Williams v Tenby Corporation which has
stood the test of nearly ninety years and seems to their
Lordships plainly rightly decided, strongly supports the

view that provisions of V.15 are mandatory.j)

-y R

Nair v Teik (1967) 2 A.E,R..- 34 at'p. 40.

In a neat way Waddington, J. attempted to lay down guide-

) o vigilant

-lines for a/petitioner who has to locate and serve within a
e

.

(z) ’ fairly short time a respondent who might have his own very good

- reasons for keeping well out of the petitioner's way whether by

resorting to one device or another?when he said in Allen v YWright
( .

"The simple'answer to this (the contcntion that evefy
(:> candidate could hide behind the Law and made a mockery of
it and by means of any device or subterfuge successfully
— ‘ ’ stultify the Law) is that in any case of .real difficulty
(Ut in effecting service a Court would always aid a Petitioner

by ordering substituted service on an application made in
time." (underlining mine). \

In my opinion and I so hold, the provisions of Section 6

of Cap. 107 which provides that the documents named therein,"shall

;IL{_ "'00-000-.0--..9./
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# within ten-dais~after the presentation ¢f the petition, be

served by the petitioner on the respondent,",aré mandaﬁory

~and must be strictly complied with. The provisions of Section

9 Cap. 107 refers to the methods by which service ought to be

effected and not td time within which service must be effected.

petition
Section 23 (3) of Cap. 107 which decms electlon/to be pr cedings
in the bupreme Court is made subject to the provisions of the
Election Petition Law and does not have the effect of empowering

this court to apply Sec. 676 of Caps177 to-enlarge the time for

service prescribed by Sec.b of Cap. 107. I hold that I have no

‘Jurisdiction to exténd.the time for service as requested by the

petitioné!in the sumgions and I hold further that an application for

substituted service must be made within the 10-day time linmit fixe;4,
o o .

by Sec.6 of,Cap. 107 and whatever order is made must be performed

within the said 10 days. It follows then that as the petition was
IQJW A

;“ppsser&bed on the 20th March, 1972 and as the application for’

substituted service came before.on a summons dated 20th April, 1972,

such an application must fail, as one month had elspsed between the

]

date of presentation of the petion and the daté of issue of the

summons,

In Suppoet of his alternate ground that the court ought to
deem that service of the petition has beecn effected, Mr. Rattray

submitted that if it is established'that'there is a condition

precedent in relation to service of the documents to which Sec.6

\ ,}/ . \‘
refers, and that the petition’has donme all things possible to

effect service within the time stated and so comply with the

N

condition precedent but has had his efforts thﬁarted by impossibility

-, .
o) G seeoeccceace (354
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respondent in relation to service, then a court, satisfied,

that there is an issuec to_t?y, will decm the provisions of

the.stétute to have been coﬁplied with and wiil allow in.the
intgrests of justice that the issue be'tried; Helﬁased this
submission uponlthe decision in Wi}ls and Sons'V'McSherry and

others (1913) 1 K.B. 20.

-

» That was g case in which there was a statutory right of appeal

and as a condition precedent to the hearing ‘of the appeal the

appellant wésmrequired within three days of receiving the case

stateé, to ée%xg notice in writing of.the appcal and a copy

of the case stated upon the rgspondént. The resPOﬂdents were

nine seamen? eight of whom were foreighers. They all left for
‘ T

sea and tha‘oniy addresses which they left with their former

solicitor were those in foreign countries to which additional

“wages could be sent in case the appeals were unsuccessful. The

e

A

appellants first sent registered letters to the last known

/Y . '
address” of the respondents in England but the letters were returned
ﬁarked "gone away'". The felevant documents weré served on the
solicitor who had been acting forthe respondent but he said he
had no instructions regarding the appeal. The Greek, Russian and

Turkish Consuls were consulted. They could not help. Seamen's

'inStitﬁtes were canvassed, but they could not give the whereabouts

e Hue vé”-“c’ :
of the respondent.//With great reluctance and doubting to the very
end, the Gourt of Appeal held that the statute would be sufficiently

4

'complied’with if the party had ¢bne everything in his power to

- effect service and it was clearly impossiblé for him to do so.

...0....0...0..11-/
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The fag?s of the McSherry case are easily distinguishable “ %
: f;;; theliﬁétant case. The respondent had given an address in
St. Thomas as his official address for purposes of the (iencral
i Elections.. Between the 21st March, and 7th April, a period of
<;/" 18 days; the petitioner cénfined his efforts to locate the.
G, | o
respondent to St, Thomas. The petitioner did not within 10 days

after 21st March, follow the adwice of Waddington, Je. and seek

the aid of_the court, He did not commence enquiries in Kingston

. for the whereabouts of the respondent until after the 7th April,
2 lapse of 18 days. /He did not himself place any advertisement in

the Daily Gleanér setting out the contents of the several documernts

which he shught to}serve on the respondent., He did not send the

-4

documents by registered post to the respondent's last known

place of abode. He did not make any enquiries from the Ministry

sy
- ’:’9 L =

of which the respondent was so lately a Minister.
The principle in Wills v McSherry was not $ntended to be of
'igeneral application. The court itself drew attention to the fact

iy
—

h,. that that case was argued only on one side. The respondents did

not appear. Channel ,J. hinted in the very first sentence of

his judgment that the decision should be followed with caution
for he said. "I am willing to concur in the view that in this case
the appeal may be heard, but the question is one of great

N~ principle, and I cannot help thinking that our decision

L ) | may be quoted in support of propositions to which it was never

intended to be applied.” .
i ; \

. . . i

The final sentence of his judgment is equally revealing.

nif the question can be deﬁided on the merits of the particular

.~ case, the prescnt case is certainly one in which it is desirable

¥
¥
¥
13
i

gu(? ) . . -.1......;.12/



e ragB oA i it S

O
&

@
O

et G A s i 2 = e Pt AT

-2 -

;g to hear the abpeal, and on the facts of this case I am not

prepared to say that the Court has n¢4’jurisdiction to hear
the apbeal, but I hope that this decision will not ge used
ag an aﬁthority in cases where the’facts are very different,"”
I vePy much doubt that a court in Jamaica ﬁas the paWer
to declare that section 6 of Cap. 107 has been sufflclently

.done
complled wlth if a petltloner basl@very thing in his power to
/

effect service on a respondent but the respéﬁdent has success-
fully evaded service, If, however, the court has such a
Jurisdiction, the court would have to be satisfied not only

|

that the pefitioner had been thorough and deligent in his search
ﬂ‘-w‘f o /m (/c“?‘/ f At /vr/ﬂp

for the respondent,gbut also that the appllcatlon to the court

was made without delay. The petitioner'who comes to the court

after the lapse of*one month to ask for discrctionary relief

in a matter which the petitioner must know requires utmost

. deligence and strict adherence to a fixed time table, would in

Eflview be guilty of undue delay. I find that the petitioner's

affidavit does not show any real determined effort on his part
to locate and serve the respondent with the relevant notices., It

was open to the petitioner to follow the advice of Waddington J.

‘and malle application to the court within the timé of 10 days

limited {&fservice. This he did not do. It was open to the
’ﬁetitioner to make an application to the Chief Justice under
Section 9 of Cap. 107 for directions as to serving of the

relevant notices, (there being no general directions in force)

o~ ‘ ‘
withfthe ten days limited for service. This he did not d:i

............13-'/
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In‘my opinién the petitioner uas failed to show that he did

everything in his power to effect service and that it was

17 imnfpraclie Ll _ .
f'clearly 1mp0551ble'for him to do so. Consequently the principle in

Wills v McSherry availecth but nothing.
" Before I part with this case I desire to say a few words

concerning the statutory provisions governing the service of

”
[ 4

notices in Election Petition cases.
" Section § of the Election Petitions law, Cap 107 provides:-

’"9. - Service of ény notices required to be served

o ‘shall subject to any particular directians given by
(v) the Chief Justice, be effected in accordance with
' ) the rules in force in the Supreme Court or in the

\\‘9 | Court of‘Appeal; as the case may be, with reference
to service." '

‘The Judicature Civil Procedure Cédeg Cap,177 provides
for personal service, ‘substituted service and service upon an
attorney. It has been found in other Surisdictions that special
<;;> » ?P;es are negessary to effect service in Election Petitions due
in part to the very short periods limited for éervice and in part
fo the fact that the Court has no power to extend the time limited

.

~ for service.
For over a century, from as far back as 1868 Parliamentary
‘Election Petitions Rules have cxisted in England. fules 13,1k,

',<:>’ & 15 are instructive.

w13, The time for giving notice of the presentation of a

- petition and of the nature of the proposed security, shall

oV

be five days, exclusive of the day of presentation.”

. b,  Where the'}espondent has named an agent or given an
,addresé, the service of an election petition may be by
dellvery of it to the agent, or by posting it in a. registered

letter to the address given at such time that, in the ordlnary

15) eesescsceasasth/
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course of post,.it would be delivered within the

prescribed time.

ih other cases the{service must be personal on the
respondent, unless a judge, on an application made to
him not later than five.days after the petition’is
presented on affidavit Showing what has been done, shall
be satisfied that all reasonable effort has been made to
(]8 ‘ <« fect personal'service and_cauée the matter\to come to
the knowledge of the respondent, including when precticable,
service upon an agent for elecéion expenses, in which case
the judge may order that what has been done shall be consi-
. dered sufficient service, subject to such ;onditions as he

may think reasonable."

ni5/ In case of evasion of service the'sticking up a notice
<:> in the office of the master of the petition having been
/ prescnted, stating the petitioner, the prayer, and the néture
of the proposed security, shall be deemed eQuivalent to

Q}? ’ personal service if so ordered by a judge.."
Ceylon, in its Election Cffences Ordinance of 1954, has
provided special ruies for service, Rules 10 & 15 provide as follows:=-

"10. Any person returned'may at any time, after he is
returned, send or leave at the office of, the registrar a
(:> .;‘! writing signed by him on his bcéhalf appointing an advocate
' -qud solicitor to act as his solicitor in case there should
" be a p:tition against him, or stating that he intends to
‘(L; _ act for himself, and in either case giving an address within
the Feggration at which notices addressed to ?im may be left,
and iﬁ[such writing be left or address given,, all notices and
ﬁroceedings may be given or served by leaving the same at’

-the office of the registrareecscececsss

"15. Notice of the presentation of a petition, accomplished
‘<:\ L by a copy thereof, ;hall, wi#?in ten days of the presentation

of the petition, be served by the petitioner on the respondent.
Such service may be effected either by delivcring the notice

and_dopy'afqresaid to the solicitor appointed by the respondent

)

under r. 10 of these rules or by posting the same.in a
registered letter %to the addresé'given under r;1u of theset
of these rules at such time that, in the ordinary course o%
post, the letter would be delivered within the time above
mentioned, or if no solicitor has been appointed, or no such
'faddress given, by a notice published in the Gazette stating

that such petition has been presented, and that a copy of the

e
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same maj‘ be obtained by the respondent on application
‘at the office of the registrar." |

The attorneys who appeared before me‘were unable to refer
me to any special directions by the Chief Justice made under
,Se’c.9fof Cap.107. It seems that immediate and urgent steps should

be taken to frame a set of permanent practical rules for the

. service of notices in Election Petition cases in qualca.ﬂ‘//‘«

| Az
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