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IN THE COURT OF APPEAL et -

SUPREME CCOURT CIVIL APPEAL NO. 80/88

b Lt

BEFCORE: THE HON. MR. JUSTICE RCOWE -~ PRESIDENT
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDOH, J.A.

BETWEEN DR. DUDLEY STOKES FIRS5T DEFENDANT/APPELLANT
AND GLEANER COMPANY LIMITED SECORD DEFENDANT/APPELLART
AND ERIC ANTHONY ABRAHAMS PLAIRTIFF /RESPONDENT
Winston Spaulding ¢.C., Enos Grant and ¥iss Susan Richardson
instructed by Clough, Long & CO. for Plaintiff/Respondent

Emile George ¢.C. and Richard Ashenheim instructed by
Miiholland, Ashenheim and Stone for Appellants

February i7, 18 and March 26, 1992

ROWE P.:

Un February 18 the motion for conditional leave o zppaal
to Her Majesty in Ceuncil brought by the plaint:ff/respondent
(hereinaftexr "the respondent™) was refused for the reasone con-

tained hearein,

Septembar 1887, A

Starement of Claim was filad and served. .Ho d=fsnce was filsd

I

or delivered and on Qctobar 23, 1987 interlocutory Judgmenit in

default of defence was filed. This judgment was entered on

December 1, 1987. DBy summons dated 4:th Februarv 1982 the appallant

applied ©0 set aside che default judgmeni and scught. lsave te fils
& defence our of time. The summons was supported by affidavics

and a drafc defence for the appesllancs was exhibited thereto. The




respondent indicaied that the applicacions would be oppesed and

ilz¢ an affidevit in reply. & further affidavit was filed on

Afrer a five day hearing Edwards J. dismissed the summons
Lo set asids The judguwent and for leave io anvaer defsncs. Io

appears tnal EBdwards J. based his dscisson on the absspnce of par-
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cticulars in vit a&nd draft dofonce in suppori of whez

defence of ‘ustification and of gqualified privilegs, and conse-
guently thal thoers wss no arguable casa 1o be heard and decermaned
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c

¢
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Court of ALppeal examined the pleadings as they relate
o gualified privilege and cencluded itharn 1. was clezr Lhat the
appellanis had raissd an arguable cass wnich iovolved & poznt of
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law of graat public importancs. On =

P

ne guestien of justification

tiis Court gaid that Edwards J. was in srior in trceiting the drafs

pleading as if it were his funcrion to decide itz adeguacy. The
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Leave to appeal o Her Majssty in Counclil was soughi undsy

e, the provislons of soctron 1108{(2) (2} of the Consuitution whicih pre=-

“whers in the cpinion of 5

Appzal the qu@“tion itnvolvea nnoLhe
appral is one thai, by rsason of iis

or *hﬂlWlseF cught o ba
To Hes S5LY L& Council, de
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great gencral or punlic impo
su

v Ma a3

in any ci V“x preceedings: ...

iy
broic - ad
bricte
L

ClLSi0nS
o



. —m..% .
4

, -

fhe provision in secition 118{(2){(a; of the (onstitution is

in

not new. Iv 1s substantially the same as rule 2{b} of thg Privy
Council Appaal Rules made by Order in Council dated February 15,

1509 which ~rovided that an appeal shall lis:

“{b} at ths discretion of the Court,
from any other judgment whether
final or int=erlcocuiory 1f, in the
opinion of ths Court, the guas-
tion inveclived in tha appeal s
cne which, by reason of 1ig greax
gensral or public importancs or
otherwise, ought to be submitted
Lo P;s Maj;sty in Council for
dgcision.

MacGregor J. in cGelivering the judgment of the Courc of

o

Appeal in Vick Chemical Company v. Cacil DeCerdeva and Othors [1948]

5 J.L.R. 10C &t 106S% said:

inciplas which should guade the
Court have besn sebt our in a numbar of

:s the xa:@s of which is ¥han Chinna
tarkanda Kothan and another (18217 W.N.
3. Leoxd bBuckmaster delivering the
dgmant of the Board saids

"It was noit enough that a diffi-
cult guestion of law arcss, il
must be an important guestion

of law. Further, zhe guestion
musi be On® NoL ma““ly '

aftecc ing the rights of the par-
ticular litigante, but ong iLhe
decision of which would guide
and bind others in their conmesr-
cial and demestic raelations.® "

Mr. Spauleing yeferred to section 405 o

Fh

the Judicature
{Civil Proccdure Code) Act, which stipulaves that affidavits shall
be confined to such facts as the witness iz able ko piove of his
own knowledge zxcopt that in certain interlocutory proceedings an

affidavit may contain statemenis of informavion and belaef, with

[f-.

the sourcaes and grounds thareof. saction 4068 is clearly procegdural

and so far as I am aware no application was made to strike oun as
wrpzlevant or cppressive any portion of thoe affidaviits filed by the

appallants.



Zight ¢ussiions which were said

general iwportance were filed, viz.:

te involve guestions of graat
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Whother, in sesking o aestablish 2
defence on the merits, a Defendant
newspapar and Editor sscking to
rely on & Defence of Cualifisd
PllVllege on the basi:
information cn a matts
interast mast thei
1o seft 2side a Defau11 Q
r“gu11”1y obtained set out in their
sEfidavit of Merit suffich :
formatrion and circumstances on whi
;hn Defaencs intends Lo rely in orde:
thar the Juaga may assoss whether
vhe particulars and circwastancas
are sufficient teo disclose the likeli-
hood of & meritorious DBzfance. And
whether tho affidavitc of Merit filed
in suppors. of the application con-
taired suffjcisnt particulars and
information on which the Judys could
pxope ly concluée thzi the Defendant
hag raised a Defence on the merits
based on qualified privilege, and
on that basis set aside a regularly
cbtained default judgnment

Whether, where a propoased Defence of
justification is raisad vo st aside
a regularly obtained Juag z2nt in
Defauly of Defence, the Affidavii of
Merit, or the proposad Defencs ax-
hibitad thereto, must ceontain the
particulars cf the facis on which «he
Defence intends to raly to prova
justificetion, in order vo cnabls the
Court e assess the 1. of the appLi-
cation wo set aside the Judgmsni in

L...

o

defauli of Defance r'”ulGLLy ebhtainad.
And Wﬁﬁthei the extaont of pa*-Acuqulty
and informatieon centzined in the AFf:

davit of Morvit is & sufficisnt basis for
2
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sctiting asides of a Judgment re-
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gularly cbtained.

Whether the Affidavit of Merit compli
with provisicns of S:sction 408 of the
Judicaturs Civil Procedure Code. and
witgther an Zffidaviit of hﬁrg which doas
not comply with the provisions of the
said Section 408 can constituts & proper
pasis for an Affidavit Merit in an :pg*i*
cation to ser aside a regularly cbtained
cefault Judgment



T4 Whether or not the reguiremenit that
a plea of 3us+1f1cat1»r in a libel
accion must contailn particulars
which support the allsged plza 15
a matiter of nere procrduye Qr a subp-—

antive righit in a Plaintiff to
know precisaely the case thai he has

0 mest at a trial.
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Whethor or not the same 1s fyue 1n
vhea caso of z Defence of gual¢z¢hj
Privilege in respeciti of precise
facts in tho impugned words, o
article or other document.

{6} Whather or not on an application
Lo sor aside a Default Jucgnment in
a libel action, a judgc is entitlod
to reruse such an aprglication where
thhe admissible facts could noct, in
law,; support a plea of justification.
{7} Whether or net in an appl cat ion to
scL aside a default 1uu9ﬂ; T, & judge
i3 entitled to determine as a matier
of law upon the facts admissible in
law and or contained in an sffidavii
of Merit, such facts, 1“ law, could

-~

zmount tTo a2 plea of guaiified praivilege.

(&) If the answer to Questions &
are 1n the affirmative, whether or nct
it is right for such judgs ject
an application zo set aslide
judgment.”
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As wc vh=2 1ssucs raised in ques icng 1 and Z, the gravamen of
the complaint is as te the sufficiency of the particulsrs supplicd

and the duty of the judge in Chaubers whe is called upon to axercise

3 K.B. 499 that those guesitlions can give Yiss Lo igasonable dobate and

can only tharefores be rescolved at trial.

suesticns 4 and 5 refsr to the nature of particulars in the
defence of gualified privilege and of justification. It is always
cpen te a3 plaintiff te reguest further and better particulars of ths
defence pleaded and if they are rot supplied voluntarily or upon the

truck ocut.

w
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order of the Court the actien may bo dismissed ox
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Vol. 28 of +the .4th.Ed, a

rf

thet particulars of justification and

pleaded as a matter of

ir. Spaulding relied upon a passage fr

(}

m Hzlgbury's Law

[{f]

paras, 185 ond 169 for his submission

substantive right in a plaintiff to know

precisely the case he has te mact at trial. I think he is using

the cterm "substantive
law" and no:

para. 185, supra,

peradventuxe that the guastion is cne of pro

Lo mean as & marccer of

a mere precadural rule, Howevaer, the very passage at

vpen which he relies puts the matter bevond a

weodure. Tha leoarnsd

authors of Hrlsbury's Laws say:

"Justification,; like fraud, should not be
pleaded unless there is cloar and suffi-
ciznt evidence to sapport il. The modern
practice &s Lo pleading justificaticn is

that the deiendant who justifios eithex

an isclatsd or =
parfect

genaral cnargﬂ must maks

Lly claar what he is justifying

and what case the plaintiff has to most.”

i Bmphasis added

into a rule cof law remains & matiter of proced

absclutely

4th and 5ti

Cuestions ¢ and 7 raise
davit evidence adduced by che

as to whother the facis sworn
admissgible

at the scage of applicarion to
the case that the plai
defendant but argusd that thos
cular defence, only in the ver
exercise his discrstion not o
the instant applicaticn, the p
pleadad facts are inadmiszszsible

said earlier, a request for pa

riticulars could cure

[—

“a practice® which has not hardencd

ura only.

eneral or public lmportance is raised in tha

application.

issuzs as to the effect of the affi-~
defendant, If there is a contioversy
e in the affidaviv of merits azo

be an issuz for final detornination

set aside the judgmsann. If it werc

ntiff admitnsd all the facts sworn £o by fhe

e facts could not in law raise & parti-

y clearest cases could the judys
set aside the defaulit judgment., In
osture of the rospondent is that ths

in law for technical reasons. As

4

any dafect in ihe

On that basis
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pleadings and consaguently I am of the view that no guestion of
general or public importance is raised in guesticns § and 7.

Questicn 8 is dependent upon the znswers Lo guestions 4, 5. and
7 and does nct raise any substantive issue for determination.

+ agree with the arguments for the appellants that the respon-
dent has failed teo show that a decision on any of the ¢ight guestions
raisad in tho application for laave to appeal Lo Hezxy Majesty in Council
would be a guide to anyone in the futurs and that,as this Court hzas
found,tﬁa issues raised are all procedural and are not part of the
substantive law of the land.

Mr. Geoigs subnitted that the application for leave was filed
out of time and that this Cour:t has no poweayr to extend time for
seeling conditicnal leave o appeal =o fer Majesty in Councii. Rule 3
of the Jsmaica (Precczdure in 2 peals to the Privy Council) Crder in
Council 1562, provides tha:i applications e +this Court for leavae to
appeal shall be meds within twenty-one days of the date of the judgment.

This Court decided in Chas E.Ramson Limitad et al vs. Harbour Cold

Stores Lid. S.C.C.A. 57/78% deliverzd om 2%/4/82 that it has no power

[\8]

te extend that pericd of twenty-one days.

4

[

Mr. Seorge submitted, cerrectly in ocur viaw, bthat the 1962 Grdeor
in Council is not interpretable by the Jamaican Interpretation Acc but
by the Interpretation Act 1889 {52 and 52 Vic. C. &€3) ~ see cection 2(2)
of the Jamaica (Procadure in Appeals *o the Trivy Ceuncil) Order in
Council 19¢2. Thare is no provision in the Interprecation Act of 1G9

for extending timz for doing an act if th

Lo
et
W

25t day falls on a Sunday,
public holiday oxr other day when the offices of the Court are not opan,
in this case the 2ist day fell en January 1, a day on which the offices
of the Court of Appeal were not cpen to the public. Was ths appiication
filed on January 2, 199%1 within time?

3y

Section € of the Interpretation Aot of Jamaica provides that in

computing time for the purpose of any Act, if the last day cf the
peried is a public heliday, the pericd shail =xtend to ths following

™.

working day and section 672 of +he Judicature (Civil Precedure Code)



Mr. Spaulding submitted thsat tha weight of authority is that
if an act can only bo done with the councurrence of the Court and iis
offices are nct open on the last day on which such act cught to have
bzen done, then the acr may lawfully bz done on the next day that

the Court's offices are open. At para. 1135 of Vol. 45 of the 4th Ed.

of Halsbury's Laws, it is stated under the rubric "Lasit day of

period” that:

““sSubiject Lo c2rtain 2xcepticns, the ganeral
rule is that, when zn act may be done or
a benefit enjeyed during a ceriain pariod,
che aci may be done or the bensfit enicyed
up to the last momeant of tha last day of
that pariod. ... However, wiers an act 1is
reguired by rules of court cr by any judg-
ment, order or direction of the court to
be done within or not less than & speci-
fizd pericd befcre a specified date, the
peried ends immedlatoly beafore that date.

"

There is & sevies of cases which decide that Sundays or public

holidays were not excluded days bocausa the activity which was to be

F4

performed. could be done whether or oot the cffices ¢f the Court were

cpen. Viney v. Gilbert [1877F IV Ch. D. 7%4% (& ca governed by

n
D

the Bankruptcy Rules 137C¢). Ex parte Saffery - In re Lampert {18771

Vv Ch. D. 365 dacided that in Bankruptcy proceedings under rules 143
and 144 of the Barkruptcy Rules 1870, the meaning of appealing was
giving notice t¢ onz's adversary of one’s intemiion Lo appsal by
serving upon thai other person a notice of appeal and unless that was
done in twenty-one deys ths appeal was too lats. It was held in

Swainston v. Hetton Victory Club Ltd. :1983] 1 All E.R. 1179 by the

Court of Appsal in an appeal undsr the Ewmployment (Comsclidation)

Act, 1978 that:

"Since presentation of a complaint to an
industriael tribunal for ths purpcses of
s. $7{2) of the 19738 Act 4id not reguirs
any action on the part of the tribunal
a complaint could be ‘presented’ within
s. $7(2) 1f it was communicated Lo the
tribunal through a channel ¢f communica-
tien hald out by the itribunal as being
an acceptable means of communication and
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receipt of a complaint. &ccordingly,
a complaint could be ‘presented’ to
the tribunal if it was posted through
a letter box in the door of the tri-
bunal's office, and since the com-
plainant could have presented his
complaint to the tribunal in that
manner on Sunday, & December 1S81, he
was out of time when he presented it
on the following Monday.”®

in Jamaica the governing rule is rule 3 of the Jamaica
(Procedure in Appeals to Privy Council) Crder in Council 19562 which
provides thats

H oo,

Applications to the Court for leave
tc appeal shall be made by motion or
petition within twenty-one days of the
date of the judgment tc be appealed
from, and the applican:u shall give all
other parties concerned notice of his
intended application.”

An application for leave to appeal must of necessity be
filed in the Court which is being asked to exercise a discreticn
albeit a judicial one, whether or not tc grant the applicaticna.

It :1s my view that, unlike the cases cited above which
relate to the Bankruptcy Rules of 187¢ and the Empleoyment Tribunal
Rules of 1978, 1t is essential for the commencement of an appeal
which is govsrnad by the Privy Council Rules, supra, that the notice
of appeal shcould be filed in the Regisiry of the Court of Appeal.
Service of the Hoitice of Appeal upon the respondent would be insuffi—
cient to instivute the appeal.

863} 14 C.B.H.S. 324, 143 E.R.

2

Iin Mumford v, Hitchcocks

L]

435, the last day for entering an appsarance to a specially endorsed
writ fell on Geed Friday. In holding Lhat the defendant was not
bound to entar an appearance until the following Wednesday when the

cffices of the Court were next open, Erls C.J. said:

"By the terms of the 27th szcticn of the
Common Law Procedure Act. 1832, a defen-
dant servad with a specially indeorsed
writ is bound to appear thaereto within
eignht days, and in default of his so
doing final judgment may be signed
against him. The guestion raised by
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"this rule is; wheother, where the last
of the eight days falls on one of the
days when the office is closed for
the Easter Holidays, the party has
until the next day after the holidays
tc appear. I am of opinion that he
has. The appearance to the writ of
sumrmons is the combinsd act of the
court and of the party; i1t cannot be
done by the party unless the coffice
is open and the officsr ready to
receive 1t."

Erle C.J. went on to say that bzcause the statute and
rules of Court provide for the cffice of the Court to be closed on
thosz holidays, the intervening days should be taken as being equiva-
lent to Sundays and as days when the combined act of the Court and of

the party cculd not take place.

In Hughes and Another v. Griffiths {18623 13 C.B.H.S. 324:

143 E.R. 12%; it was held that in the computation of time for pur-
poses of the absconding Debtors Act 1857, where the last day fell on
a Sunday or a holiday for the issuing of a capias,; the act is to be
done on the next practicable day.

A modern case which is of the highest persuasive authority

is that of Pritam Kaur {administratrix cof Bikar Singh (deceased)}) v.

S. Russell & 3Sons Led. [1973] 1 All E.R. 617. There the plaintiff's

husband was killed at work on Szptember 5, 1967. She issued a writ
on September 7, 1570, the 5th and 6th of Scptember being a Saturday
ard a Sunday. On the defendant's contenition that the action was
statute barred by virtus of the Limitation Act 193%;, the Court cf

Appeal held that:

“"Where a statute prescribed a pzricd
within which an act was to be done
and the act was one which could only
be done on a day on which the court
offices were open, the pericd would
be extended, if the court cffics was
closed for the whole of the last day
of the prescribed period,; until the
next day on which the court offices
were open.”
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Chas E. Ramson Litd. v. Harbour Cold Stores TLid. {supra)

was not concerned with the method of computation of the pre-
scribed twenty-one days. in the instant case the appilicant is not
asking for an extension of the prescribed period but is contending
that that period did not expire until January 2, 199%2. I would
apply the principle that a person has thg very last moment of the
very last day of any prescribed period te do an act which he is
rgquired te do on that day, and I would apply the further principle
that time is te be extended where an act, which is to be done with
the concurvence of the Court znd a party, cannot be done on the
last prescribed day on account of the clcsure of the Court offices,
to the instant case and conclude that the notice of application for
leave to appeal to her Majesty in Council was properly filed on
January 2, 1992,

The application was refused on the basis that in our view
no question of general or public importance arose on the issues

placed before the Court.

WRIGHT J.2::

i agree,

GORDON J.A.:

I agree.



