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IN THE SUPREME COURT OF JUDICATURE 

IN COt-YMON LAW 

SUIT NO. C.L. S 189 of 1991 

c 

BETWEEN LEO SToNE PLAINTIFF 

A N .. D ST. AN'Dti:w DEVEf.c>PERS LTD .. DEFENDANT 

SUIT NO~ C.L. S. 212 o£ 1991 

~ LEO STONE PLUNTlFF 

A N D ST.. ANDREW DEVELOPERS LTD .. 

Garth .llc:Bean and Patrick .FOGtor ~by Dl.lJln CQ¥. and 
orrct~ for the Plaintiff. 

Michael Hylton and Alexander Williams ins~cted by 
.Mess.rs..Hyers Fl.etchcr and Gordon for the Defendant., 

Heard on~ Jrd & 4th Febtuary 19~3~ 
6th April 1994 and 
lOth June, 1994 

JUDGMENT 

COJlRTENAY ORR J. 

On 6th April in this JDatter aDd-

to supp~y a written judgment at a later date .. 

I am now fulfilling that prom.is.e a:t1d .regret: the del4.1!. 

clerical problems. 

These cases were tried together by consent as they in-voLved 

tbc very same parties and raised identical issues. 

In the endorsement to his writ in Suit C.L. S 189 of 

1991 the plaintiff claims for~ 

(1) nA Declaration that pursuant to the tcr.ms 
of an agreement made between the Plaintiffs 
(sic) and the Defendants for the purchase of 
lot numbered 228 of Chancery Hall Estate in 
the parish of Saint Andrew, the Pl.aintiff is 
entitled to a quantity surveyor•s certificate 
setting out escalation charges up to the 
end of September 1989 the date fixed for 
completion .. 

(2) A declaration that the final purchase price 
of the said lot shall not include any increased 
costs to the Defendants which result from 
delays in the completion of the infrastructure. 
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(3) A declaration that the Plaintiff is entitled 
to details of variations in the plaP-Sg 
specifications ar:.d work and the at·tendant 
costs. 

{4} A declaration that the document cap·tioncd 
'
1Escalation Certificate; issued by 

Davidson & Hanna and datcdthe 22nd 
February 1991 docs not satisfy the terms 
of the said agreement and is not binding 
on the Plaintiffo 

~5} }.u~ order that the Dctcndants obtain from 
1:.hc Quantity Surveyor a certificate in 
accordance wit..."h. 'chc terms of the sa.id 
agreement as to the escalation in costs 
up to the date fixed for completion of 
the agreement for sale to wit the -cx1d of 
September 1989c 

{6) 

en 

A declaration that the Defendants arc not 
entitled to i:u:tcrcst as claimed or at all. 

A declaration that. upon the dctermi:na:tion 
of the proper sum payable by reason of 
escalation and oa payment thereof the 
Plaintiff is entitled to have a re9i;:::tcrod 
title issued tc him. 

The endorsement to the writ is Suit C.Lo 212 of 1991 

is the vcr~i same but for the number of the lot in pa.ragraph 1; 

there ; Jr ...__ is shown as 229. 

The following facts were corr~on ground between the 

parties:; 

lo By two undated agreements in writing made on 

or about the 29th day of lVlarch 6 1988 between 

the plaintiff and the dcfcndantv the defendant 

offered to sell and the plaintiff agreed to 

purchase on ·the terms and conditions s·tipu-

latcd by the defendant in the saia agreements 

tvlO parcels of land described as lo·ts 22 8 

and 229 on the subdivision plan of land 

known as Chancery Hall Estate in tbc parish 

of Saint Andrew being part of the land 

comprised in certificate ot Title registered 

at Volume 1054 Folio 665 in the Regis'ccr Book 

of Titles. 
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3@ In each of the agreements comple·tion is stated 

as .. on or before the expiration of one and one 

half years from the date hereof on prior pay­

ment in full of the purchase price and other 

sums payable hereunder .. 'i 

4. Paragraph 4 of each statement of claim sets 

out Clause 8 {a) of each agreement. which 

contained a schedule according to which the 

plclintiff should pay the purchase price and 

other sums payable. (The details of this 

;:.chcdule arc not. crucial to the issues t:o 

be decided in this case.) 

5. Clauses 11 (c)-(g) of each agreement contained 

the following provisions. 

~(c) In arriving at the Purchase Price of the 

said lot th~ Vendor has hao regard to the 

fact that the said lot forms par-t of the 

project known as "Chancery hall Es'.:a.tc 

Phase 1" and has made the following 

assumptions~<= 

i) there vJill b;:: no change in the cost to 

the Vedor of constructingu installing and 

(if required maintaining roadwaysu 

sewerage, water; street lighting and 

clcctrj_cal systems (hereinan:or called 

~Infrastructure~) in respect of the 

Projcctv including the cost of materials 

and cquipmentv rates of hircagc of 

cg:uipmcnti/ financing costs and charges 

{includiD.g the cost to the Vcw::J.or of 

borrowing money which cost includes bank 

interest) , and other costs i~ existence on 

~J.t.: L~..:t\ ·2~r;.~· -~.:.. :.·>-·. ~.~ :: .. :;~c; ~:-.. ~ 
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the 8th da.y of fJ1ay 1986g and 

ii} there will be no change in wages and 

labour ra.tcs effective from. 8th May 1986 

approved by the Joint Industrial Council 

for the building and construction industry 

(herein aftc::r called •u J. I. c. Ul ~ and 

iii) there will be no variations in the plans, 

specification and work for the project. 

{f) The purchase price shall be adjusted upwards at 

any time during or after completiO.~tl of t.he 

Infrastructure if the cost of construction of 

the infrastruct.urc is increased to the vendor 

as a result of~= 

i} increases in the costs rates and/or charges 

in respect of materials and other things and 

matters mentioned in sub-clause ~c} (i) 

hereof after the dated stated therein 

and/or 

ii) increases in the wages and labour rates 

mentioned in sub-clause (cp 111) hereof with 

the approval of J.I.c., and/or 

iii) variations lD the said plans" spocifications 

and vJork v.Jhi.ch rcsul t in c:g:t.rc,, w'Ork u 

mate~ia~s~o~ equipment; 

iv) any increased cost to the Con·tr?.ctor as a 

rcsul·t o± arq of the delays caused by 

force::, bCJ:'Cnd its control. 

(g} Any such increases as aforesaid shell form an 

addition to ·the Purchase Price. A. certificate 

from Davidson & Hanna u Quantity Surv.,...:;yors u or 

such other Quc..nti·ty Surveyors as the Vendor shall 

nominate v as to t:hc amount of such increase in 

the Purchase Price payable by the Purchaser 
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shall be final, conclusive and binCling on th9 

parties hereto o In arriving at the Si3tid increase 

regard may be h;:~.d to the fact tha·t the project 

is being developed in phases. 

6a By letter dated. lOth April., 1991 "i:.hc defendant 

by its attorncys=at-law sent to the plaintiff 

a statement of Account indicating a b~lancc 

to complete of $145 u567 .SO of lv1.:. .2;;:g {in suit 

No. 212 of 19911 g and in another letter dated 

18th April 1988u the balance in :;::cspcct of 

lot 228. 

In each of those let>ccr::. the defendant 0 s Z':..tJcorncys-at-

Law sent: to the plaintiff escc"lc.tion '.t:--::~tificat-::::s fer lots 229 

and 228 respcctivel;;,'. The certificates arc couched. in identical 

terms and set out the followin.g ch.:,rg·cs for each lc:,-::;; 

~c.) 

{bp 

Variations in the plans, specifications 
and work 

Increased costs of wages and labour 
rates <:tnd m;;,:c::c::cials and cquiprr.c:r:.t 
prices 

$54,577.00 

$141/790.00 

(c) Financing costs ana charges inclu­
ding intcr:.::st. pcymcnts 

~>4~,051 .. 00 

$11lq418.00 

7" The plaintiff's Attorncy~at-Law -;:hsm wrote to 

defendant: s At.t.orncy s-at-La\v rcqucst.ing details 

of the ~scc.la.tion costs of the lo';,:.s up t.o the 

end of Scptc::::abcr 1S89, but this W<='& met with 

refusal and a domand for paymcn1: of the sums 

alleged to be due. 

8. Clause 11 (i} of: each agrccrr,cnt re:::.1ds ~ 

~Notice is hereby expressly given 
to the Purchc. ser that the la.nd 
comprised if1 the Dcscriptic-1~ of: 
Land hcrci:;::. is described by 
reference to a provisional plan 
dcposit~d 0t the office o£ the 
Vendor <3.:nd that the posi tic:n {! sh-3pc 
c'.'"d dimensions thereof may be subject 
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·to variation when the final plan .of 
the said subdivision is complet2d and 
deposited in the Office of Titles. 
In the event of any such variation in 
positionu shape and/o:t dimcn.~io:ns u 
same shall not invalidate this Agree­
ment r and t.hc- Vendor shall no:~ be liable 
to pay any compensation or dalit~.gcs what­
soever in respect thereof .. •z Qemphasis 
added) 

9 o By clause ~n} of the e:.grocmcnts i·c was agreed 

between the part.ies that~ 

~·In tho c·,re:nt that there shall be 
from an.x· ce:,.usc whatsoever e.:::t.hcr 
than the fault 01 the Vcndo1:· ;;:rly 
incrc2.se ir: the sums stated in Clause 
8 (a) (vi) herein the Purchaser 
shall pa.y such increase on dcm;: .. nd by 
the Vendor.'~ {emphasis rninci 

In clause 8 {a) (vi~ of the agreements ~he Pm:chascr 

covenantee. cJ to pay on completion t:he sums set oui: lx~low" 

Balance Purch~sc Price 16% of $~4,000.00 

Half Registration fcc on Transfer $ 

half Attorncy 0 s fcc on Transcr $ 

Clause 11 (a) of the Agreements reads thus~ 

"For all thE.: purposes of this Agreement 
time shctll be of the essence of: c.h.c 
contract in. respect of the oblJ.ga.t:iGn~ 
of the Purchaser hereunder, and Oi.'l the: 
failure of ·the Purchaser on the due 
date to pay any sum or sums payable 
hereunder the Ve:ndor reserves the righ·t 
to cancel this Agreement by notice in 
writing to the Purchaser and to forfeit 
the deposi·t. pC<id without further notice 
to the Purchaser. Thereafter the Vendor 
shall be entitled to resell th0 said 
lot and shall not be liable to account 
to the Purchaser for any part of the 
proceeds of such resale, notwithstanding 
any other pro".lisions of this Agrc(_.mcs.Yt." 

and by Clause 11 U) all monies not paid by ·the Purchaser 

on dut.; datcb shall bear intc:ce:s·t at the rate of t~JJo pcrccntum (:~%) 

per ar:<num above the prJ.mc ra·tc ch.argcd b:y· the vendor" s commercial 

bank at :~he date that interest commences to run a.nc~ such interest 

shall be payable on demand. 
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THE AREAS OF DISPUTE BET#mEN T.i:ffi 
PARTIES 

Tnc signiticant points. of contention ma::.: be summarised 

as hereunder~ 

U} Clause 6 of the agrccmc:ut reads;: 

a: COhPLETIOl:·J 

On or beforr,;:; ·the expiration of one a.r-.d one 
half (1~) years from the da~c hereof on 
prior paymcn·t in full of the purchase 
price and c·;:her sums payable her~undcr ~ ~· 

The plcdntiff sta·:::cs ·;:hat it 1i.>as withi;:-:; tho contemplation 

of -ch;~ pc-.rt.ies that completion would take place on cr al:.out the 

end oi: Scpt.crilbcr 9 19 8 9.. The: d;:;fcndant doc-s not admi·::- this. 

{ii) 'The plaintiff alleges that he hc:1s :::;aid the sums 

in accordance with clause 8 ~a} {setting out the schedule of 

payments) and is sti.ll ready willir,g and able to pay !.J:1c balances 

properly due under the agrccmeiJt to corapletc the purchase. The 

defendant. -.;,;hile admitting the receipt of $1L6 u 000 o 00 in respect of 

suit noo 189 of 1991 and $30,520.00 for Suit no. 212 of 1991, 

denies; {in the case cf suit 189; that the plain"i:iff ha.s paid the 

rcquir>.:!d sums on completion or the sums by which the purchase 

price tvo.s .odjustcd upwards. 'Ihc defendant alleges that the adjust-

mcnt is in accordance with clause 11 tf) of the agrcCI<:c-nt, {supra} 

which allows for such ad:iustmcnt in c~rtain curcumst.c.mccs.. The 

defcndo.rd:. put the plaiutiff t.o p:toof on these mo.t.tcrs in the case 

of Suit 212 of 1991. 

~iii) The plaintiff contends that the only variations 

pcrmit::UZ!d by -chc agreement ar":; a.s stipulated in clciusc 11 (i) 

(supro.} and arc in respect o:t ar1d limited to dif:i:::...:r;::i>cc.::s in the 

position~ shape r dimension of ·the said lots betwcc:!). the provisional 

plan and the final plan. Th,;:: dci::cndant denies this. 

(iv) The plaintiff also alleges that the oscalation 

ccrtifica:t.cs issued by t"'~essrs o Davidson & Hanna arc: deficient 

in that they do not state nthc details of the variations in 
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order -c.o determine whether such variations fell wH.:.hi:u the said 

agrecmc.~.Tt" 0'and in all the circUt--ctstanccs do not sa~cisf.st the terms 

of tho agr0~mcnt. 

~v} 'i'hc plaintiff further argues that. the amount of 

the varia.tions was not within t.hc~ contmTtplation of t.hc parties 

at the time of making the agrcmncnt and tha·t he is "-'.r;·ti'clcd to 

details of any variations and of the lists of any such variations. 

'l'hcre was also a dispute as to whether 1":-hc interest 

charged by ~chc defendant was ·too high3 but no evidence was given 

on which chc court could make 2. finding. 

THE EVIDENCE IN SUPPORT OF 
PLAINTIFF 1 S CASE~ 

The plaintiff was th0 only witness called to substan-

tiatc his case. His cvidercc was brief and much of his testimony 

-v;as unche:.llcngcd. In addition tc the facts which arc not in 

dispute ar .. 6. outlined above r ~.:he plaintiff gave evidence as follows~ 

He paid the full a.mcun·t on each lot as stipulated 

in the 'C\110 agreements - $150 v 000 plus the other icc.s set out 

in the cc~tract. 

ric received a letter from the defendant's la"Yr.Jcrs 

stati.r.tg ·that there wa::; an cscalai:ion of $111,000 on Cctch lot. 

He visited the dcfcndantus cfficcs and requested details as to 

what i:actcrs made up the esca.lc.·cion and -w~hy it was sc high.. He 

was rcfcrr~:d to the defendant" s attorneys. He wa.s i"lcvcr provided 

with the infcnnation. 

I:n 1991 his attorneys notified him that thE; agreements 

had bc~:::n rescinded and the deposits forfeited. Up ·to when he 

gave evidence he had not been not.ificd of the rcasor:<:<; fur the 

delay in completion" although h:2 spoke to employees of the 

dcfcndan~c on several occasionso He is still vdlling to 2'pay 

the baldncea - reasonable cscalaLion costs. He regarded the 

certificates supplied by the defendant as unreascnablc. 
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I'c was his understanding that bctv1ccn. the signj_r..g of 

the ag-reement and the completion, the dcfcndc:n·t ';'VGuld put in the 

nccessa:cy i.r1frastructurc - roads v vlatcr mains, sew:s:rc.gc and 

electrici ·ty Q 

:&0 contemplated completion of the agreclTtcr:t •v-i thin 

18 mo.r.d:h::;; a:tter signing q tha-t is by September 1989" 

THE EVIDENCE FOR THE DEFENCF-

In addi"c.ion to corrcspcn:dcncc i:Ll the a.':~f:i.ceod bundle the 

ca.sc for ~:he defence consist.cd Df the evidence of tv!O v7i tnesses. 

The first was Alexander Blair Davidson FRICS a qu~n~ity surveyor 

and partner: in the firm of Davidsc-n & Hanna. named i;·c clause 11 

(g) of th~ agreement as pcrsc'r"s whcsc cc:ctificatc ;;,s. t.c the 

amount 0£ increased costs 'i shall t:c final~ conclucj_vc 2,:nd 

binding on the parties -;:hcr<Sto 0 'c 

His testimony was ~o the following effect: 

He ~7as the quantit.:,;- surveyor involved in t::.-:1::::. Chancery 

Hall project of vvhich the t"rJO lo:ts in ·this case arc c'. STita.ll part. 

In th8 ir,itial stages of the p:-.:-oject "t7"l(~ work of q',lo:1ti1:y survey·or 

involves preparing estimates of constructior: 11 bills ~)f C(L10..'1ti tics 

specifications, and tender and ~ontr~~~ ancnm~~~c 

Once the project sta:cts his duties cntc.il E<C&suring 

and valui::.;.g· 'i:uork, preparing .tnt.crim recommenda-tions fo.r paymcn·t 

co dJ.D com:.rc.ctor i it also required the measuring cf va.riations, 

chccki:r.g iluctuations in labour and materials u and preparing 

a final account of the work comt:-lctcci. 

He defined "e.scala.tion N as the total i.ilCY·''"'' r.::,-,., in cost 

and said that the rhrec factors (a) (b) & (c) set out in this 

certificate contribute to escalation. 

He explained the f.:>.ctors on ·the certificE:':_(..,S as follows~ 

The First Itemg Variations in the plans 
specifications and 'j,>Jor]:::. 

Examples o:t these occu:cre:d when the scope of the -.;.Jo:ck 

\vas cho..ngcd~ For ir::.stance" in the case of the Ch,)::.-lccry Hall 

PrOJect,. the storm vlatcr draina~c vva.s completely rcd:.::.:sigrLcd. 
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There t;J2,s also a complete reconst~ruction of the t.'wO avenues 

North l\_,_ichl.gan and Cadiz. ~iginally these roo.ds v1crc in c:xis-

tcnce but later on in the project. the Development aut~ho:r·i ty 

would n.o'c accept them as they wcr~:;. The drainage roc;.dworks 

and -vJat.cr suffered a similar ratc.; ~ The original estima.-;_c was 

done on "ch.c assumption that ~he avenues would be usable and 

acccpt:.co.bl.c. 

~~. Davidson s d he calculated all the cos~s of 

varia·tions and apportioned them equally between tbc lot.s. 

The Second Item~ Increased costs of 
wages and labour rates and materials 

and ~ip~~t~ric~e~s~·----------

The a~ount shown under this head - $14u790o00 was 

calculated in 2 sections. Labour cu"'1d materials ~,;-ore calculated 

separately. The increased cost of labour paid to the contractor 

was arrived atu and then in the san-te way the increased cost of 

materials paid to the contractor was ascertained, o.Hd each oi 

these amom>ts were apportioned equally between th~; lots. 

The Third Item~ Financing Costs and 
Charges including interest payments. 

The sum of $42,051.00 was shown under ~c.his h-s:a.d. It 

was ob·tain{..d in this way. The accrued amounts of in·tcrest on 

the SU..lUS paid to the contractor for escalation (i.e. in·tcrest 

Oii items l and 2 above for the 'ltlhvlc project} WC.J::'(; calculated 

at ~B~nk Interest ratcsw and then apportioned equally between 

t.hc lc,:.s" 

Cc·rtificates were issued from time to ti.mc as various 

sections 'ii'ICrc completed. This meant that those lots iD v;rhich 

the inf:!::astructurc was completed at an earlier da·tc th&r;. those 

finishca later. Thus the later lots would have grca.tcr escalation 

than the carl1.cr lo·ts - as t:hc latter were only charged according 

to the.: cos·t::, knm-vn at the ·t:une of the prcparatio:l oi t.hc certificates 

issued in respect of relevant lots. 
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The result of this system is that all the escalation 

paid bj( t.hc developer to -t .. hc cont.r:actor was not: pa;:,sc.d on to the 

purcha . .::.ers bc.:causc owners of earlier lots would not have beerA 

askcCi to pay the full amount. No attempt \-.;as made ·to collect 

from cr;r;r1crs of lot:s completed la.tcr o the amounts which coriier 

lots had escaped. Indeed at. the time he was giving evidence 

the estin:at.co cost of the projcc·t had increased by 250%. 

T~"lc fvllowing corrcspo:nd.cncc contained. in the agreed 

bundle ' ' - ..1- ... ass:Ls-cca ~...nc defendant's case. 

Firstly a letter fE;,i:hibit: lc) dated October 11 u 1988 

in which 7.:.h.c District lYlctna.gcr of the Jo.maica Public Service 

Company Ltd.u informed the defendant that because o:t t:hc devas~ 

·~ 
tation ci Hurricane Gilbert t:hc company had to suspcn.d all 

construction work and concentrate on restoring service to its 

customers a 

Another letter (E:?;:hibi·t lE) from the same tilanagcr and 

dated April 3; 1990u suggested that construction of the electrical 

supply ·to Chancery Hall u Phase 1 \'!Ould begin in .June 1990 and end 

in Scptcrr~cr 1990. 

In a letter (Exhibit 1H) dated 7th December 1990 the 

Chairman of the defendant company wrote complaining tha·t the 

installation and cnergising of the electrical supply had not 

yet been completed. In reply to tha.t letter the Regional 

Eanager of ·the Jamaica Public Service Co. Ltd. wrotf) a letter 

(Exhibit 11} dated 7th Dcc~ubcr 1990 in which he promised to 

complete the primary lines by 19th December 1990 and expressed 

the hop~ that the primary supply would be energized by 21st 

December 1~90. 
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T:rH:: second witness for tbc defendant was Roger Arnoldi 

a civ~l engineer. His evidence was as follows~ 

He ha.s been employed as c...n engineer in the Chancery Hall 

project since 1987. _t..r1any problems were encountered. in the 

construction of the infrastructure. These were v2:ciations and 

consct}UO!!tly considerable delays brought about by ;::, i"J.urnber of 

factors" 

Firstly, Rock Content~ the amount of rock which had to be 

e:xcavat;.c;d wos far more than originally cnvisagcdc The original 

contrac-t called for only a small 211.1ount of road in a. fairly 

easy sectio:n of the devclopmcll'c ~ 'I'he developmc.G.t be:gm-::. in two 

roads where the rock conten·t ~,;as 30% to 40%" but s.'-'' work 

progrcssca it: came into arca.s -,qh.,~rc the rock cont:;)nt: v;a:= as 

much as 100% in some places .. 'l'his dcla.yed the coDs!:ruction 

consid.era.bly o and the delays .-"''1.d ·the cost of rcmovi:c.g the rock 

increased the costs. Rock is ':'\Jq·.clvc times more expensive to 

rcmov~ ·=::.han. ordinary soil. 

Sccondlyu Road Reservations~ These arc stipulated by 

the pl.=t:::·lr~ir•g authority. Originc.lly {j the requircrw::~!.t.s wo.s 30 

fc~t. r,.:;;.:tcr with a change ir. planning authority durii::g the 

course of ·the proj cct a nc-.::.; demand of 40 feet was made. 

Thir~lYu Retaining Walls~ The increase lfi ro~d r~scr-

vatic·r1s necessitated the crcc~L.-'r: cf substantially mc,rc, retaining 

walls than previously planned. 

F•.;urthly f considerable: expansion of existing roads. 

Two roads !:i.:lichigan Avenue and Cc•d.iz c which e:;.s::istcd. bf-'fore 

the .s-tart. ,:;± the project were originally intended to be merely 

upgradc:d, Insteadu they were ex-t.cnsively improved t:he roads 

had to to be widened for their full length. These roads were 

further o.fi:ected in that when the planning authority v1as 

cha:ngr::~u the asbestos water mains which had been approved by 

the previous authorityc were condemned and had tc be dug up and 

replaced by P.V.C. Pipes. 
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Fii:-::hly. Changes Regarding Water Pumps and Tarlks; Here 

agai:c-J. ·the defendant was forced. 'co :cr1akc variation~ from the 

original pian. i•Jater for the proj0ct is distributed around a 

vcr:1 hilly 8i tc by a systcn; of pw:nps and st.orage t.anks c Directives 

from ·;.;.he ~<Ja.t.cr Commission corrcf-C:lled the following changes~ 

Access .coads to the tanks were mc.dc of barbcrgrcc:n iEst.cad of 

the ch.0c'f-'0St. form of surfac.-;;,, cuchip and spray", th:· Y'O<=l.d.s v1crc 

constructed with a lesser gradi0fit. a security fcnct~ ~as erected 

aromlC< ·;:.h0 s:Ltc of each tanke 2lnd a substantial wall T;;e;.s buil.t .. :bo 

protect. d1.c cguipntcnt fr5=>~ "chc possibility of falling rocks. 

The L.:ss..:..r gradient in the roa6 v!as achieved by c:r;.::,;:;.tiDg a more 

circuitous route to the site of tnc tank. 

Six·thly u Changes in Storm Water Drainage~ 'Ih<:~ K.S.oA.C. 

had app:t .::vc~d. a proposal for st.ori.-a water to be tr-s.ir,,c.f -:._o cross 

the r:·o<-;.0 ,. !f:hcn t.hc authority to control such m;:.;:tt.c:.c;:.., wo.s 

changed.,. piped culvert crossir;gs under the ground ·\,:rcrc mandated 

h much Ic:.or.c c:.;.pcnsi vc procedure" 

~:;;F~V•..cn·thl:t g De1ays in Receiving E1ectricity~ 1-i·t. t:.hc out-

;:.ct 1.t \rlz,.s anticipated that. the Jan-.a.l.ca Public Service.; vmuld 

install cl~::ctricit.Y in 1988 {! but. this was not corra<lc·;}ccd until the 

end of 1990 v due to the cffcc:·ts c.f Hurriccmc Gilbcrt.o This 

meant thz..~: ·;:he water supply :::.ystem would not be appi.·cv•:::d by the 

·h"atcr c,nTh-nission until clectricit:.y was available o 

THE SUBMISSIONS ON BEHALF OF THE PLAINTIFF 

Both sides were agreed ar: to what arc the funda:rr.ental 

legal issues to be decided. These were identified a,s >:vhcthcr 

the follo,,Ilng contentions or the plaintiff arc correct~ 

~.::. ~ That the escal.Jtion certificates arB i:nv&lid 

and ineffective., or in the words .::>f -tb.£· stc.tc-·· 

1UCi.Yts of cla1.m.1 that the certificate;:, 6.0 'frnot 

sa~isfy the terms of the agrccmcntu 

(b] Alternatively G t.b.~~.:t because of the dcl:iy by 

the defendant i:>! corr:plcting the corl::.X'3cts r 

,..,.--.,......,-,.-.. - " ·--- --

the plaintiff should not be saddled with any 

csc~lation costs incurred after So~tc~~er 1989. 



·------

l j - .... .._, 

i.<.<L.i:., i~.;.c:t:can ~ for the plc,.iji'J.·tiff g accepted ~cha-t in principle, 

the rule of lav1 is that in a building contract the: cc::r·Jcificatc 

o.t the surveyor is final and conclusive, that on-::) ca.nnc·t look 

behind ~he certificate unless there is fraud or collusion. But 

he submit-t:.;~a that the author:it.ics for their propositicn were all 

dccidGd on the basis that the certificates were iD. k2cping with 

the tcrr::s of the contract be·tw~cn the parties 1 and t.hos·::: in the 

instant case arc not. 

he argued that this is so because the provisions which 

make 'the ct::rtificatcs final E:!.nd cunclusivc,. must brr.; int:crpret:cd 

in the light of ·two other clauses i/ Clause 6 which deals with 

completion rind Clause ll {f) ~-;hicb contains the stipulAtion 

rcgardi:w;; ~scalation. 

Clc>.usc 6 reads ~ 

"Co~plction 

On or be:forc the cxpiJ:·atio.n of one and one hal.± 
t{l~} years from the date hereof on prior pa:y-mcnt 
in full of the purchase price and other sums 
pc.ye>.bl.c hcrcundcra 

'ii!t;.ilst admitting tho.·t ·the contracts did cont[.:mplo.te delays, 

he suggcs-t-.cd. that a. dcla.y of a.pproximatcly one ycux: :;,_n.d five 

months wit.hcut r~otific2tion ·to t.hc plaintiff of an_y circumstances 

which would extend the compl:::ticn period, would mctk::: ·the ccrtifi-

ca·tc ::;.ot;. biLding. In this rcg~rd, although Clause 11(£) (iv) 

provid~d for csc~lation changes due to: 

~any increased work to the Contractor as a result 
of delays caused by forces beyond its con·trolu 

the ccrt:c.fico.tcs did not se:-c. out:·. ~;,rhat i.verc the forces beyond its 

contrGl on which the dcfcnd:--:.:.:v.lt relics. Nor did t:hc defendants 

sta c.c tbcm in ·their defence~ 

J::Ir" lYlcBo.::m further co:ntePdcd that such va.ri::,t . .i-:;ns in the 

plans ~., s ::..:>::: cont:r:acts sc..y wvu.ld justify oscalativn co;:,-ts v arc 

varia.t.icr:s ibc-twccn the provisicn:Jl plan e1nd the :tin;_,l pLm u but 

t.hc i:in.::~l f~lan would not .hdvo bcx:n issued o.t the d:=tJt~: oi the 

ccrtificcl.·i.:c.5 . ., 
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.0.. further submission on b:::ha.lf of the plain"Liff was that 

the plalr.>.t.iff could not be s.:tid ·to h2.vc 2greed to 21n. c~~~·tcnsion 

of time~ 

Finallyu the certificat .. cs did not indicate ·~·Jh'_;.t v-Icrc the 

inci·e:J.scd. costs as a result of d0la.ys caused by fc·rccs beyond 

its Cv-".'lt.:rol o 

THE SU~ITSSIONS ON BEHALF OF THE DEF~~ANT 

l•u:: o Hylton on behalf of t.hc defendant made ·the following 

subnuss::..ons g 

(i.) The relevant d,:cJ:c from -v.;hich escala.tivn 1t1as cal-

culatcd was 8th May, 1986 and not the d~tc of 

agreement. He ;:;.upportcd this statement by 

referring to eLms::: 11 (c) of the ag:r,,:;;..:m8nt which 

statcsg 

"In arriving at the Purchase Price of the 
said lot the Vendor has made the following 
assumptions ~-

(1) there will be no change in the cost 
t.o the Vcndo:c of constructing-· instal­
ling (if required) maintaini:,.g roc:dways, 
sewage w~tsr, street lighting ;;:.:..nd 
elcctric~l systems (hereinafter c3lled 
the l"In:(r.c~:•tructurc:') in respect o:t the 
Projcc·t. including the cost of rrl:-li.;Qrials 
::1nd cquipmc;nt rates of hirc,::,gc of equip­
ment, tin~ncing costs and ch0rg~s 
(including the cost tc the V-s=:r~a0x of 
borrowing TI'.oncy '·Jhich cost include::;; bank 
interest) 2nd other costs in cxist~ncc 
on the 8·d.t day of ~"iay 1986t"' 

(emphcsis ~upplied) • 

Fur;:..bc..:r o he pointed out th.::,·t M.r .. Davidson g,:_·:Vc. evidence 

that his tirrr.. w.o.s appointed. qu;7.D:~~;ity surveyors of +:he project 

in 1986 ~nd he visited the si~c then. 

(ii~ In vic>-J of the principle of law th.:~.-t the C:J.Uantity 

surveyor is certtfic.::;tes arc fir.alll ~.:he defendant 

need not have called him as a witness; but the 

detend<:.nt had bn:ught two witnesses to cho'il-; the 

de·tails of the: specific va.riations tklc~t. were 

taken into accounta 
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The plaintiff h-~.d not shovm any mist_;:ke: in 

the certificates{! nor had he chi3llcngcd any 

of "Che items mcnt .. ioncd in the certificates on 

the basis ·thn.t such i terns did not fall T.vi thin 

the ambit of Cl.=:msc II {g} which provides 

that such inc:ccnsc shall form .:--:.n z,_ddit:ion to 

the the Purcb.c-.sc Price c..nd that c.. c:::::x:t:ificc.tc 

by Davidson .::n1d Hanna, &s to the ::ti11CUD':: if 

such increases shall be final conclusive and 

biLding on t .. :;::,~ p.::lrties. 

Although th0 pl~iLtiff expressed surprise at 

the rate o:t csc,:,lation becc.usc sc-m':\ c:~rtificatcs 

{including t:h,.:· plaintiff o s) had. be(-;;:-; done 

before the cos·t 0f the whole proj cct .. y,i..:<s known 11 

the plaintiff ~I'!Guld not have paid thr.::, full 

cost of his lo':.. o 

«v) The asser<:.ion by tb.c plaintiff~ s a.b:onJ.cy that 

~vi} 

{vii» 

the variations for •111hich escalation ~;Jas p2rmittcd. 

arc limited te: the position shape r>nC./or dimensions 

of the lots is quJ.. tc v1rong. Claus-::; ll Qi} on 

which reliance w~s pldced by the plaintiff for 

that submission. docs not support the pl21.intiff~s 

argu..rucn t. The v3.r L:.tions cnvis.::gcd. iT! ·t.hc 

entire: projcctu ,~:.'·td. involved the put.:.t:ing- in of 

the infrastruc~urc. 

Both the oral u:r.,cc::-cb::-edictcd evidence· .Jf t:he 

defe.r.lce ':vi tnc.ss,::;s 0.11d the corrcspond;.C.;i"lcc ir, the 

agreed bundle sho'f!<7 that there were dc:li::iys occo.sioncd 

by circumstances beyond the control of ~-::he defendant. 

The escalation Li t.hc certificates is up to the 

date of complet.ion. There is nothi~g in the 

agreement which limi·t.s it up to 1989 or m<'ikcs the 

certificate only bi~ding or conclusive:) t.o 1989. 
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Ore the contrel':y 9 -::.he agreement cover~.:; increases 

incurred durL1g oz: -2ifter completion.., 

THE COURT~S Fil~INGS OF FACT 

'l'bo:c~ was no serious ch.:dlcngc to the cvidcnc(.; gi vcn on 

each sidcr and so it has been fairly c~sy to arrive at conclusions 

as to ·the :!:acts. 

I accept the evidence ot the plaintiff as ouclincd above 

of th:e.: :.._:::;cymcnts he Inadc and his futile efforts t:.:> ob::?..in reasons 

for ·the ctc~lay in completion by the dcfcndantQ or dcte.ils as to 

what co~::.s·r~tutcd the csca.lai:ion ;.;n.d. why the cost o£ c_·sc<:ila.tion 

was so higts" 

I ,:';}so find that he is s't.ill willing to pc:ty ""Yh<" t he terms 

~raaso~2blc 0scalation.~ and that he regards the ccr~ificates as 

unrcason::,blc. 

I .::;.cccpt the cvidcnc·~ of l;.lezander Davids or;. .:=, s -.::.o hm-1 

the esc~\l;:.d:ion was calculated cLO.d I agree 1;..,-ith his stF•i:cment 

tna.t b::;::.:i'i.USC the lots in question arc in Phase 1 ·they l.~.avc 

csci:'lpcC'c s.::.Tnc of the costs which could be charged "i.:.(j ·;~herr., because 

a.ll tb.~ t.ir;;.~ the certificates ¥7ci·c calculated thosf.' costs had not 

yet becc . ' 
r.~:::,ccrtal.nea. I also find that the cvid:::;ncs ;:>hows no 

fraud or collusion which -would enable the Court to declare the 

certificc;.ccs invalid. morcov<;;:r I find that the ccrt:ificates 

have be.:;:;n honestly given and :<L:.ha·t ·there is nothing 'co suggest 

a mistake or that he should hav~ considered, or t.hat. h:::: had 

consid<"~red any matter which he ought. not to have tak~'m into 

account:. 

I accept the evidence of Roger Arnold as to t.he: many 

factors \vhich increased costs e-nd occasioned dclayso I also find, 

as evidenced by the letters r"'..::f;;::::r·rcd to earlier" that there was 

great dclc:y in obtaining elec-trici·ty at the sitco i~_,_ccordingly 

I find th.ot: ·the delays occasioned were delays over wh~ch the 

defcnd2.m~. hc:d no control. 
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THE DECISION ON THE ISSUES OF LAW 

I have already indic8tcd that Mr. McBean acccp~cd the 

principle ldid down in various cases cited by Mr. hylton, and 

excmplifi~d in Jones and Others v Sherwood Compu_ter Services 

PLC [19S2] 2 All ER 170. In -that case it was h.old. 'that 

"Where the par~ies to a contract uxprcssly 
agreed that certain matters arising i0 
relation to the contract were to be dct.:.e:r~­
mincd by ar:. ind0pcr:dcnt expert whose 
determination \vas t:.o be 1 cor,clusivc and 
final and ~indirig f:or all purposes Q: thcr; 
in the abscnc0 oi fraud or collusion ~he 
c:hpcrt ~ s dc'c.crm::u,d.<:i.on could only be 
challenged on :~c ground c£ mistake if it 
wc.s clear ±:rom thi:".: evidence (includ.L::g 
the d;:;;termina.tion u the terms of ·th;.., corrtro.ct 
ar1d t:..hc letter of instructlord the.,._ ~:h,;::. 
expert had de:par;_c::d from his instructions 
in a material r0spcct.• 

I ;:;.iJ.all now deal wit.h the various issues raiu:d. ir~ submis-

sions of the plaint:.iff~s counsel. 

1 u Is the dcfe:11dant required by la\'; or by thr:: ·terms of 

the co:ntrc:.ct, to supply more d:;-:;·t.ails than have bcc:·IJ '?! i. von in the 

ccrtifica~~s or escalation? 

J_ c:cccpt I"ir. .:::1ylton c s submission that the: pr~ulciplcs 

enuncia.t.cc in cc-.scs concerning certificates of arc:nit·.::,c:.:.s. surveyors 

and Vdluc-.:tors u arc applicable t.':J buildir;.g contract::s such as 

those L2 <:hJ.s case. 

I holu. thc;t the authorl.'cics indicdtc that ~'-s.'- lo.w the 

survo:vors arc not required tc 9iv(; in their ccrtific.:.•.<.:cs any 

dcta.ils c:t the calculationsr c:.t of the var1.ations wrucb. contributed 

to tnc csc;;~lo.ticn. It is su~ficicnt that the certificates indicate 

the v . .::.ri(.lU~:> !1cads or types of ve:.1.iations as outll<icd i.D the 

conLract ~t Clause 11 (f), (i), {ii) and (iii). 'I' his has been 

done. 

'I"h;:;_-;~ there is no obligz::.d_o:;:-, in law for the ccz:··;_:ificates 

to suppl:;( such details may be gleaned from a nunibc:c e:t authori·t.ies. 
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In CamEbell vs Edwards [1976] 1 All ER 785 a lease ~rcvidcd that 

a pric2 should be fixed by a chartered surveyor and that in 

assessing 'c.hc price he should t;:,kc account of ccrtc.:.ir, matt:.ers. 

In their report the surveyors ga..vc their asscs:::>mcnt of ·the price 

merely so.ying that they had considered the mattsrs s·tipulated in 

the lcc.sc" but gave no reasons for their valuaticn n-:>r did they 

set out the calculations by which they arrived at tb.c -,,;aluations. 

The decision of the English Court of Appea.l is adequately 

surr.ma:ci50d in the headnote v<'hich reads~ 

"Held --· ~-¥here two parties had agreed ·tha-t 
the price of property was to be fix•=:£< by 
a valuer on whom they should agree a:o·:d 
the valuer gave h~s valuation honestly 
and in good faith in a non-speaking report 
i.e. one: tha·t d.id :nc;;·t give reasons or 
calculations, the valuation could not be 
set aside by ci thcr party on the: grour:-.d 
that the valuer had made a mistake e :cor in 
the absence of f.raud or collusion u ·the 
valuation was binding on the parties by 
contractor. Accordinglyu as the surveyors' 
valuation was not .o. speaking valuation &nd 
had been given honestly r ana {per .L;;>.nc r.c.:J) 
there was nothing to suggest that the. 
surveyors had f5ilcd to take into consider­
ation all the m~~tor~ which they should 
have taken into consideration the landlord 
was bound by the Voluation and could .<'J.c-1: 
allege ·that i i~ -~-:Ja.s incorrect." ( cmphei:sis 
supplied) 

The certificates in th~' instant case arc non-~spcaking 

ccrtific.o.tes. 'l'hc later cdsc c:t Jones and others vs Sherwood 

Computer Services PLC [1992] 2 All ER 170, follm-Tcd the dceis.1.on 

in Campbell vs Edwards (supr<:..} o 

In Jones vs Sherwood {supra} the contract provided that 

the value of shares to be purchd.scc. by the defcnd.:;,.rLt. company u 

should be determined by the pc.ri:-:.ics' aceountar~tc :i..f the accoun-

t:.ants could not agree~ then th;;: is.sue should be decided by an 

indcpc:;::;.dcn~c firm of accountants acting as experts and their 

dcterm1natioL was to be conclusive and binding for all purpose. 

The co&~ract also provided thclt the price of the shares should 

be compute,;(;, by reference to the cmcount of sales of products sold 

by subsidia,rics of the company whose shares were to be purchased. 

,.., 
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'l'hc independent firm G.u1y calculated the p:U .. cc c but this 

was chall ~nge:d by the plaintiff c.n trhe ground u in~~:.::r o.lia, that 

the firm had failed to take ;:::.ccou:o.t of certain tra:Jnsa.ct.ions which 

should. have been considered. 'l'hc firm gave no re;o..son for its 

decisiono 

O:n o .. ppcal u the English Court of Appeal held ·tho.t: where 

parties c~grcc "to be bound by the report of an cxpcr'c ~;hether or 

not the report gave reasons for ·ths determination u i-:: could not 

be challe:ngcd in the Courts on the basis that mistcckes had been 

made ix;. its preparation u unless it could be shown the.~- the 

expert ha.d departed from his ir;.s·tructions in a ma·tcrial respect. 

The Court further held that since the firm of accounocc:.r,ts had 

done c:r:act.ly what they had been asked to do and ·tl1c:rc ~~;s .. s no 

question ·Df bad faith, their d:.::tcrmina tion would S'':and o 

Dillon L. J. had th~s to say at page 177: 

"... ~ t. is convenient .. to say a litLlc at 
this juncture ab·:::n.l·t t.hc distinctions between 
speaking and L;_;n.~spco.king valuations cr 
certificates which ·to mind is not a rclcvc...nt 
distinction. Even speaking valuatio:;:"s may 
say much or li tt:lc;; the:-/ may be volu.b le or 
taciturn if not ~1holly dumb. The real 
question is whether it is possible to say 
from all the cvide:ncc which is propcrl:y 
before the Court and not only from the v·alu­
ation or certificate itself, what the valuer 
or certifier has done and why he has done it. 
The less evidcnco-2: there is available u t.he: 
more difficult i·t uill be for a party tc mount 
a challenge to t.hc certificate." (emphasis mine) 

This passage highligh·ts 'the error on which the plaintiffs 

attack is based. He cannot challenge the certificate successfully, 

because it says little and discloses no error; and when one looks 

at the certificate together with all the evidence as Dillon L.J. 

advises u ·there is really nothing on which the su..cvc_yo.£. v s certificate 

may be imp0achcd. He did not take anything into con~idcration 

>vhich he should have not co~sidcred. I might add ~.:bat the 

Court:. oi: Appeal in SCCA 17/9 2 Vioodrow Limited vs Urban Development 

Corporation June 2, 1992 (unreported) has applied ·the principle 



21Q 

laid dGWf). i:cj Jones v~ Shcrw~~ {:=,uJ:.•ra). l\torcovcr. ;:, c.o~<sl.dcration 

of clbus~ 11 (g) in the light of the au~horitics cited is apposite. 

In cki;,_g s':.c I am guidcG by t:th~ dictum of Dillon I... J i:i.; Jones 

and othcrs_ys Sherwood {supr.:::,p 2·t page 179. He s:":J.id.~ 

~'O:r1 principl·:::, "'~t1c :tirst step mus-;: be: ~to 
sec vihat the p:.<ctj_cs have agreed to rc1Dit 
to the czpcrt: this being ••• a mat::-s.t· of 
contrac"L." 

'&~'t\cl"i: .. did thL parties <:'grce to remit to t.i:"H.; surveyors? 

The ci~s~ar llcs in clauses ll ig) and 11 (f). The iconuc:r reads 

in p-s:cc... 

~A c~rtificdtc ~rom Davidson and ~ttn11a, 
quarlti ty ::;urve:yvrs or such other gu:c.r::.-d cy 
surveyors as tll.c vcz:-dor shall nominC~:t.c.., ~~ 
to the amount ·,>f such increase in ·the pu);:- · 
Ch "'C pr.-1.· ce p--;:-<:/fl· '· }-, v -'-h,-.. purcha '·'"'>:\:..' r.t-, =-·1·; a.- d.,.t . ·- -'-~-' L _. ... _.,:... -- ~..I.•'·~~ ...._ 

be fl.ncil concl.usi'7~-- c.nd binding on. '~.he 
parties hereto.:: (crnpha~is mine} 

or~:..;: ~:.hen must ash: ''T;:; 1;Jh:-:·-L incrca~c docs Clctl.1SC 11 

refer·?'" 'I'hc explanation is 'C.f.J be :Cour~d in. clausc:s 1~ .!.. (g) 

( j} 

and 

(f) a& c~tcndcd by clousc 11 (c) . Clause 11 {i] pr0vidcs 

t.ha.t t.h :· purchase price shall loc :.;djustcd upw&rds ii ·:~h,_ cGst 

11 

ot con:;;-:c-r·uc:·tion of the.: infrast::cuc~:urc is ir:crcascd t:.:;, tt,c vendor 

as a rcsul~ of various factors. 

·\NlicL or:c ccmparcs the iLcrns mentioned in t.h.0 escalation 

ccrtifi-:::<:il.:.cs with clause 11 U} ond 11 (c} one finds ·t.hat they 

arc all wi~hin tnc provision~ 01 ~hose clauses. 

i'hc first category s-c.2t:2d ir-. t.hc csc21latiox~ cc.;::t.ificatc.::.-

is "vc.rio-.:..::..cns ir. the plO.ilS •. specification and 1.-vurkc ... " 

Thi.s is taken. from cl.c.:.u::.c 11 (f) {iii) whie:l~. sc,xctions 

incrca~cs as a result of.-

"Var~at:ions 1.1:. t.hc ;::c.id plans r spce;if:icctl:..~ons 

.::~.nd work whictJ rcsvlt in c:?;t.ra. work n1-:;.·t-2rials 
or cqu~pmcn t. co 

The ::.:.ccond cate:gcry ~t:o; c.;d is,-~ 

"ir:.crcascd cus-r.s of ·"'ages and labour l.'c:.t."~s 
material and equipment ~ricesa 

'.!'f.d.s is a co:mbino.tioi:, cf cl.ouses which pcri>'J ·i- .. Lncrcascs as 

follcws~ 
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~a} D~Clausc 11 (f) (ii) increases in th.;;:; 'N'ogcs 

labour rates.'" 

{b1 Clause 11 (f) (i) increases in the casts 

in respect of materials and other things and 

matters mcntion0d i:n sub-clause (c) ((i}" 

~cp Sub-clause (c} (i) mentions "The cost o:.C 

material and equipment" 

The ~hird category reads Lhus: 

"Financing costs a,~~o. char:gcs including iD·tcrcst 

payments '1 

This head is the coffibi.n&-t.ion of clauses 11 {f} {i) which 

spca.ks c::~ 

~increases .•. in respect of material and 
other things Iilsnt.ioncd in sub-clausr_: (c) U} 

1-:..nO. sub-clause {c) (i} •d:ich mentions~ 

~Financing cos~s 6~a charges (including 
the cost to the 'lf .. i·.~dor of borrowing 
money lr~hich cost. includes bank im::crc!:.t.f'" 

I'c .is clear therefore ·that. the categories cnuracrot.cd in 

the certificates arc the matt:c:cs referred to the sm:vcyors. 

Similarl:;r ii: follows the.t the valuation spoken of by t:hc defence 

witn..:.;ascs whose evidence I have a.cccpted u arc wit.bil, ·she terms 

of the contract. Further 7 nmvhcr:e in the contract ore such 

details expressly required. I r:cj0ct Hr. McBean G s a.rgmncnt 

that such a requirement may be implied by interpreting clause 11 

J9l i,vhich says that the ccr'tifi.::ate of the surveyor.:; •u shall be 

final co.::1clusive and binding e-n the pa.rtics" in the lig-ht of 

clause 6 t'7hich provides for completion °'on or before ·the cxpi-

ration c-f one .and on.c half {1~) years from the da·tc hereof ••• n 

and clo.u.sc 11 (f) which provides that escalation may be charged 

for ccrzain tactors. 

::Lt: is appropriate to q:J.c-.::tc ·the dictum of Lord Denning in 

Campbell vs Edwards [1976] A:t,~;:_, BR 785 at page 788u he said~ 
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''It is simply t:hc law of contract. 
If two persons .;o.t;,-rcc that the price. of 
property should be fixed by a value:~ on 
whom they a.g:n::,,:;; u and he gives that •Jalu= 
ation hones"~.:.ly tmd in good faid1 t.hc:;.· .::;rc 
bound by it~ Even if he has made a :mistake 
they arc s·till bound by i-t. The rc<:;son 
they arc bound. is because they hav·t.:: r_igrccd 
to be bound by 1.t.. If there is :tr.·c:~ud or 
collusion" of cause u it 1.vould be diff:J:r.cnt. 
Fraud or collusion unravels everything. It 
may be that:. if ~~ valuer gives a spccJ'.:ing 
v.:;.luation., if h0 gives his reasons o:c his 
calculations etK•d you can shot'i' on fF•cc: of 
·them that t:b.c:r c:.rc wrong, it might. b<': 
upset." 

Boru as in that case, thLs is ;~t the situaticna 

Th.,;; pla.intiff should bc,-,rc stipulated in tho co:ot:ract that 

the O.et:.=tils he now seeks should be given f but he f.2',ilcd. to do so. 

Or an cqu.c.lly effective method o·f obtaining this bcc,cfi-t. is that 

o:t includi:r.g an a:r.bitr2,tion clc:>.u:::.co Indeed in Turner vs McConnell 

(1985] 2 AJ.a:_, ER. Dillon L.JD pointed out that it is because 

of tb; rc.:st.:t..·l.ction imposed upon. looking behind th.£ su:cvcyor us 

certi:ticei.cc.:::" wh:t some parties pr:::.:±E.-r c:.rbi tra. tion c.r.d .O.c referred 

to an ·:..:.c·,_:;:licr decision of the Court of Appe.:d in Englr.·;:idp in 

Northern Regional Health Authori·ty vs Crouch [1984] ;; l<..LL ER 

17 5 ·vJ·he:.:rc ·the principle that one car"not look behinD th(' certi-

ficat~ w~s made plain. 

'I'b~sc reasons arc als0 .:..uf:ficicnt to dispose of the argument 

that th.c :::crt.ificcttcs did no~: st . .::<b: ·the factors whic:1. ~qcre beyond 

the d0iC~ldc~:r:.t G s control i.,nd "d"1:Lch caused delay in comple:t.ion of 

the pr: oj cc-i.: 0 

-~ 

'" 0 
l'1ay the ccrtific::,tc be opened up or h~.::ld to be 

inv::1lid o.::1 'the basis that the ::~rrtc.unt of valuc.tion s·tc;,:::ed in the 

certificc:·;.::< .. .:s was not in the co;.1templation of the p:=n:tL::s? 

HS!::c .::.gaJ.n t:hc v;cigh'L of aut.hority is aga:L<lst such a 

proposit.ior.t, The pL.lintiff con-t.rc:ctcd to p.:;;y wh,.1\:..cvc:r: ·the surveyor 

certifi\;.;O. :: .. nd he is bound by the contract. 

The case ot Sharpe vs San Paulo Rai1way Company Vol. Vll 

Chanc~:):l:f Appca.l Cases 597 ll is :U,structivc. 
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Tbc relevant portions at the headnote read as follows~ 

"The engineer oi: a railway company prepa.;ccd 
a spcci±icatio:r< of the "'JOrks on a propos-sd 
railv1ay and certain contractors fixe('< prices 
to the several items in the specification and 
offered to construct the railway for -~.::he sum 
total of the prices affixed to the items. 
A contract undor seal was thereupon made 
between the contn•.ctors and the comrany, by 
which the contract-ors agreed to cons-eruct 
and deliver the railway completed by cl 
certain day at: a. sum equal to the suiu total 
above mentioned •• o " • The con tract coxrtc<incd 
provisions making the certificate of -::he 
engineer conclusive between the pdrtiesu e>nd, 
it was provid.od. thc:,_i:. all accounts rcla:c.ir;.g 
to the contract: should be submitted tc' and 
settled by the el-<g-inccr, and that his c~rt:i­
ficate for tho ultimate balance shoul& be 
final and conclusiv~; it was further provided 
that all ques>cions e;xccpt u such o.s t-1crc t:o be 
dct·~rmined by i:hc c:nginecr u were to be :ccfcrred 
to arbi -::ra.tion .. 

The railway was completed a.nd the cngi_;1ccr 
gave his final certificate as to the b~lancc 
due to the contract0r ••• Held, that 
although the amount of the works to be 
executed might have been understated ir:. ·the 
cnginccr 9 s specification, the contractors 
could not mair::t.c.i:c· a,ny claim against the 
company on tl1at grou.nd ~ 

Held,. that in -cnc c:bscncc of fraud on the 
part of the cngi:w:::cr, and where his cc:t::-ti= 
fica.tc has been n,;;;,_Q.c a condition prc'.::E:!dcr.t 
to paymcnt 0 his cc:ccificate must b;.:.;; <::o:;:\clusivc 
between the parT.:Lcs v o. ~· 

In chat ca5c the fir~t grcund on which the plailltiff 

attacked 'i::hc- cagir~ccr' s ccrti:cic-:.:o_-te; was that the c"'_r-~h 'l!;orks were 

insufficiently calculated, t..h=-<t: t:hc engineer had l1E-dc out the 

e:c.rth 'ir~':-::..J~s to be two millio!J. dLd vad. cubic yard:.:, fl ·:;;hcrc.;o.s they 

were f,:;u;Jd -<_o be twice as mucl; ~ Sir ·~·~ .!'-l. Ja.mcs -..- 'T 
.L.1'.;. !..J c. ir: dismissing 

claim" sc:-.;.J.d at page 60 7 ll "bu:::. t.hc;l: J..S precisely ·the_; ·c£-:,ing which 

they v ·the plaintiff company too};: ·tho char,cc of. 10 H•:::: ;,,;;__:nt on at 

page 6VD<-

'~But that is one of the things whichu in 
my mind, was cl.::ar ly intended to be: 
governed by the co;:>."\:ract, the cemp-e:ny 
virtually sayir1g u uwhG:thcr the earth \.Jvrk 
is more or whether it is less that is the 
sum we arc to pay " ~ uc 



.~ t:; 
L.- • 

In t:hc instant ca.seu by the contractu the pla.in·d_ff is 

virtue<.lly saying 9 "whatever t.h:;:: surveyor certifies be it a small 

sum or c:: lc.rg:: sum I shall p::.y Q" I am fortified in ·this view 

by the words of clause 11 {n} b 

21 In the event t:bc..t. there shall be fr-om 
any cause what.socver other than the 
fault of the vcn.do.r any increase in the 
sums stated in clc-.usc 8 (a) {vi) hcrci::c.l 
(i.e. Balance Purchase Price 16% the 
Purchaser shall pay such increase on 
demand by the vc:ndor. '2 

3, Docs the delay in. completion relieve tb2 plaintiff 

from p~-:1yir;.g escalation after ·tho do.tc contemplated for completion? 

It \'las submitted for the plaintiff that a dc:l.:=;;.y of one 

year and fi--.lc months beyond ·the contemplated complct:ie:n of the 

project •.-Jithout notification to the plaintiff would m.r~dc the 

ccrtificB·tc not binding. Lc;::-.x:rH::d counsel fer the plaint.iff did 

not <-tdVec.\iGC any authority for this propositior,.. l d.o .rwt agree 

v.1ith ·chis cul:m.i~sion. 'I'hc conc.....-.;;.c·t docs not stipula.t.s for any 

such :nc··:::ic"-' J and I can find no be,sis for employing "'uc.b c. require-

mente Tl;c crucial issue in this area is simply lrirt(;·;:.hcr the 

incrcels·:.:>i cost vJas in the words of the contract~ 

"increased cost to the contractor as -· 
result of any of the delays caused b:_{ 
forces beyond its control." 

I hold that il on the fcc·cs which I ho.ve found" the increased 

costs drosc precisely in this WcYu and I have alrc~d~' indicated 

that the 5iclays were due to forces beyond the co:td:.rc-1 of the 

contL·.e·cor. 

i.''lo:tcover I might add the;.t r-.::.s .J>flr. Hylton rightly pointed 

out dclc-"ys meant increased cost.3 in establishing ·th.::.: ir~frastruc-

turc -= ro:>J.ds u drainage, tanks ctco and clause ll (£~ provides 

that~: "The purchase price c:O:hctll be adjusted upward ;:~t any time 

during· or after complctiO~ iEfrc.structurc if '~-he cost of 

constructio:::t is increased t-c the vendor as a rcsul·;: ·:")f'" various 

circumst .. ::1:.c.::s set. out t.hcrcctf<c.cr o Further no specific <iate was 

fixed up to which escalation should be calculatccL (cmphc,.~.sis 

suppl:v:C:} 
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1..1 o Arc the only vo.ric..:ions permit. ted by t:hc agreement 

for salco7 variations in the position. shape and dirr..cn.sions of the 

lots? 

This is the plaintiff 0 s cc~tcntion. The cl2usc which 

deals with variations in the position, shape and dim0naions of 

the lots is clause 11 (i) it rcctds thus~ 

lot 

"Notice is hc::c..:by c;;-;~pressly given t·w t.hc 
Purchaser tha-c the: land comprised j_:n ·:he 
description of lctnd herein is describsd 
by reference to a provisional plan 
deposited at ths office of the vendor and 
·that the position 7 shape and dimensic-::.1.s 
thereof may be ::::ubjc.:ct to variatio.n w.hcr' 
the final plan of the said sub-division 
is completed and deposited in the Ofticc 
of Titles. Ir- i:.hc c~vent of any suer ... 
variat.ion in posit:ion shape and or dirrv:::n~­
sions same sball :\lOt: invalidate this 
agreement and th.c vendor shall not be liable 
to pay any com.p2llSat.ion or damages ·vt.::::·c."· 
soever in rcsp<:::c'i.. t.herof 0 '~ {emphasis r.dc>,:.,d} 

This clause obviously rcf0rs to the descrip~ion of the 

. - . 
..-r:cn~'.:.J_or~.cc. v and speaks -co \iv.l. ic.·::.ions in the pvsi·t:i_.)it 9 sha.pe 

ar..d/or dimensions of the loto It:. docs not allude i:c~ o.:ny way to 

the cu:s··c. 0:!: the lot to the pu.rc.J:~.ascr v but merely pr:Yvi.dcs that. 

if thsro should be aiq variaticus of the kinds described, such 

vo.rio.t.it::;;;.s -.,;.•ould not invalids.·Le t.hc agreement. 

To ascertain what va.riatic:;.1s arc et.grecd to .t·e c.,-:.lculatcd 

as esc?".la.t:i.on costs u one must: consider clauses 11 ([c) v Hii) and 

clause. 11 U) {iii} 0 Clause ll Q e.:} (iii) reads ir~ r~c~r~c~ 

In arriving at the Purchase Price of th~ 
saia lot the V0:ndcr has had regard to. tl~10 
fact that the lVc forms part of the prvje::ct 
known as Charrcc:r::.J( Hcdl Estate Phase l c.Pc 
has made the follmv-ing assumptions~·-

(1) •...•••••• 

(ii) 

{iii) there will be no variations in th~ plans 
specifications and work for the project. 

Th~r· follows clause ll ~£}" which sets out the ~onditions 

u;:J.dcr l;'."bich the price may b:.:; ix:.crcascd because of cscalc.!tion. 

It reed:::- :; 

~The Purchas~ Prlcc shall be ~dJU~tca upwards •• 
if -c:hc cost of cc.m;:;;i.ruction of the infra~, 
structure is i:ccr(:z,scd to th.::.; vendvr o.s s. 
result of~-
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V - h ·a 1 · t· arl.dtlor.s ~.-,_;: t.c ~ p ansp spcc1. 1-

cations 3:n.d vvork which result in extra 
worku InE:.t.crials or equipment~ '0 

Sr ... lbo,clausc (f) (iii} implicitly refers to cl,;msc 11 (c) 

(iii) and quite clearly provides that the variations in the 

said P!~ns; specifications and work, i.e. the planse spccifi-

cations c.nd work of the proj~~ and docs no·t cordin:::: d1.c 

opera-tion - .c 
\.) J... the right to ad~ust the price to 

tho posi tio:.:-1 shape and dimensions of the lot .. 

varir:tions in 

In light of the above tho plaint1ff has failed to cstab-

lish :cn:t basis for the dccl,;o,r2:ti,,:m.s and order so~ght" 'I'hcy arc 

therefor~ r0±uscd. Costs to the defendant to be ta.xcd if not 

agreed, 

:tK::t:::rc parting with th:Ls m.::ttter I v1ish to .:o::::.y t.wo things. 

Firs ::.ly" I regret the d0lay in deli vcr ing this .Jud91.1h::::nt: c and 

scco~iidly p I wish to than}c cou:u.s'C:l for the very able ':Ai·;:;Y in which 

they ce:,.cductcd their cases o :L <J.lso dill plcz:ascd th:,:.__ -;:he 

dcfcnd;.~.nt.' s attorneys made th0 Ccurt' s work c&sicr by presenting 

writo:C:n submissioas. I hope: ·:c.fv,.·t this practice i!Jill soon gain 

widcsprc~d currency. 

.-.\ 
.. _/ 

~'-. 

..__.,._.../' 

~--/ 

~-' 


