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IN THE SUPREME COURT OF JUDICATURE
IN CCuMON LAW

SUIT NO. C.L. S 189 of 1991

BETWEEN LEO STONE © PLAINTIFF

A N D ST. ANDREW DEVELOPERS LTD. DEFENDANT

SUIT HO. C.L. S. 212 of 1991
BETWEEN LEC STONE S PLAINTIFF ()
A N D ST. ANDREW DEVELOPERS LID. |

Garth McBean and Patrick Foster uxstrud;cd by Dunn Cgx and -
Orrott for the Plaintiff.

Michael Hylton and Alexander Williams ihéﬁiuéte& by
Messrs.Myers Fletcher and Gordon for the Defendant,

Heard on: 3rd & 4th Febiuary 1993, -
6th April 1994 and ooe
10th June, 1994 , —

JUDGMENT ‘

COURTENAY ORR J.

On 6th april I handed down judgment in this matter éhd“‘b
promised to supply a3 written judgment at a later date.

I am now fulfilling that promise and regrer the delay
in doing so, which was due to clerical problems.

These cascs werce tried together by consent as they invelved
the very seme parties and raised identical issues.

In the endorscment to his writ in Suit C.L. S 189 of

1991 the plaintiff claims for:

{1} "A Declaration that pursuant to the texrms
of an agrecement made between the Plaintiffs
{sic) and the Defendants for the purchase of
lot numbered 228 of Chancery Hall Estate in
the parish of Szint Andrew, the Plaintiff is
entitled to a quantity surveyor®s certificate
sctting ocut escalation charges up to the
end of Scptcmber 1389 the date fixed for
compietion.

{2} A declaration that the final purchase price
of the said lot shall not include any increased
costs to the Defendants which result from
delays in the completion of the infrastructure.



is the very

there ic

parties:

(3)

(6}

A declaraticon that the Plaintiff is entitled
to details of variations in the plars,
specifications and work and the attendant
costs.

A declaraticn that the document caprtioned
"Escalation Certificate® issucd by
Davidson & Hanna and datcdéd the 2Z2nd
February 1991 does not satisfy the teorms
of thc said agreement and is not binding
on the Plaintiff.

An order that the Detcndants obtain from
the yuantity Surveyor a certificate in
accordance with the terms of the said
agrcement as to the escalation in costs
up to the date fized for completion of
the agrecement for sale to wit the c¢and of
Scptomber 1989,

A declaration that the Dcfendants arc not
cntitled to imterest as claimed oxr at all.

A declaraticen that upon the determin
of the proper sum payablc by rcason
cscalation and on pdymont thchuI t

title issuecd toc n-m.

The cndorsement to the writ is Suit C.L.. 212 of 1991

same but for the number cf the lot in paragraph 1;

is shown as 229.

The following facts weore common ground botween the

By twoc undatced agrecments in writing made on
or about the 2Sth day of March, 1%€8 between
the plaintiff and the decfendant, the dcfendant
offered to scll and thc plaintiff agreed to
purchasc on thec toerms and conditions stipu-
lated by the defondant in the said agreements
two parcels ci land described as lots Z28

and 229 on the subdivision plan of land

known as Chancery Hall Estate in the parish
of Saint Andrew being part cf the land
compriscd in certificate of Title registered
at Volumc 1054 Folio 665 in the Registor Book

of Titlcs.



In cach of thce agrecmonts completion is statcd-
as "on or beforc the cxpiration of onc and onc
half yecars from the datc herecof on prior pay-
ment in full of the purchasc price and other

sums payable hcereunder.®

Paragragh 4 ©f cach statcment of clsim sets
out Clausc § (a) cf cach agrcemecnit which
contained a schedule accerding to which the
plaeintifi should pay the purchase price and
other sums payablc. (Thc dctails of this
schedule arc anot crucial to the issues to

be decided in this case.)

Clauses 11 {c}-={g} of cach agrcecment ccntained

the following provisions.

"{c} In srriving at the Purchasc Pricc of the

said lot the Vendor has had rogard 1o the
fact that the sa2id lot forms part of the
project known as “Chancery Hall Estate
Phasc 1" and has madc the following
assumptionss=
i) there will be no change in thce cost to
the Vedor of constructing, installing and
{if reguired maintaining roadways,
sowerags, water, strect lighting and
celeoctrical systems (hercinafter called
“Infrastructurc®) in rcspect of the
Project, including the cost of materials
and cguipment, ratcs of hircage of
cguipment, financing costs and charges
{inclucding the cost to the
borrowing money which cost includes bank
interes%}, and othcr costs in czistence on
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the 8th day of May 1986; and
ii} there will be no change in wages and
labour rates cffective from &th May 1586
approved by the Joint Industrial Council
for the building and construction industry
{hcrein afteor called "J.I.C.7) and
iii) there will ke no variations in the plans,

specification and work for the projecct.

The purchasc price shall be adjusted upwards at
any time during or after completion of the
Infrastructure if the cost of consiruction of

the infrastructurc is increased %o the vendor

as a result ofg-

i} increcasecs in the costs rates and/or charges
in respect of materials and cther things and
matters meniticoned in sub-clauze (e} (i)
hereof after the dated stated thercin
and/or

ii) increases in the wages and labour rates
mentioned in sub-clausc (e} (11} hercof with

the approval of J.I.C.; and/or

iii) variations in the said plans, spocifications

and work which result in cxtra work,

materials: or equipment;

iv) any increased coust to the Contrsctor as a

result of any of the delays caused by
forces beyond its control.
Any such incrcases as aforcsaid shall form an
addition to the Purchase Price. A certificatc
from Davidson & Hanna, Quantity Survayvors, or
such other {uantity Surveyors as the Vendor shall
nominate, as Lo the amcunt of such incressc in

the Purchase Price payable by the Purchaser



shall be final, conclusive and kinding on the

parties hoerotc In arriving at the id increasc

regard mav be had to the fact that the project
is being develeped in phases.
5. By lettcer dated 10th April, 1991 the dcfcendant
by its attorneys-at-law scnt to the plaintiff
a statement ©of Acccunt indicating a bulance
to complecte of $£145,567.50 of 1ot 228 (in suit
No. 212 of 15%%1}, and in ancthor letter dated
13th April 1288, thc balancce in zespect of
lot 228.
In cach of those letters the defendant's Atternceys-at-
Law sent te the plaintiff cscalation r.zaxtificatcs for lots 229
and 228 respectively. The certificates arc couched in identicel

terms and sct out the following charges for ecachh loh:

{a} Variaticns in the plans, specifications
Wi Y -
and work $54,577.00
{b) Incrcased costs cof wages and labour
rates and materials and cguipment
prices
$14,750.00
{c) Financing costs and charges inclu-
ding intecrost pzyments
$42,051.00
£3131,418.00
7o The pleintiif's Attorncy-at-Law than wrotce to
defendant's Atitorncys—at-Law regucsiting details
of the escelation costs of the lois up to the
cnd cf Scpromber 1989, but this wes met with
rofusal and a domand for payment ©f the sums
allcyed tc beo duc.
S. Clausc 11{i) ©%f cach agrecment riadss

"NMotica is hcrcby cxpressiy given
to the Purcheaser that the iznd
comprised in the Doescriptiot oI
and herein is described by
reference tio & provisional plan
dcposited &t the office of the
Vendor and that the positicn, shapc
znd dimensions therecf may be subject



te variztion when the final plas
the said subdivision is comploted
deposited in the Cffice of Titles.

In the ewvent of any such varvatlcn in
position, shape and/cr dimensions,

samc sheill not invalidatec this Agrce-
ment, and the Veonder shall not be liable
to pay any compensation or danxgcs what-
soccver in respect therecof.” (e NphaSlS
added)

2

J

of
and

D By clausc () of the zgrecments it was agrecd

between the parties that:
"In the eovent that there shall be

ftrom any causc whatscever cithor

than the fault of the Vendor zuy

increazse in the sums stated in Clausc

8 (a}) {(vi) hcrein the Purchasecxr

shall pay such incrcasc on demand by

the Vendor.” (cmphasis minc)

In clausc 8{a) (vi) of the agreccments tho Purchascr
covenantea "to pay on completion the sums sot out balow®
Balance Purchasa Price 16% of $24,000.00
Half Registrazticn fec on Transier §

Half Attorncy's fcc on Transcr §

Clausc 11 (a) of the Agrccments reads thus:

"For all the Purposes of this A
time shell be of the cssence oL
contract in respect of the obligatiuns
of the Purchaser hercundcer, and i the
failurc of the Purchaser on the duc

datec to pay any sum Or sums pavable
hercunder the Vendor rescrves the right
to cancel this Agrccment by notice in
writing to the Purchascr and to foxieit
the deposit peid without further notice
to the Purchaser. Thereafter the Vondor
shall bec cntitled to resell the said

loct and shall pot be liable to account
te the Purchascr for any part of tho
proceeds ¢if such rcsale, notwithstanding
any other provisions of this Agrocment,”

"
ﬁ H

and by Clause 11 {1} all monies not paid by thce Purchaser
on due datcs shall bear interuast at the ratc of two porcentum (2%)
per annum above the prime rate charxged by the vendor's commercial
bank at whc datce that interest commences to run and such interest

shall bg pavable on dcmand.



THE AREAS OF DISPUTE BETWEEN THE
PARTIES

The significant points of contention may ba summariscd
as hereunder:
(1) Clausc & of the agrecment reads:

“COMPLETICH

On or befors the cxzpiration of ong and onc
half (1%) vears from the date hcecrzof on
prior paymecnit in full of the purchaszse
pricc and other sums payablce heroundsy.”

The plaintiff stazes that it was within the contemplation
of tho pzritics that completion would take place on oxr about the
end ci Scptomber, 1959. The dofcendent docs not admir this.

(i1} The plaintiff alleges that hc has paid the sums
in accerdance with clausc § (&) {setting out the schedulec of
payments) and is stiil recady wiiling and ablc to pay ihe balances
propexrly duc under the agreoement to complete the purchssc. The
defcndantw&ﬁjﬁzadmittiﬁg the receipt of $126,000.00 in respcect of
suit no. 185 of 1991 and $30,520.00 for Suit no. 21: of 1991,
denies, (in the casc cf suit 18%) that the plainciff kas paid the
reguixed sums on completion or the sums by which the purchasc
price was adjustcd upwards. Thoe defendant alleges that the adjust-
ment is in accordance with clausce 11 (£} of the agrccoment, (supra)
which ailows for such adiustment in cortain curcumstances. The
defendant put the plaintiff to proocf on these mattcrs in the case
of Suiv ZiZ of 1991.

{iii) The plaintiffi contends that the only wvariations
permitned Ly the agreement ars as stipulated in clause 11(i)

{supre} and are in respect of and limited to dificrencos in the
position, shape, dimension of tho said lots between the provisional
plan and the final plan. Tho defcndant denics this.

{iv) The plaintiff alsc alleges that tho eoscalation
certificates issucd by Kessrs. Davidson & Hanna are deficient

in that they do not state “the details of the variations in



order wo determine whcecther such variations fcll within the said
agreemont, "and in all the circumstances do not satisfy the terms
of the agreement.

{v) The plaintiff further argucs that the amount of
the variations was not within the contcmplation of the partics
at the time of making the agrecment and that he is entitied to
details of any variationé and of the lists of any such variations.

fhere was alsc a dispuia as to whnother the intercest

-

3

charged by the dcfendant was too high; but nc cvidencce was given

on which che court could make & f£inding.

THE EVIDENCE IN SUPPORT OF
PLAINTIFF®'S CASE.

The plaintiff was the only witness callied to substan-
tiate his case. His evidence was bricf and much ¢f his testimony
was unchallenged. In additicn to the facts which are not in
disputc andé cutlincd above, the plaintiff gave cvidence as followss

He paid the full amcunt on cach lot as stipulated
in tho two sgreements - 150,000 plus the other fcos set out
in the ccutract.

he received a letter from the defendant's lawyers
stating that thcere was an ¢scalation of $111,0800 on c¢ach lot.

He visited the dcfendant's cifices and reguosted details as to
what iactocrs madc up thce cscaelztion and why it was sc high. He
was reforred to the defondant's attorneys. He was nover provided
with the infcrmation.

In 1991 his attorncys notificd him that the agrecments

had boan ro:

(H

cinded and thec deposits forfcited. Up toc when he
gave cvidence he had not been motificed of the reasons for the
delay in coumpletion, although he spoke to cmployces of fthe

defendant on scveral occasicns. He is still willing to “pay
the balance® - rcasonable cscalation ceosts. He regarded the

certificates supplied by the defondsnt as unrcascnable.
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It was his understanding that between +the si oning of

the zgrecment and the comcletion, the defendant would put in the
necessary infrastructure - roads, watcr mains, sewzrage and
clectricitv.

he contemplated completion of the agrecment within
18 months afver signing, that is by Scptember 1989,

TEE EVIDENCE FOR THE DEFENCE

in addition to correspondcnce in the agreed bundlc the
casc for the defence consisted of the cvideonce of fwe witnessos.
The first was Alexander Blair Davidsen FRICS 2 Guentily sSurvevor

and pariner in the firm of Davidscn & Hanna named in ciause 1i

(g} of the agreement as porsons whose cortificate s to the

zurveyor involved in tho Chancery

In the initial stages of the project £ work of gUaANTILY SUYVOYoX

Cuce the preject starts
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and valiuing work, preparing initerim recommendaticons for pavment

£o the contractor; it also reguired the mecasuring of wariasticas,

checeking fluctuations in labour and materials, and proparing

a final account of the werk comglicted.

Hoe defined *escalation® as the total incra=mem in cost

p

He explaincd the factors on the certific
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s Variatioms in the pians
specifications and work.

and said thet the rhree factors f(al (b} & (¢} sof out in this
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sisoc a complete recomstructicn of the twe avenucs
North kichigan and Cadiz. Originally these roads werc in oxis-
tence but later on in the project the Development authority
would not acccpt them as they were. The drainage rozdworks
and watexr suffered a similar fate. The original estimsic was
done on the assumpticon thsaet the avenues would be usablic and
acceptablic.

kr . Davidson fJ»d}h@ calculated all thc costs cof
variaticns and apportioncd them egually between the lots.
The Second Itcm: Increased costs of

wages and labour rates and materials
and equipment prices.

The amount shown under this hecad - $14,7906.00 was
calculatcd in 2 sections. Labour and matcrials ware calculated
separately. The increascd cocst cof labour paid te the contractor
was arrived at, and then in the same way the increascé cost of
matcrials paid to the contractor was ascertained, aud cach of
these amounts were apportioned cgually beotween the iots.

The Third Itcm: Financing Costs and
Charges including interest payments.

The sum of $42,051.00 was shown under this head. It
was cbtained in this way. The accrucd amounts of interest on
the sums paid to the contractor for cscalation (i.c. interest
on items 1 and Z above for the wholc project) werc calculated
at "wank Intcrest rates® and then apportioncd cqually between
the lots.

Certificates were issued from time to time as various
scctions were complcted. This mcant that thosc lots in which
the infrastructure was complcted at an carlier date than thosc
finishezd iater. Thus the later lots would have greatilr cscalation
than +he cariier lots - as the latter werce only charged according
to the costs known at the tiwme of thc preparatic:z: of the ccrtificates

issucé in rospect of relevant lots.
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The result of this system is that all the coscalation
paid by the deoveloper to the contractor was not passaed con to the
rurchesers bocausc cwneré cf ecarlicr lots would not have been
asked vo pay the full amcunt. o attompt was madc to collect

from ocwncrs of lots complctcd later, the amounts which carlier

5]

lots had cscaped. Indeed at the time he was giving evidence

the estimated cost of the project had increcased by 250%.

Tne following correspondence containcd in the agreed
pundle assistcd the defondant®s casc.

Firstly a lctter (gxhibit 1lc) dated Octcber 11, 1988
in which ifhe District Manager of the Jamaica Public Scrvice
Company Lid., informed the dofocndant that becausc of the devas-~
tation c¢r Hurricanc Gilbert tho company had te suspend zall
construction work and concentrate on rostoring service to its
CUSTOMCES

Another letter (Exhibit 1E) from thce same Manager and
dated April 3, 1990, suggested ithat construction of the electrical
supply to Chanccery #all, Phase 1 would begin in Junc 1890 and cnd
in Soptember 1580,

in a letter (Exhibit 1H) datced 7th Deccmber 1SS0 the
Chairman of the defcndant company wrote complaining that the
installaticn and energising of the electrical suppiy nad not
yet baeen completed. In reply te that letter the Regional
wanager of the Jamaica Public Sexrvice Co. Ltd. wrote a letter
{(Exhipit 1I}) dated 7th Deccemboer 1990 in which he promised to
complecte the primary lines by 19th December 1990 and expresscd
the hope that the primary supply would be encrgized by Z2list

December 14S0.
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The second witncss for the dcfondant was Roger Arnold,

3

>ivil a@ngincer. His ovidence was as fcllows:e

o

He has been cmploycd as zn cnginecr in the Chancery Hall
projcect since 1987. Many proklems werce encountersd in the
constructicn of the infrastructure. These were variations and
conscquently considerable delays brought about by & aumber of
factors.

Firstly, Rock Content: the amount of rock which had to be

oxcavated was far more than coriginally erivisaged. The original
contract callcd for only a small amount of road in & fairly

casy scction of the development. The develcopment bagun in two

=

roads where the rock content was 30% to 40%, but sz wor

prograsscea it camce into arcas where the rock contont wa

n

as
much as 100% in some places. This delayed the consiruction
considerably, and the dclays and tho cost of rcomoving the rock
increzsaed the costs. Rock iz Ttwelve times morce cxpensive to
remove than ordinary scil.

Sccondly, Road Rescrvations: These arc stiputlatced by

the planning authcerity. Originelly, the reguircients was 30
feot. Lazter with a change in planning autherity during the
coursc ©f thce projcect a new demand of 40 feet wasz mzade.

Thixcliy, Retaining Walls:s Tho increasc in rgald ¥escer-

vaticns necossitated the crection c¢f substantially mworc retaining

o]

<

walls than prcecviously plannc

Fourthly, considerable oxpansion of existing roads.

Two roads Yichigan Avenuce and Cediz, which oxisted before

the start of the project were originally intcnded to be merely
upgradced. Instcad, thcy were extensively improved - the roads
had to tu be widencd for their full length. These roads werc
further aiiected in that when the planning authority was
changed, the asbestos watcr mains which had bcen approved by

the previous authority, were condemncd and had to be dug up and

replaced by F.V.C. Pipes.
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¥ifthly, Changes Regarding Water Pumps and Tanks: Herc
again the defendant was forccd to meke variations Ifrom the

original plan. wWater for the proeject is distributed around a
very hilily sitc by a system of pumps and storage tanks. Dircctives

from he Watcr Commission compaile

(o1}
(]

the following changes:
Accese roads to the tanks werc medc of barbergreen instead of
the chiczpeost form of surfacs, “chip and spray®, th? Idads were
construciod with a lcsscr gradient, a sccurity fence was crocted
arcuund ithe site of cach tank, and & substantial wall was built . to

protect iho cguipment from the possibility of falling ¥ocKs.
The lesscy gradient in the roszd was achicved by cristing a morc
circuitcus route to thce sitc of tne tank.

Sixttly, Changes in Storm Water Drainage: The K.S5.A.C.

had @zpprovoa a proposal for storm water to be trainog Lo Cross
the rozu. #when the authority o control such mabitors WES

piped culvert crossings under the ground wore mandated -
A much moys capensive proceduxc.

Seoventhly, Delays in Receiving Electrxicity: At the ocut~-

sct it weas anticipatcd that the Jamaica Public Scorvico woulad
install cloctyricity in 1988, kut this was not commonced until the
crd of 1590, duc to the cffects of Hurricane Gilbexri. This

meant that the water supply system would not be apprecvaed by the

wWater Commission until clectyicity was availablc,

TEE SUBMISSIONS ON BEHALF OF THE PLAINTIFF

Both sides were agreed as o what are the fundamental

lcgal issucs to be dccided. These werce identified as whether

the following contentions of the plaintiff are correct:

{=) That the escalation certificates arxre invalid
and incffective, or in the words of the state-
mcnts of claim, that the certificatesr 4o “not
satisfy the terms of the agrecment;

{k) Alternatively, that becausc of the delzy by

the defendant in comploting the conirscis,

the plaintiff shiould not be saddled with an

cscalation costs incurred after Soptemiser 1%89.

—————— et an



My, Mckcan, for the pledintiif, accepted that in principle,
the ruie ¢f law 1is that in 2 building contract theo coxtificatc
cf the surveyor is final and conclusive, that ono cannct loock
behind the ccrtificate unless there is fraud or collusion. But
he submitteda that the authoritics for their propositicn were all
decid=d on the basis that the certificates werc in keeping with
the terms of thc contract betweer the partics; and thwsce in the
instant casc are not.

He zrgued that this is sc becausc the previéiuns which
make thc certificates final and conclusive, must be interpret
in the 1ight of two other clauvses, Clausc 6 which dezals with
completion and Clausc 11 {f) which contains the zstipulstion
regarding oscalation.

Cisusc 6 rcads:

“Completion

On or before the oxpiration of cne and one half

{13} yecars from the date hercof on prior payment

in full of the purchase price and othcr sums

payable hcereunder®™

#Whilst admitting that thes contracts did contomplate delays;
he suggestod that a delay of approximately one yoar and five
monthnis without notification to the plaintiff of any circumstances
wnich would extend the comploticn period, would meks the cortifi-
catc oot tinding. In this rogzrd, although Clausz 11(f) (iv)

providad foxr cscalation changes due tos

"any increased work to the Contractor as a result
of delays caused by forces beyond its control®

the certificates did not scocr out what werce the forces beyond its
controcl on which the deifcndant relics. Nor did thce dafendants
stace thom in their defence.

Hr., McBean further contendod that such variatiocns in tho
plans =g tho contracts say woeuld dustify cscalatiun costs, arc
variaticrns potween the provisional plan and the £insl plan, but

- 2

the fipzl vlan would not havo booen issucd at thoe dats of the



& furthcr submission on bohalf of the plaintiff was that

Ny
&
o}

the plazntiff could not be said o have agrceed to exteonsion

Finally, the certificates did not indicatce whut were the
increascd costs as a result of delays causcd by f£orceos beyond

its couintrol,

THE SUBMISSIONS ON BEHALF OF THE DEFENDANT

r. Bylton on bechalf ¢f the defcndant made the foullowing
submissionss
(i} The relevant dato from which escalation was cal-
culated was 8th May, 1986 and not the date of
agrcement. He supported this statement by

referring te Clauss 11 {¢) of the agrezment which

statcs:

®In arriving at the Purchese Price of the
said lot the Vendor has madc the following
assumptions -

{1} thcre will be no changce in the coest
£o the Vondor of constructing,; instal-
1ing {if reguircd) meintaining roadways,
scwage water, strect lighting a2ung
clcct"*cal systems (heorcinafiter called
the *Infrastructurce™) in respoct ci thec
Proicct including the cost ©f matoerials
and Cqu&DTAHL rates of hircage of equip-
mcent, finsncing costs and chargos
(including the cocst to the Vzandezr of
borrowing monecy which cost ipclud;; bank
interesi) and other costs in oxistence

on thce #th day of may 12863 "

>

{emphesis supplied}.
N Fuarthoxr, hc pointed cut that Mr. Davidson guve evidence
that his fiym was appointed guunuity surveyors of the projoect
in 192¢ =and nc visited the siitce theon.
(i) In view of the principle of law that tha guantity
surveyor's certificates arce final, the deicndant

bur the
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need not have call

zhiow the

o
)

defendant had brought two witnesse
dctails of thoe specific variations thal werce

taken into account,
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The plaintiff hod not shown any mistske 1n

d

the ccrtifiicates, nor had he challenged any
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cf the items mentioncd in the corxtifiic:
the basis that such itcms did not fall within
the ambit of Clause II{g) which provides
that such increase shall form an adadition to
the the Purchase Price and that z coriificate
by Davidson and Hannza, &s to the amount 1f
such increcases shall be finel cumclusive and
binding on th2o partics.
Although the pleintiff cxypresscd zurprisc at
the ratec oi escalation becausc some cirtificates
{including tho plaintiff’s}) had boen donc
befcre the cost ¢f the whole project was known,
the plzintiif would not have paid tho full
cost of his lot.

The assecxrtion by Tthe plaintiff's attoraey that

L2

the variations for which escalation was pormitted
arc limited to the position shape And/oxr dimensions

of the lots i

4]

guitc wrong. Clause 11{i) on

which rcliance was placed by the plaintiff fo

[a}

that submission docos not support the plaintifi's
argument. The variations convisaged in the
entirc project, ~mnd involved the putting in of
the infrastructurce.

Both the oral uncontradicted cvidence UL the

dcfecnce witnessoszs and the correspoundincs in the

.
agrecdé bundle show that therce were dolzys occasioncd
by circumstanceg beyond the contrel oi the defendant.
The escalation in the certificates is up to the
date of complction. Therce is nothing in the
agrcecment which limits it up to 1989 or makes the

certificate only binding cor conclusiva to 1989,



Cn thc contrary, tho agrecment covers i1ncreases

incurred during oxr sftcr completion.

THE COURT’S FINDINGS OF FACT

Thare was no scrious challenge to the evidence given on

th

cach side, and so it has becn fairly casy to errive at conclusions

for tho delay in completion by the defendant, or dcizils as to

what counstituted the ecscalation ond why the cost ©f oscalation

i zliso find that he is evill willing to pay what he terms

Yreasconasle cscalation,™ and that he regarxds the coritificates as

accept the cvidencz of Alexzander Davidson =3 o how

1

the esczalation was calculated and I agree with his stAaucment
tnat bDocause the lots in ¢guesticn arce in Phasc 1 they have
cscapad some of the costs which could be charged Lo ihem, becausce

all the time the ceortificates were calculated those cosis had not

5

that the cvidencs shows no
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fraud or collusion which would @nzable the Court to declarc the

certificsites invalid, morcovaer I find that the certificates

o

have bezn bonestly given and that there is nothing to suggest

N

a mistake or that he should have considercd, or that hic had
considared any matter which he cught not to have taken into
accounc.

I accecpt the cvidenco ¢f Roger Arnold as to the many
factors which increcasecd costs &nd occasioned dclays. I also find,
as cvidencoed by the letters refcerred to carlier, that thexrc was
great doley in obtaining clectricity at the site. Accordingly
I f£ind thst the delays occasioned werce delays over which the

defondant had no controcl.



THE DECISION ON TEE ISSUES OF LaW

=G that Mr. McBecan accapnoed the

ra
(“.

I have alrcady indicsat

principle lzid down in varicus cases cited by Hr. Evlito

in Jones and Others v Sherwecod Computer Scrvices

[t

cacmplificd

PLC 118227 Zz A1l BrR 170. In that case it was hald thst

“Where thc parzies to a contract cxprassly
agreed that ceritain mattors arising in
relation to the contract werc to boe deotocr-
mincd by an indoperdent expert whosco
detcrmination was to be ‘conclusive and
final and biﬂdi”g for all purposes’ . then

in the zabsence o7 fraud or collusion the
cxpert’'s determinacion could only bo
challcnged on vhe ground cof mistake if 1t
was clear irom the evidence {including

the determinaticn, the terms of tho contract
and the lctter of instruction) thau tho
capert had deparicd from his instructions

in a materizl respoct.”

I znall now deal with thae various issuces raizad in submis-
sions of the plaintiff’s counsel.

1. Is the defendant reguired by law or by tht tcrms of
tne contrect,; to supply more duotsils than have beon ¢iven in the
certificaics of escalation?

Zoeccopt my., Hylton's szubmission that tho prirciples
crnuncisted in cascs concorning certificates of architocis, sSurveyors
and valueitcrxrs, arc applicable oo building contracts such as
those i: *his casc.

I &ola that the authorities indicatce that io law the

surveyors are not reguired o give in thelr certificaics any

deteids of the calculations, c¢r of the variations whichn contributced

It is suirficiont that the certificates indicatce
the various hcads or types of veriations as outliued in the
contract 2% Clause 11 (£}, (i}, {ii) and (iii). 9This has bcen
donc.

That there is no obligztion in law for the coriificates

to supply such details may be gleaned from a numbcor <of authoritices.



i 1 211 ER 785 a lcase wrevided that

P

[

In Campbell vs Edwards [197

& price should be fixed by a chartered surveyor and that in
asscssing the price he shoulid take account of certain mMALTCrs.
In their report the surveyors gave their asscssment of the price
merely saving that they had considerced the mattexrs ipulated in
the leasc, but gave no reascns for their valuaticn nor did they
sct out the calculations by which they arrived at the valuations.
The decision of the English Court of Appeal i1z adeguatcly
summa 2d in the hcadnote which rcads:

"Held - Where two partics had agrecd that
the price of property was to be fizaed by

a valuecr on whom they should agroo and

the valuer gave his valuation honestly

and in gcod faith in a non-spcaking report
i1.c. onc that did ndt give rcasons ox
calculations, the valuation could ncu be
sct asidc by eithcr party on the ground
that the valucr had made 2 mistake, for in
thc absence of fraud or collusion, thc
valuation was binding on thce partics by
contractor. Accordingly, as the ervcyors“
valuation was noh s speaking valuation and
had bcen given honestly, ana (per Lane L.J)
there was nothing tc suggest that thc
surveyors had fziled to take into considear-
ation all the meiters which they should
have taken into consideration the landlioxd
was kbound by the vsiuvation and could ﬂc*
allcge that it wes incorrcct.® (cmphasis
supplicd}

The certificates in the instant case arc non=-gspoaking

certificstes. The later case cof Jones and others vs Sherwood

Computer Services PLC [1992] z A1l ER 170, followeod the decision

in Campbcll vs Edwards (suprz!.

In Jones vs Sherwood {supra) thc contract provided that

the valuce ¢f sharcs te be purchased by the defcndsnt company,
should e determined by the parties® accountant: if the accoun-
tants could not agrec, then the issuc should be decided by an

cting as experts and their

M

indcpendent firm of accountants
detcrmination was to be conclusive and binding for all purpcose.
The contract alsc providoed that the price of the shares should
bc computed by refcrence to thes zmount of sales of products scold

by subsidizrics of thc company whose sharcs were ©o be purchased.



2G.

The indecpendent firm duly calculated the price, but this
was challionged by the plaintiff on the ground, inter zlia, that
the firm had failed to take zccount of certain tracsacitions which
should have boecn consideored. The firm gave no reason for its
dccision.

Om appeal, the English Court of Appcal held that where
partice azgrce to be bound by the report of an expecrt whether or
not the report gave reasons foxr the determination, it could not

be challcnged in the Courts on the basis that mistekes had been

reparation, unlaess it could be shown that the
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cxpert had departed from his instructions in a materizl respect.
The Court further held that since the firm of accountants had
done cxactly what they had becn asked to do arnd thore was no
guesticn o©f bad faith, their dotermination would stand.

Dilion L. J. had this to say at page 177:
®ees 1L 1s convepnicni to say a littlie a
this juncturc abouit the dlSLlﬁCtl ons beutweon
spcaking and “\;mspbaklnq valuations oy
certificates whickh to mind is not a relevant
distinction. Even specaking valuations may
say much or little; ithey may be veluble cor
taciturn if not wholly dumb. The real
gucstion 1is whethexr it i1s possible to sav
from ail the evidence which is proporiy
before the Court and not only from thce valu-
ation or certificate itsclf, what the valuer
cr certificr has done and why he has done it.
The less cvidencs there is available, thc
mere difficult it will be for a party tc¢ mount
a challcnge to the certificate.® {emphasis minc)

This passagc highlights the errer on which the plaintifis
attack is bascd. Hc cannot challicnge the certificate successfully,
because 1t says little and discigses no exror; and wien one looks
et the certificate together with 211 the cvidence as Dillon L.J.
advises, thcere is recally nothing on which the surveyor's certificate
may be impeachad. He did not take anything into consideration
which be should have ncot considered. I might add that the

Court <i Appeal in SCCA 17/9Z Woodrow Limited vs Uxrban Development

Corporation June 2, 199z (unrepcrted) has applied the principlce
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aid down 1o Jones Vg Sherwood {supra). KOroUver & COusSlGerstion
of ciausw 11 {g) in the light of the authoritics ciicd is appositc.

in deing i I am guidec by thoe dictum of Dillon L.J. in Jonecs

and othox

“
14
n

Sherwood {supra} &t page 179. Hce s532id:

*On principls, +he rirst step mustc bo o
sce what the purtics have agreced to ramit

to the cupert thig boing ... a matvror of
contrace.”®

Whet did the partics agree to romit to tho sSUrveyors?

The arswer lics in clauscs 11 {g) end 11 {(f}. The Foxmoer rceads

A certificate urom Davidson and fafiie,
guantity surveyors or such other guanvicy
surveyors as tha vendor shall nomine®o, as
to the amount @i such incregasce in tho
chasc pricce paveablce by the purchaszovr zhalii
bc fiumal conciusive and binding on tha
parties hercto.” {cmphasis minc)

Oz then must ask “To wnst incrcecasce does clauss 11

s,
),
S

rofexr?® The cxplenation is o be found in clauses 11 (y) and 11
{£) as cxmtended by clausc 11 (o). Clausc 11 (£} provides
that iho purxchasc pricce shall be adjusted upwards ii the cost

of construcvion of thoe infrastruciure is incrcasecd *o the vendor

H.

Whei, one comparcs the ltems mentioncd in the esualation

certificzaies with clause 11 (i) zpnd 11 (¢} onc finds that they

arc all within tne provisions ¢f those clauscs

v

P

The first catcegory stated in the cscalation ceortificates

P
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cx2¢ns in the plans, specification and works.®
Thiz 1is takcn from clausce 11 (f) {iii) which sanctions

increzses &8s a result of: -

“Variaticns 1in thic said plauns, speciflicaiions
and work which ryesult in cxtrae work matorisls

ur cguipment®

It
1
3

‘he second catogery stalod iso-

"incrcascd custs of wagces
material and eguipmonti pricco

This 1s a combinatiocn vf clsuses which pcrmit incrcascs as



{a} *Clausc 11 {f} ¢{ii)} incrcascs in the wages

labour rates.®

{kj Clause 11 (£} {i} - incrcascs in the Ccusts

in respect of matcrials and other things and
stters meontioned in sub-clause (e} (i} .

fci Sub-clause {¢) (i} mentions *The cost of

material and cquipment®
The chird category rcads thus:
"Financing costs and changes including intorcst

=< o BB
payments
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in of clauses il (£} {i) which

specaks of:

Yincreasces ... ia respect of matcrial and
othcr things montioned in sub-clausc {e) (i)

And sub-clausc {e} {i} which mcntions:

i I

Financing coste ana charges {including
the cost to the vendor of borrowing
money which cost inciudes bank inctorosil”

J

It is clcar thercicre that the categorics cnumeraited in

the certiticates arc the mattors reofcrred to the suuveyors.

Similariy it follows thet th

]

ailuation spoken of by the defence
witnessos whose covidence I have accepted, are within the tcerms
of thoe contract. Further, nowhcocre in the contract are such
details cupressly reqguired. I rejoct Mr. McBean's argument

that such z recguircment may be implied by interprceting clause 11
{g) which says that thc cecriificate of the surveyor:z "shall be
final coaclusive and binding on the partices®™ in tho light of
clause ¢ which provides for complotion "on or beicre the expi-
ration of ome and onec half (14} vecars from the datc hereof...”®
and <clazusc 11 (£} which provides that cscalation may be chargcd
for cerwain factors.

It is appropriate to gusctc the dictum of Lord Denning in

Campbeil vs Edwards [1976] ALl ER 785 at pagc 788, ho said:




"It is simply *the law of contrac
If two persons agrec that the pr:
property should be fixed by a2 vz :
whom they agrew, and hc gives that valu-
ation honestly and in good faith they cre

bound by it. Zvon if he has made 2 mistake

they are still bound by it. The veazson

they arc bound 13 because thcy have agreed

to be bound by in. If thcre is rramnd or

ccllusicn, of causc, it would be differcnt.

Fraud or collusiorn unravels everyvthiag. It
o~ 'Y -

may bc that if a valucr gives a spesk ing
valuation, if he gives his recascns oy his
calculations arnd you can show on f=co of
thom that thoy are wrong, it mightc ba
upsct.”®
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Here ss 1n that case, thiz is not the sit

lrg
L

o

< plaintiff should have stipulated in thoe contract that

the deitails he now secks should be given, but he failsd te do so.

ped

O
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Or an cogu=lily cffcctive mothod obtaining this kcunafit is that

of including an arbitration clilzusoe, Indeoed in Turxner vs McConnell

i1

\CJ

% RALI ER. Dillon L.J. pointed out that it iz becausc

bt

T
)
of the restracticn imposcd upon locking behind the suvrveoyor's
el

certiricat, why some partieos prefer arbitration and nc referred

to an Loxliicr decision of the Couxrt of Appezl in England, in

"\

Northcrn Regional Health Authority vs Crouch [1984] Z ALL EK

175 whaere the principle that conc cannot lock bchind the certi-

ficate wus

-]

rade plain.

These reasons arc also suifficicnt to dispose «f the argument
that the certificates did not statc the factors which were beyond
the deicudant’s control and which caused delay in compliction of
the projeci.

2. May the certificatce be opconed up cor nzid to be

invalid oo the basis that the sncunt of valueation stated in the

tLg was not in the contemplation of the partics?
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Hexe azgain the weilghv of authority is agaxast such a
proposition The plaintiff cowmirzcted to pay whutever the surveyor
certifica 2nd hc is bound by the contract.

The casc of Sharpe vs San Paulo Railway Company Vol. VIi

Chancory Appesl Cascs 597, is instructive.
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The relevant porticns of the hcadnote rcad as follows:

¥*The cngincer ¢f & ralillway company pxt

IDELT
& speciticatiun of the works on a proposed
railway and certain contractors fizoed prices

to the scveral items in the specification and
offered to coastruct the railway for the sum
total of the prices affixzed to the items,

2 ceontract under scal was therouporn mado
bectween the contractors anéd the compeny ., by
which the contraciors agreced to construct

and deliver the railway completed by &
certain day at a sum cgual to the sum total
above mentioned ..... The contract contzined
provisions makinq the certificate of the
cnginecr conclusive betwecn the parties; and.
it was providad thet all accounts ralating

to the contract should be submitted to and
scttled by the cuginecer, and that his ceor<i-
ficate for the uliimstce balance should be
final and conclusive; it was further provided
that all questicus cxeept, such as were o be
determined by cho cngincer, wore to be referred
to arbitraticna.

The railway wes completed and the caginecr
gave his final cortificate as to the bealance
. , duc to thc comtractur ... Held, that
although thce amcunt of the works o be
cxccuted might h“vc been understated in the
cnginecr's spocifiication, the contrachors

C'}
could not maintad any claim sgainst thc
company on that

Held, that in the sbscnce of fraud on theo
part of the cngincer, and wherc his coruvi-
ficatc has beeon nmads a condition procadent

to payment, hiz cortificate must be concliusive
between the partics...”

In chat casc the first grcund on which the plaintifi
attackoed the engincer's certiificaic was that tho carih works were
insurficicntly calculated, that tho cnginecr had wmzde cut the
carth works to be two miliicn 4nd odd cubic yards, whorcas they
were foand 0o be twice as much. Sir W.M. Jemes L.J. irn dismissing
claim, s21a at page 607, "but that is preciscly ths zhing which
they, the plaintiff company took thoe chance of.® Hoe went on at
page €U

¥But that is onz of the things which, in
my mind, was clrarly intcnded to bz
governcd by the conitrect, the ccmpany
virtually saying, °‘whether the carih work

is morc or whethor it is less that is the
sum we arc to pay'.”



In the instant casc, by the contract, the plaintiff is
virtuslly saying, "whatever the surveyor ccertifies be it a small

sum or & largs sum I shall pay.® I am fortificd in this vicw

B

by the words of clausc 11 {(n):

¥In the event thet there shall be from
any causc whatscover other than the
fault of the vender any increasc in the
sums stated in clausc 8 (2) (vi) hereciu
{i.e. Balancc Purchasc Price 16% the
Purchescr shall pay such increasc on
demand by the vendor.®

-

3. Does the declay in completicn relicve thoe plaintiff

(v"u

from paying escalation after ithe datc coutemplated

Fh

oY ccmpletion?

It was submittced for the plaintiff that & dolay of one
yecar and five months beyond the contemplated completion cof the
projocct without notification o the plaintiff would wadc the
certificate not binding. Lesrn2d counsel fer the plaintiff did
not «dvance any autheority for this proposition. 1 4o not agree
with thisz cubmission. Thce concract docs not stipulaeiz for any
such notice, and I can f£ind ao basis for employing such 2 roquire-
ment. Tha crucial issuce in this arca is simply whather the
increased cust was in the words of the contract:

fincrcascd cost te the contractor as =
result of any of the delays causcd by
forces beyond its control."

7 hold that, on the f~cits which I have found, the increased

costs zrcsc preciscly in this wey, and I have alrazdy indicated

h

that the delays were duc to forcas beyond the contrel of the
CONTIr#CLiY.

morcover I might add that zs Mr. Hyltcon rightly pointcd
out delays mecant increascd costs in cstablishing the infrastruc-
turc - rouds, drainage, tanks eotc. and clausc 11 (£} provides

that: “Thc purchasc price zhall be adjusted upward zt any time

during or after complction ©f the infrastructurc 1f the cost of

construction is increasecd tc the vendor as a resulit of various
circumetances sct out thercafcer. Further no specific aate was
fixed up tc which cscalation should be calculated. {(cnphasis

suppiiad)
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4. Are the only varistions permitted by the agreoment

osition, shape and dimonsions of the

g

for sale, variaticas in the

lots?
This is the plaintiff's coutention. The clzusc which

dcals with wvariations in tho positiocon, shape and dimansions of

"Hotice is her.cby oxpressly given to the
Purchascr that tho land compriscd i whe
description of iLand herocin is describad
by referconce o a provisional plan
deposited at thae cifice of the vendox
that th”AQOSl,"ODy shape and dimecnsic:
thercof may be zubject te variation
the final plan of the said sub-divisic
is completc" d depesited in the OLfi
of Titles. the ovent of any such
variation i zition shape and or dimcii:
SiORS samc S l ite)
>4

+ invalidate this
agrocment and
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ha vondor shall not Lo liable
to pay any compansation or damagces Wit

B

socver in respacih therof.® (emphasis ~ddod)

This clausc obviously xefors to the descripiion of the
lot menticned, and specaks to verizticoas in the pusziving shape
and/ocxr dimcnsions ¢f the lot. It docs not alludce in any way to
the cous¥. i the lot to the purchaser, but merely provides that

if there sbhould be any variaticus of the kinds described, such

-
)
-~

varieiticiis would not invalidsie the agrcement.
To asccrtain what variaticas are agrecd te be calculated
as cscalation costs, one rust coensider clauses 11 (e), {iii) and

clause 11 (I} ({iiij. Cleusz 11 {2} (iii) rcads in pert:

[

n arriving at the Purchasc Price of «©

< h
aia lot the Vendor has had rcecgard to thic
i M=

!*h n

T

act that the ilct forms part of the pro
known as Chanceyy Hall Estatce Phasc 1
has madce the foliowing assumptions:-

(1) eeeeeanans

iii} ® 090 ®o0a8 S0 0D O

{iii) therc will be no variations in the plans
specifications and work for tho prcject.

Ther £follows clause 11 (£) , which sets cut the cconditions

undcer which the pricc meay b increased becausc of oscalation

ﬂ

It reaces
“Thce Purchasc PTlCC
if the cost of
structurc is in
csult ofs~

shall pe adjusted upwards..
iction of the infra-
tec tho vendor as &
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the said plans, spocifi-
4 work which rcsult in extra
1s or cguipment.”

{1ii} Variations in
cations awn
work, mato

aria
Zup-clause {£) {(iii) impliicitly rcfers to clzuse 11 (e)

{iii) =2nd cuite clearly provides thsast the variations in the

ns . specifications and work, i.c. the plans, specifi-

<

=

said ©

cations and work ©f the proiject, and docs not coniiuns the

ocperation ¢f the right to adjust thce price to variztions in
the gosition shape and dimensicns of the lot.
Tinn light of the above the plaintiff has failed to cstab-
lish =2ay basis for the declaratioens and order sought. They are
thereiors: rofuscd. Costs te thoe defendant to bo taxcd if not
agreed.

Bociore parting with this matter I wish to 3ay twoe things.
FPirstly, I regret the delay im delivering this Judgment, and

-

secondliv, I wish to thank ¢

O

ungel for the very able way in which
they couducted their cases. I 2lso am plcasced thil the
defeondant’s attorncys made the Court's work casicer by presenting

writcen submissicns. I hope Thet this practice will scon gain

widesprowd Currency.




