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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 45/92

COR: THE HON. MR. JUSTICE CAREY, P. (AG.)
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

LEYMON STRACHAN

A"

WALTER BIGGIE

Hector Robinson for appellant

Garth McBean for respondent

November 24 and December 8, 1992

CoREY P. (AG.):

The short quesvion in this appeal is whether Reid J. was
right te order certain further and beiter particulars reguested by
the respondoernt in an 2ction claiming to receover "~mongys paird on a
consideration which has failed. The particulars requested were these:

(1) Details of tha purposce or purposes .
for which tho sum of $1,019,500.80
was p&ala by the Plaintiff to the
Di:fendant.
(2) The nature of the consideration and
the reason or rcasons why 1t is
baing alleged that it bas failed.”

Mr. Robinson argued with commendable lucidity and economy
that applications for further and botter particulars should not
ordinarily be mads before summons fer direction. He referred to

section 171B of tha Civil Procoedure Code Law which statvaes:



“171B. Particulars of a claim shall

not b¢ ordoered under scction 171 to

be deliverad befere defence unless

the Court or & Judge bas of opinion

that they are neceszary or desirable

to enable the dofondanit te plead or

ocught for any othgr spucial r<ason

to be so dolivered.®
He contanded that the: burden was on the defendant to show that tho
particulars aro necassary or dosirable te onabls him te plead, ox
that tho respondent was in any way cmbarrasscd or prejudiced or
that there was any difficulty on the part of the respondont in prae-
paring his defencc.

Mr, McBean's position was that under section 171B of tho

Code, there were three considerations, as follows:

(a) whethey particulars sought are
nocessary te enable & pariy to
plea;

(b) whether without particulars
the defondant would be pro-
judiced;

(c) other special reason.

The: particulars in tho instant cas», he said, woere necessary to
cnable the respondont to plea as the appellant's pleadings were
wholly inadeqguate.
in the instant case, the statemont of claim was (so far as
material) in the feollowing form:
"The Plaintiff's claim is against the
Defsndant to recovsr tho sum of
$1,019,500.8%6 being the monics paid by
the Plaintiff to the Defondant botween

Marclh, 1988 and Hovembor, 1988 for a
consideration which has failed.

PARTICULARS

March 19886 - Us$43,0006.0C

Octobcr 1988 @ $22. $ 94¢,0600,00
MNovember 1988 Jamaican 73,500.86

TOTAL $1,0619,500.56"
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This was therefore & claim for mency had and received. The learncd

authors of Bullen and Leake (12¢bh Ed.) p. 666 statie:

"Money paid by the plainliff for a
conglderation that has wnolly
failed may be recovered as money
had and received Lo his use.”

(Vﬂ The precedent suggested at Form 386 at p. 672 is worded in this way:

“The plaintiff's claim is for o
being money payable by the defendant
to the plaintiff for money had and
received by the defendant for the
use of the plaintiff.

PARTICULARS

[State particulars showing when and
how the money was r=ceived by the
- defendant, and the facis wihich are
(\/ alleged to make such raceipt a
receipt to ihe use of the plaintiff "

The particulars thercafier required, includes when and how the money
was received by the defencdant and the facts which are alleged to
. make such receipt a r#ceipt ‘o the use of ithe plaintiff,

Th2 present statenent of cleim, in my view, conforms to
these reguirements because the dare and mannsy in which the moncy
was recelved by the defaoncant are stated and the allogation of fact

Qﬂ/i which make the receipt a receipi to the use of the plaintiff alse
appear. 1t s&cmns te me that money paid o the defendant on a con-
sideration which has failed ¢gualifiecs as particulars showing that.
the receipt is & rec<ipi to the use of the plaintiff,

The purpose of pleadings, it hes becn said is "te enable
the: oppesite party to know what is boing alleged against him so that
the parties ars aware of what the contest is all aboui”: soe

Sandia Atlass Bass & Ors. v. Avalon investmenvs (unrzperted; dated

<¥f 24th Cctober 1989 art p. 4. Winere furthor and betuer particulars arc

sought bofore defonce, there is an onus ot the dsfondant to show

that "they are necessary or aesirsblce to cnable the defence to plaad

Ef'oﬁght fot an§ othor épecial'reéson to be so delivered": section 171B
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Civil Procecdure Code. On the affidavit filed 1in suppport'of the
summons for further and betier particulars, no special reason was
given,

The guestion which arises is whether 1t has been shown
that the particulars sought are necessary or desirable to enable the
defendant to plead. The further and better particulars which were
sought,; have previously been detailed. The particulars requested
in nmy view, fall within the suggested particulars necessary in a
claim of this kind, viz. particulars showing when and how the money
was received by the defendant and the facts which are alleged to make
such receipt a receipt tc the use of the plaintiff. Enough parti-
culars are stated which would allow the defendant to plead to the
claim. The particulars which are being sought seek to obtain

evidence by which the claim may be proven but that is forbidden by

section 168 (1) of the Code:

"Every pleading shall contain, and contain
only, a statemcnt, in a summary form, of
thz material facts on which the pariy
pleading relies for his claim eor defence,
as the case may be, bul not the evidence

by which they arc¢ to be proved, and shsll,
when necessary, bs divided into paragraphs,
numbered consecutively. Dates, sums, and
numbers, shall be expressed in figures, and
not in words."

For thcsc reasons, 1 was of opinion that the submissions
of Mx, Robinson were to be preferred to thosg ¢f Mr. McBean, and

that the appeal should be allowed.

FORTE J.A.:

-

i concur.

GORDON J.A,.:

i .agree,




