IN THE SUPREME COURT OF JUDICATURE OF JAMAICA \

IN COMMON LAW
SUIT NO. C.L. 1991/S060
BETWEEN CHARLES ROBIN HUGH MCKENZIE STUART PLAINTIFF
AND NATIONAL WATER édMSéxon  DEFENDANT
R;chard Mahfood Q.C. & Cﬁarles Plper for the Plalntlff
D. K. Chin Sée Q.C. & Ingrih Mangatal for the Defendant.

19th, 20th) 22nd Apeil, 11€h, 13th

14th, 15th, 18th, 19th July & December
20, 199%4,

PATTERSON, J. o L | A ]

In this_aciion:,thé piéiﬁiiff claims_damééés from thé
defendant for breach of a covenant im an égxéémehi betwéeﬁ the |
parties daﬁed 30th December;‘1970; Aite:nat;vely, the plalntaff

claims special damages for breach of an agreement contalned in a
document referred to ag “Heads of Agzeement‘, reaghed between the
parties on the 25th August, 1987, The plaintlff also sceks a
déc]aratipn relating to the enforcement of restrictive covenants
in a conveyance of land daged the 31lst December, 1970, an injunc-
tion to restrain the defendant from further breaches of the covenant,
interest on such sums as may be awarded, costs and any further
or cther relief. By way cf counter-claim, the defendant secks a
declaration that the PﬂfpotﬁedArestrietion placed on its use of
water from a stream is ®void and/or ineffective and/or invalid®.
The statement cf claim sets out the facts on whi&h the plaintiff
relies, and since these facts are for the most. part admitted by
the defendant, I shall set ocut the statcment of claim in full and

then refer to the defence,



AMENDED
STATEMENT OF CLAIM

1. The Plaintiff is the registered proprictor of the lands
compriged in Certificate of Title registered at Volume 1066 Folio
779 of the Register Bock of Titles, being the Shaw Park Lands,’and
which said lands were formerly comprised in Certificate of Title

registered at Volume 153 Folio 49 of the Register Boock of Titles.

2,_ The Defendant is a statutory corporation established and exist;
ing under and by virtue of the National Water Commission Act, and
pu;#gant to Scction 4&2)(c) of fhe said Act, acquired the water-
works cf the St. Ann Parish Council togethgr with the rights and
subject to the restrictions and the liabilities of the said St. Ann

Parish Ccuncil in respect thereof.

3. By an agreement made the 30th day of Deéémbér, 1970 (herein-

after'qalled "the said Agreement®) and made between the Plaintiff

cf the.one:part and the St. Ann Parish Council of the other part

in consideraticn‘of the mutual convenants therein contained, and

other good and valuahle consjideration, the Plaintiff covenanted

and_agreég inter alia:- B

{(a) to sell to the St. Ann Parish Council all those three
parcels of land part of Shaw Park Estate in the parish
of St. Ann being the lots lettered A,B, and C respectively
on the Plan cf Michael E, Marsgh Commissicned Land SurveYor
prepared from a survey made on the 30th day cf December,
1967 of the respective shapes and dimensions and butfing
and bounding as appears by the said Plan a copy wherecof
is attached to the said Agrecment and being parts of
the land comprised and described in the said Certificate
cf Title registered at Volume 1066 Folic 779 cf the
Register Bock of Titles (hercecinafter called "the said
lands")
{(b) to transfer the said lands to the St. 2pn Parish Ccuncil

to be used “solgly and exclusively® for the purposes
contained in the said Agreement

(c) to grant to the St. ann Parish Council the right to lay

-
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and maintain a pipeline 8 inches in diameter along the

course shown cn the said Plan for the purpose of conveying
water from the said Lot A to Lot C, parts of the said
lahds
{(d) to grant to the St. Ann Parish Couﬁcil the right to lay
and maintain a pipeline 4 inches in diameter along the
course shown on the said Plan for the like purpose of
conveying water from the said Lot B to the said Lot C
parts of the said lanas
(e) tc grant to the St. Ann Parish Council the right to lay
and maintain a pipeline 12 -inches in diameter along the
.course sden oh fﬂe éforeSaid Plan from the said Lot C
tc the point marked G on thé said Plan for the purpose
cf an overflow and/or cleah out pipe to convey surplus
arid/or drained water from the St. Ahh Parish Council’s
Rescérvoir on the said Lot C, and to replace same in the
river or stream below the point marked E on the said Plan.
4, The water in the streams referred to in paragraph 5 herecf is,
and was, at the date of the said Agreement and at the date of the
- transfer of the aforesaid lots A, B, and C to the Defendant, private

“water as defined in the Water Act of 1922 in that it was nct capable

of being épplied to the common use of riparian proprietors.

5.  In pursuance to the premises, and in consideration of the
Plaintiff's Convenants recited in the said Agreement, the St. Ann
Parish Council by the said Agreement covenanted and agreed that it
would not "at any ‘time abstract more than a total of 750,000 gallons
of water per day of twenty-four hours from the streams shown on the
" sai¢ Plan® at the intake points on the said Lots A & B parts of the
said lands., It further covenanted and agreed that it would not

‘®in ‘any way and at any time do any act or thing which might in any
way whatsocever alter or interfere with the ccurse of the said streams“,
nor would it "in any way other than by the said abstracticn of water
therefrom, permit or dc any act or thing which might reduce or

diminish the flow of water in the said streams to an amcunt less



than 600,000 gallons per day of twenty-four hours when measured

at point E on the said Plan®.

6. The parties of the said Agrecement mutually agreed that the
terms of the said Agrecement should be endorsed on the Plaintiff's
Certificate of Title registered at Volume 1066 Folio 779 of the
Register Bock of Titles in substitution for entry number 32544 of
Transfers and that the transfer of the said lands to the St. Ann
Parish Council as well as further transfers cf lands part of Shaw
Park affected by the said Agreement should be expressed as being

subject to the terms of the said Agreement.

7. The Plaintiff duly executed a transfer of the said land in
consequence of which Certificate of Title registered at VClumevIGSO
Folic 814 of the Register Book of Titles was issued by the Registrar
of Titles in the name of Four Rivers Development Company Limited
{the "Company®), a company incorporated under the laws of Jamaica
and having its registered cffice in Ochc Rics in the parish of

St. Ann.

8. The Company by Transfer dated the 31st day of December, 1570
transferred the said lands comprised in Certificate of Title
registered at Vclume 1080 Folio 814 of the Register Book of Titles
to the St. Ann Parish Ccuncil and such Transfer was specifically
made subject to the said Agreement in terms set out in the Seccnd
Schedule to the saié Transfer, namely:-

"The rights granted by the said LIEUTENANT COLCNEL CHARLES
RORBIN HUGH MCKENZIE STUART to the SAINT ANN PARISH COUNCIL
in terms of the said Agreement shall run with the said lands
and emure to the benefit cf the SAINT ANN PARISH COURCIL
its Assigns and Transferees BUT SUBJECT NEVERTHELESS to the
reservations covenants and obligations in favour of the said
LIEUTANANT COLONEL CHARLES ROBIN HUGH MCKENZIE STUART his
heirs successors assigns and transfercees contained in the

said Agreement deposited herewith as Miscellanecus Nc.27:638

of Transfers.®



S. By virtue of the foregoing, the Plaintiff avers that the
covenants contained in the said agreement and on the part of the
Defendant tc be performed and cbserved are:
(i} negative in nature
{ii} intended to be for the benefit of the remainder of the
Shaw Park lands registered at Volume 1066 Folio 778 of
the Register Book of Titles, which lands have remained
and continue to be in the ownership and possession of

the Plaintiff.

1C. On the 6th November, 1981, the Plaintiff®s Attorneys-—-at-Law
wrote to the Secretary of the St. Ann Parish Council stating that
they had recently learnt that the said Parish Council had installed
new pipelines ®"wherceby the draw-off is likely to exceed 750,000
gallons cf water per day of twenty-four hours, and to leave cur
client with less than 600,000 gallons per day of twenty-four hours®

as provided in Clause 2{a) of the said Agreement. The said Attorneys-
at-Law further stated in that letter that the matter was most serious
and requested that the draw-off "be immediately restricted to not

exceeding 750,000 gallons per day of twenty-four hours®.

11. By rxeply dated 26th November, 1981, the Secretary of the St. Ann
Parish Council stated, inter alia, "I wish to assure you that the
Council has noc intention to do in terms of the Agreement, without

secking the necessary permission from your client®.

12. As a result cf an article appearing in the issue of the Sunday
Gleaner of 17th January, 1982, the Plaintiff’'s Attorneys-at-Law
again wrcte to the Secretary of the St. Ann Parish Council on 26th
January 1982, the ¥laintiff’s Attcrneys-at-Law again wrote to the
Secretary cf the St. Ann Parish Council on 26th January 1952
regarding the abstraction of more than 750,000 gallons of water per
day and thercafter continued tc press the St. Ann Parish Ccuncil

and the Defendant to desist from their wrongful abstraction of water.

13. On 11th August, 1937, 2 letter was written to the Attcrneys-

at-Law for the Plaintiff by the Managing Director of the Defendant



repeating earlier apologies and reguesting "a final on the spot
meeting in order to settle this long cutstanding matter®.
Resulting from this letter a meeting was held on 25th August 1987,
and an agreement entitled “Héaﬁs of Agrecment® was reached and
reécorded in writing and signed by the Plaintiff and the Chairman

of the Defendant acting on behalf of the Defendant.

14. By the Eeads of Agrecment arrived at on 25th aAugust 1987 the

then Chairman of the Defendant agreed on behalf of the Defendant

agreed on behalf of the Defendant:

| (a} to recommend that the Plaintiff and the Company "be paid

508 of the claim of One Million Four Hundred and Ten
Thousand Six Hundred and Seventy Three Dollars
($1,41d,673.00) for cxcess water used up to the 1é6th
Aﬁguét 1987%. The Heads of Agrecment stated that this
would be acceptable to the Plaintiff and the Company if
offered. The coffer was duly made and accepted and the
amount of Seven Hundred and Five Thousand Three Hundred
and Eighteen Dollars and Fifty Cents‘($705y318.50) was

paid by the Defendant o the Plaintiff.

15. The @a;ties to the aforesaid Heads of Agreement of 25th August
‘i§87 further agreed inter aliza -

a) v“that for a pericd not exceeding six months from 17th
Aﬁguét 1947, no charges would be made for excess water
usesd whilst the above two (2) negotiations are proceeding.
However if said negotiations are nct completed at“the end
of said period, then excess water used will ke charged to
WWC at $5.00 per cne thousand (1000) gallons® o

b) that "excess water” means the quantity used over 750,000
gallons per day of twentyffour hours

c) "that the parties hereté agree to progeed with *he imple-

| mentaticon of these Heéﬂs with due expedition®. |
16. Notwithstanding the covenants on_the part of the St. Ann Parish
Ccuncil set Out‘in paragraph 3 abové and the other covenants c¢f the
said Council and the benefits granted to it by the Plaintiff, all

of which were contained in the sa2id Agrecusent and Transfer respectively



(whicﬁ said obligations and benefits were acquired by the Defendant
pursuant to the National Water Commission Act), the Defendant
knowinéiyvahd in reckless and deliberate breach of its covenant
not to abstract more than 750,000 gallons of water per day of
tWenty—fOﬁr hours, abstracted not only the said 750,000 gallons
per déy;‘bUt ah additional 1,302,350 gallons of water per day of
twénfy;fbui hours from the 17th day of February 1988 (the end ofi

the aforesaid period not exceeding six months from the 17th August,

1987) until the 28th day of December 1990.

17. The Plaintiff avers thats-

a) the agreed value as at the 17th August 1987, of the
“excess water” used by the Defendant was $5.00 per 1000
gallons per day of twenty-four hours;

b) the Defendant owes the Plaintiff for "excess water®” used.
by the.Defendant for the periocd froms:

{i) ~ 17th February 198S to the 28th day of December 1930

at the rate of 1,302,350 gallons per day of twenty-

four hours at an agreed value of $5.00 per 1006
gallons.

(ii) 29th December 1950 to the 17th March 1994 at the

rate of 125,230 gallons per day of Twenty-Four

hours at an agreed value of $5,0C per 100¢ galloms

and continuing

i3. Cofrespondence between the parties or the Attorneys—at-Law

for the Plaintiff and the Ccmpany and the Defendant continued through
to the end of 1990, and a number of meetings were held with the
Chaiiman of the Defendant in an effort o arrive at an amicable
settlement of the matter.

19. The last mecting with the Defendant was held at the offices

of the Defendant on or abcut the 14th September 199C at which were
‘present +he Chairman of the Defendant, an officer of the Defendant
and the Attorney-at-Law for the Plaintiff. At that meeting certain
rroposals were made to settle the matter which were agreed to by

the Chairman of the Defendant and the Plaintiff’s Attorney-at-Law;



subject; however, to the Chairﬁan receiving the approval of his

Board and the Attorney-at-Law receiving the agreement of the Plaintiff.
20. On 19th September 1990, the said Attorney-at-Law wrote tc the
Chairman of the Defendant informing him that the proposals had been
accepted by the Plaintiff, but on the 29th October 1990, the Chairmax
of the Défendant wrote to say that "the matter was discussed‘at

length by thé Board at its mgeting on Monday 22nd October 19%9C, and
the decisich was taken that it should be resolved in the courts as

; ; ' ‘i. . i ] ;
there are a number of areds which reguire precise legal decisions®.

21. By rcasons of the foregcing, the Plaintiff claimss
1. Damages for breach of the covenant in the Rgrecement of
3Dth Decémber 1970 and referred to in paragraphs 3, 4
and 5 hereof.
2. Aliernafively, damages for breach of the Heads of Agree-
ment reférreﬁ to in paragraphs 14, 15, 16 and 17 herect

on the following basiss

{i) From 17th February 1988 to 28th December, 1990

1045 days x 1,302,350 galicns pexr day

————

of 24 hours x $5.00 per 1000 gallons = $6,804,778,70

{(ii)  From 29th December, 1990 to 17th March, 1994

1174 davs x 128,230 gallons per day

of 24 hours x $5.0C per 1000 galloms = $752,710.1C

Total $7,557,488,80

AND CONTINUING

3. A declaration that the Plaintiff, his heirs, SUCCESSOrS,
assigns and transferees are entitled to enforce against
the Defendant the restrictive covenants referred to in
the Second Schedule to the Transfer dated the 31lst day
-of December 1570.

4. An injunction restraining the Defendant from further
breaches of the covenant not to abstract more than
750,000 gallons of water per day of twenty-four hours

from the streams shown on the Plan attached to the



Agrecment of 30th December 1970, which said Agrecment
contains the aforesaid covenant.

5. Interest on such sum as may be awarded to the Plaintiff
by this Honourable Court for such period as this Homourable
Court may decm fit.

6. Costs.

7. Such further or other relief as is just:!

The defendant denies para.4 of the statement of claim and sayss-—

"That the water in the stream referred
to therein is public water flowing in
a public stream from the watershed,
running underground to entombment A &

B where it springs to the surface and
continue in a defined channel to the
sea. This water vests in the Crown,
pursuant to the provisions of the Water
Act.®

The defendant, while admitting paras. 5, 6, 7, & 8 of the
statecment of claim, nevertheless avers that:-—

"the agreement, covenants, and transfer
therein referred to are ineffective and
invalié in law in so far as they purport
+o 1limit the defendant®s predecessor in
title in its abstraction of water from
its own property to 750,000 gallons per
day. 4]

The defendant avers further that:

"the land and water percolating therein
belrongs to it and will contend that the
purported limitation of its use of the
water by the plaintiff set cut in the
said agrecment is veid and/or invalid
and/or ineffective and is not bEinding
on the defendant.”

The defendant denies that it acted knowingly or recklessly

as alleged in para.16 of the statement of claim, and makes no admission
as to the amount of water abstracted. It admits paras. 17, 12, 19,
s 20 of the statement of claim but nevertheless pleads that:

"the sum of $5.00 per 1,000 gallons in

respect c¢f water used by the defendant

~ver and above the 750,000 gallons is

not a reasonable pre-cestimate of any

lcss suffered by the plaintiff.®

Finally, the defendant avers that the plaintiff is not entitled

to any of the reliefs or remedies claimed.
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The plaintiff, in his reply and defence to counter-claim,
joins issuc with the defendant on the live issues, and denies that
there is an underground stream, but says that if there is, ke denies
that it flows in a known and defined channel.

Issué was also joined as to the charges for the excess water
and the plaintiff denies the defendant's entitlement to the declara-
tion claimed by way of counter-claim, namely, "that the purported
restriction of its use of the water aforesaid to 750,000 gallons
pe£ day is veid and/or ineffective andf/or invalid®.

In my view, the paramount issue that falls to be ﬁeterminéd
is whethér the water beiﬁg extracted is public water cr private
water, and the resclution of all other issues is dependent cn the
decision arrived at on the paramount issue.

What then is the background to this action? It all commenced
in 1%34. The district of Ocho Rios and sorrcundingllistricts in the
parish of St. Ann were desperately in need of a proper public water
supply. The Parochial Board for the parish of St. Bnn was then the
1oca1 body responsible to provide such a supply. It entered into an
agrecement with Flora Julia MacKenzie Stuart to facilitate the acquisi-
tion of a "supply of water from a public spring or stream” on the
land of the said Mrs. Stuart, known as Milford Streem or Shaw Park
Spring, and for the grant to it of certain rights and servitudes in
respect of the said land and the water in the said stream. Accordingls
certain water works were constructed and the necessary public water
system was installed. Scmetime ~round 1951, the plaintiff became
the registered proprietor of the land formerly held by Mrs. Stuart,
and by an instrument executed <n the 13th June, 1551, the termg,
covenants and conditions of the criginal agrecment were somewhai
altered, but the basic agreement remained intact. Therecafter, from
time to time, the parties agreed to variations of the terms of agree-
ment contained in the written document, and ceventually, in 19790, a
new written agreement was entered into between the plaintiff énd the
St. Ann Parish Council which consolidated into one instrument all

the terms cf agreement between the parties.
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As a consequence of the 1970 agreement,; the plaintiff
transferred three lots of land to the St. Ann Parish Council.

Two of those lots are those from which water springs, and are those
on which entombments have been buiit, (hercinafter referred to as

“"A & B"). Pipes lead from both entombments carrying water to a
reservoir bailt on the third lot. From that reservcir, water is
supplied to Ocho Rios and its environs. It is common ground that

a stream flows from entombment A and was joined at some time by
another stream from entombment B; this is borme out by the pleadings,
and one stream continues through land retained by the plaintiff and
land owned by cther propydietors and eventually to Fhe sea. 1t was
agreed and convenanted by the St. ann Parish Council, its assigns
and transferees, “that it will not at any time abstract more than

a total of 750,000 galicas of water per day of twenty four hours
from the streams shown cn the said Plan at the Grantee's intake
points on Lots & and B aforesaid, nor will it in anyway and at any
time do any act or thing which might in any way whatsocever alter or
interfere with the course of the said streams nor will it in any
way other than by the said abstractiocn of water therefrom permit ox
do any act or thing which might reduce or diminish the flow of water
in the said streams to an amount less than 600,000 gallcns per day
cf 24 hours when measured at point "E" cn the said Plan®.

In effect, the plaintiff transferred to the Parish Council
three lots of land and water from two sf those lots, which could not
exceed, when abstracted, 750,000 gallcmns per day, and the plaintiff
scught to retain the property in the rest of the water which had to
be at least 606,000 gallons per day flowing from the said streams.
That agreement worked well in 1970, but what was once "the district
cf Ochc Rics and the surrcunding districts? Jeveloped into the town
of Ocho Rios and its environs. The populaticn increased immensely
and with it the necessity for mcre and more water. The Parish Council,
in an effort tc satisfy the town's requirements, replaced the pipes

from the entombments to the reservoir with larger ones than those
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prev1onsly agreed on, and consequently by about 1981, it began
abstractlng more than the agreed 750 000 gallons of water per day
from the entombments. This did not flnd favour w1th the plalntlff,
81hce he had not been advised of the 1ntended breach of the 1970
agreement, and there was a dlstlnct p0551b111ty that he would be
left with 1ess than 600,000 gallons of water per day to satisfy his
ogllgations. DlSCUSSlonS between the partles (1nc1ud1ng the defendant
who secceeded the Parish Council in 1ts obllgatlon to supply Ocho Rios
with water) , continued throﬁgh the years with a view of their a:r1v1ng
at ecme agreceméht. By Septembef, 1986, if wds estimated that the
abstractiun by the defendant was averaglng some 1.706 miliion gallcms
per day, aﬂd so by a letter dated 28th ¥ovember, 1986, the plalntlff
pfeSSed {he deferidant to rdsclve between them:—
®(1) Contrecl of the water being abstracted by you which .
as above, far bxceeds that which was agreed between
Colonel Stuart and the St. Ann Parish Council
(2) Compensation for the surplus water which you have
been drawing off
(3) Compensation for the water which you legitimately

and reascnably anticipate you will need to abstract.”

It will be seen that the plaintiff is not now merely claiming
property in the water, but is seeking to be compensated fcr any amount
extracted over and above the agreed quantity of 750,000 gallons per
day. By the 27th April, 1987, based on the meter readings from twe
of three outlet pipes, the defendant was rresented with a bill for
$761,795 being the amount ewing for an cverdraw over the period
2nd December, 1986 to 21st April 1987 of 152,359 units of 100C gallcns
at $5.00 per unit. Up to then, it does not appear that the parties
had reached any definite agreement and it was not until the 25th
August, 1967 that they arrived at an agreement which was cmbodied

in a document which reads:-

"Heads of Agreement arrived at omn
25th August, 1987 for reccerd and
reference.

(1) That Chairman of N.W.C. is prepared to recommend that
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Stuart Four Rivers be paid 50% of the claim of, $1,410,673.00
for excess water used up to 156 August, 1987. This wculd be

acceptable to Stuart Four Rivers if offered {(Rec'd Sept. 9, 1987)

{(2) That Stuart /Four Rivers are prepared tc negotiate for the
sale to H.W.C. of their land and water rights 1 plant and
Four Rivers water supply system at a price to be negotiated
based or valuations to be made with expedition by valuators

of Govermment and their ncminated valuators.

{(3) That for a period not exceeding six MONTHS from 17 August 1587
no charge would be made for excess water used whilst the‘above
{2) negoetiastions are proceeding. Howevei if said negotiations
are not complieted at the end of said period then excess water
used will be charged to N.W.C at $5.00 per ONE THOUSAND {(1000)
gallons.

(4) That Yexcess water®™ means the quantity used over 750,000 gallons

per day ©f 24 hours.

{3) That the pavment referred to in (1) abecve be made by N.W.C.

without delay cn acceptance ¢f the cffer.

(6) That the partices herein agree to proceed with the irplementatian

of these Heads with due expedition.”

Nothing secms to have been done by the defendant pursuant

to the agreement of the 25th August, 1987, althcugh the plaintiff
was pressing for the implementation of its terms. However, on June 10,
19838, the defendant informed the plaintiff by letter that:-

“I+ has mow been brought to cur attention

that vou are not in fact the owner of the

water rights that you proposed selling us.

with this knowledge it would therefore

be imappropriate for us to continue

discussions towards a purchasc in this
matier."”

On July 8, 1983, in reply to a request for payment of the bills
submitted by the plaintiff, the defendant iunformed the plaintiff that:-

C‘)" n

"Fina lly the matter of payment of
submitied bills for water abstracted
v the Commissicn does not arise given
vr position stated above.®

0
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Subsequent negotiations with a view to prevent litigation
and to arrive at an amicable settlement came to naught; conseguently,
the parties decided to have their day in Court.

It is agreed that the critical question to be decided is
whether or not the water which is being akstracted from entombment
A and E is public or private water. The plaintiff’s claim is
. Predicated on the ground that it is private water and that its use
is governed by S.3 of the Water Zct ("the Rct) which providess—

"3. The sole and exclusive use of private

water shall belong to the proprietor of the

land on which it is foungd.®
Consequently, the plaintiff is saying that at the time of the 1970
agreement, he was at liberty tc enter intc a binding contract with
respect tc the use of his private water, and the covenant by the
St. Ann Parish Council that it would not at anytime zbstract meore
than 750,003 gallons of water per 2ay from the entombme=t is binding
on the said Parish Council and its successor, the defendant.

The defendant; on the other hand, is contending that the water
is public water flowing in a public stream, and the property in such
water does not belong to anyone - it is the use that is important,
and the Act, which codifies the common law, vests the w~*~r in the
Crown and sets out its use. Council for the plaintiff &id not join
issue with the defendani’s nmcontention that the fct is a codifying
statute.

In construing the relevant provisicons of the Act, it is best
to examine firstly its language in orderbto determine its meaning,
without the aid of the learning to be garnered from the vast number
of cases cited in arguments. Invmy view where it is submitted that
a statute is a ccdifying one, it would be wrong tc assume that the
statute is an cmbcdiment of the prévious ccmmon law; Parliament may
have altered the ccmmon law. It is permissible, howsever, to resort
tc earlier relevant authorities and to compare the provisions cf the
statute with the common law decisions; and where there has been nc
alteration in the provisions cf ihe étatute, to pray in aid the ccmmon
law decisicns in order to arrive at the meaning of the statute.

If there is an irreccncilable conflict between the common law and the
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statute, then the common law decisions will serve no usceful purgose;
I am guided by the principle of construction stated by Sir Jchn Romilly

M.R. in Minet v. Lennan {1855} 20 Beav. 269 that:

’The general words of the Act are nct
to be sc construed as to alter the
previcus pcelicy ¢f the law, unless
no sense or meaning can be applied
to these words ccensistently with
the intentich of prescenting the exist-
ing policy untoucheé.®
With these considerations in mind, I turn now to the relevant
provisions cof the Act with a view of deciding on its construction.
The Act ascribes the following meanings to the following
expressicns:-
*public stream®™ - a natural stream cf water -
{2z} which in crdinary sceascns flcws in a
kncwn and defined channel (whether cr not
such channel is dry during any period of the
year); and
(b} which is capable c¢f being applied to the
ccmmon use ¢f riparian proprictors.
A stream of water which fulfils these
ccnditions as to part of its cocurse conly

shall be deemed to be a public stream cnly

as rcegards such part;”

"riparian land® - land thrcough which, or alohg the
Boundary ©f any portion of which, a
public stream flows:

"siparian proprietor® - the proprietcr of riparian landy

"normal flow" - the average flow cf a public stream other

than sc much of such flcw as may be
occasioned or caused by flocds due to rainfall;
“private water® - all water, not being water of a public
stream, which rises naturally on any
land or which falls or naturally drains
on tc any land, sc lcng as it remains
on such land and does not join a public

stream;



“étoim water® - any water flowing in a public stream in

excess cf the normal ficw;

“rublic water® - all water, cther than storm water,

flowing in 2 public stream;
The meaning ¢f the expression “"public water” is quite clear.
It is any kind of water, with the exception ¢f storm water, which
is flowing in a public stream. The gualifying ccnditicns ares-

{1} I+ must be water. The ordinary meahing of "water”
is intended.

{2} Such water must be flowing, that is to say, it must
not be stagnant or moticnless, but must be moving
along in the natural course of things.

{33 Such water must be flowing in a public stream, and I
shall examine the meaning of public stream in due ccurse.

But not zll water that is flowing in a public strecam gualifies as
"cublic water®”. It is common knowledge that there are times when

the average flow of water in a stream is temporarily increased as

a result of flcods due to heavy rainfall. The Act defines such excess
water as "storm water®: and excludes it from the definiticon of public
water. So both "storm water® and "the normal flow of water® may admix
in a2 public stream, but then, cnly the ncrmal flow will quelify as
public water. The clear meaning to be attributed to: the expression
normal flow® is set out above, and I need say no mcre. %hat then

is meant by "a public stream®? In my. view, the following conditicns
must exist:-

(1) There must be ®a natural stream of water”. This means
that the weater must flcw naturally from a source, and
run alcng naturally to a final destination. Water which
flows from scme artificial source will not satisfy this
conditicn.

{2} There must be a natural strcam of water ®which in
ordinary seasons flows in a kncwn and defined channel
(whether or nct such channel is dry during any periocd
cof the year.” The water must flow between banks that
clearly demarcate its course from its source ©o its

£inal destinaticn. In cther words, the stream cf water
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must flow naturally between confined banks from its
socurce to its mouth during the crdinary seasons.

It is plain that the legislators had in mind the

excess water that is occasioned or caused by flocds

dﬁe to rainfall and which at times may causc a2 stream

éb cverflow its banks and flow temporarily along another
channel. In my view such a temporary additicnal part

of the stream's course would nct fulfill this coﬁdition
of a public stream. The known and defined channel of
thé s£ream may be either along the suiface of land or
subterrancan. It is cbvious that water which is not
flowing cannot be a part of a public strcam. Thus water
which is merely percclating through the scil cannot be
classified as a public stream, nor will an underground
or surface jagke <r pond or any otier collection of water
which cdoes not flow in a defined channel. Water which
oczes out of the garth and settles on the surface is

nct a stream within the meaning of the Act. Even if
such water is running cver the land, sc lcng as it is
not in a known and defined channel, it cannot satisfy
this conditicn cf a public stream. The fact that the
channel may be naturally withcut water fcr any given
pericd dces not derngate from its classification as a
stream when the flow cf water returns.

{3) It must be a2 natural strecam of water "which is capalble
of being applied to the common use of riparian proprietors.
This condition is satisfied whenever the defiped channel
alcng which the water flows passes through or runs along
the boundary of land of at least twe riparian proprietors.

The Act sets cut clearly the rights c¢f "every riparian>proprietor'

to the use cf public water. Séction & of the Act provides as follows:-
"§. Every riparian prcprietor shall have the right of
impcunding, <dwerting, and taking any public water
fcr primary use, that is, fcr domestic use and the

watering of stock necessary for ordinary farm and



pen-keeping requirements.

The Minister shall further authorise in terms
of this Act, such proprietor to divert, impound,
and take public water -

{a} for sceccondary use; that is -

(i} for the irrigation by such proprietor

of his riparian land; |

{(ii) for the watering of stcck other fhan
that necessary for crdinary fam and
ren~-keeping purposes by the use of
an amount <f water equivaient to
that which he would as herein-before
provided for be entitled wholiy to
conswee by irrigation:

(b} for tertiary use, that is, mechanical

and industrial rurposes.
The rights of riparian proprietors tc the use of public water
extends to all proprietors equally, from the scurce of the stream to

its mouth. I adopt what was said in argument in Exbrey v. Owen (1351},

6 Exch. 353 at 35%:

"Rivers flow for the benefit of all perscnas
through whese land they pass, and not fer
the benefit of those perscns only whese
lands lie at the mcouth <f the stream.?®

and I would add "or at the scurce of the strcam.®

In that same case, the action of The Magistrates of Linlithgow

v. Elphinstone {3 Kames'® Discussions, p.331) was mentioned where

Lord XKames saids-

“at advising this cause, much darkness was
ceassicned bty a nction which scme of the
Judges unwarily adopted, as if a river
cculd be appropriated like a field or
horse. A river, which is in perpetual
mction, is nct naturally susceptible to
apprcpriation; and were it susceptible,
it wculd be greatly against the public
interest that it shcould be suffered
to ke krcught under private property.®

I think that bcth the plaintiff and the defendant are agreed

that public water flowing in a stream is nct capable <f private owner-
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ship while it flows alocng. However, if the stream has its source

and mouth within the confines of riparian land of one only proprictor,
the stream cculd not be classifieé as a public stream and consequently,
the water would not be public water.

I turn now to the meaning which the Act attributes to the
expression "private water™. It is clear that watér of a public stream
is excluded. This means if water, other than storm water, flows
naturally in ordinary seascns in a known and defined channel which
passes through riparian land of twe or more riparian proprietors,
it is excluded from the expiession "private watera. It secems there-
fore that "private water®includes for the most part water which is
confined to the land cf cne preoprietor. It may be a spring, which
forms a pond cr lake on the land, it may be a collection from iainféll,
cr it may be water which cozes cut cof the soil and remains»stagnant
or flows cover the land in no defined or known channel. It may even
be water in a stream that remains cn the land of a single proprietor,
having its scurce and mouth cn that land. Water percclating in the
earth in nc defined channel, or in a subterrancan lake, would qualify
as private water. Stcorm water flewing in a public stream is nct
public water but nevertheless, it vests in the Crown, and it would
not be considered private water unless it cverflcws the banks of the
public stream and comes bn the land of a single proprictor and the
Minister or the #ater Court - authorises its storage and use. ({S.15
cf the Act). In such a case, it would be private water so long as
it remains on the land and until it rejoins the public stream.

Again, if private water drains naturally frcm the land cf a single

prcprictor tc that c¢f another, without taking any known or defined

channel, then sc long as it remains con that other proprictor®s land
and does not join a public stream, it will be private water.

It scems quite clear tc me that private water embraces subter-
rancan water which is nct flowing in a stream, that is, in any defined
natural water ccurse. The question is, when can it be saic that
it is no 1onge£ private water? In my cpinion, the answer must be
that it is from the place where it acquires avnatural channel and

flows into a public stream.
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The evidence in the instant case clearly establishes that
there is a natural channel with water flowing in it from inside
entombment A through land owned by the plaintiff and then continuing
in the same natural channcel through or along lands of a number of
riparian proprietors until it finally ends at the sea. The natural
channel commences in entcmbment A, just where the water rises to
the surface of the earth. The Court was invited to view the water
works, and I do not think there is any doubt that such a view is
real evidence in the case. It could be clearly seen that bcecth
entombments A and B were built at the point where the water came
naturally to the surface cf the earth and hegan flowing in defined
channels. Althouch the channel from entombment B was dry, it could
clearly be seen to join the stream from entombment A, which was in
constant flow. The abstraction of the water was dcne by pipes which
were placed in close proximity to the area just before the water
left the entcmbment and continueld to flow down stream. It was plain
to see that koth entombments were built to restrain the flow of the
water from where it comes to the surface thus brilding up a volume
to facilitate casy abstracticn.

Mr. Mahfcod submitted that the water in entombment A and B
is private water. He referred to the aAct (S.2) which provides that
®a stream of water which fulfils these conditions "{i.e. conditions
{2a) and (k) in the meaning of "public stream®™) ®as toc part cf its
course conly shall be deemed to be a public stream cnly as regards

such part®. Mr. Mahfood contends that the meaning which S.2 of the

Act attributes to "public stream™ is clear and precisce and establishes

two things:-
{a) The same stream can be private in part and public
in part.
{a) It is a public stream in that part cnly which fulfils
the conditicns for beccming a public stream.
It secems to me that Mr. Mahfood®'s argument is flawed.
The Act defines and makes a clear distinction between public water,

{which is all water, cther than storm water, flowing in a public
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stream) and private water (which is all water, nct teing water of a
@ubiic stream etc). There is no definition of a private stream and
consequently, I do not think that a comparison ocught to be made
between a private stream and a public stream, and I do not agree that
the stream can be said to be private in part and public in another
part; Sec.2 of the Act does not, in my view, establish any such thing.
What it establishes, in my view, is that a stream of water may be
public water as to part of its course oniy, and private water as to
another part of its course. For ihstance, a natural stream of water
may flow in a known and defined channel and is capable of being applied
tc the common use of riparian proprietors for the greater part of its
course from its scurce. But supposing it reaches a point where it
flows from therc onwards to its mouth through the land of z single
riparian prcprietor, in such case, it appears to me that the conditions
necessary tc constitute that part of the stream cof water as a public
stream would no longer exist, and the water would therefore be private wate-.
Mr. Mahfocd argued that at the point where the water rises
in the entombments, and while it remains on that lané and until it
fiows on land where there are common riparian owners, it cannct
possibly be contended that the water in the entombments con lots 2 and
B is public water capable of being applied to the common use of
riparian owners. If I understand him correctly, his contention is
that the water at source and while it remains cn that proprictor's
land, is private water and does not beccme public water until it
leaves the proprietor’s land and joins a public stream which is a
stream which flows in a defined channel and is capable of being
applied tc the commcn use of riparian owners. He argued that it is
clear from the Act that private water only beccmes public water in
that part cnly of the stream which fulfils the conditions of a public
stream. I 4do not agree with Mr. Mahfood’s contention that the water
at the entomiments is private water. As I have stated earlier, it
can be plainly seen that the water flows in a defined channel from
the point where it gushes from the carth at the entombments. It is
the plaintiff's evidence that "the channel of the stream is in the

earth®s crust at a point below the concrete of the encasement,® and
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that ®water flows within the entombment towards the eastern end”.
It is a natural spring of flowing water from that point, and it
continues in a known and defined channel from entombment A through
the land of the plaintiff, and as the evidence discloses, through
riparian land of various riparian proprictors to the sea. The
plaintiff testified further that "Entombment B has water oozing out
of the carth’s crust, and like Entombment A, it is supplied by an
underground stream. Water from entombment B does not run into the
Milford stream today - it flows from an overflow at the collection
chamber along the carth in a little stream to the Milford stream
eeevee... nefore entombment, I do not know if water from that
source ran down a defined channel to the Milford stream®.

It is plain that the water from the Milford stream is capable
of being applied to the common use of the riparian proprietcrs from
its source to its mouth. If ¥r. Mahfood is correct thaé the water
at scurce is private water, then it wculd mean that the proprietor
at that point could at anytime appropriate all the water to the
exclusion of all the lower riparian proprietors. But that cannot
be sc. The act is, in my view, in accord with the ccommon law

positicn, which was clearly stated in the casc of Dudden v. The

Guardians of the Poor of the Cluffon Union (1857) English Reports 66

at p.1353. Martin B. had this to say, and I humbly adcpt his words:s-

"ghe cwners of lands adjoining a stream,
from its source to the sea, have a
natural right tc the use cf the water
of it. A river begins at its socurce,
when it comes to the surface, and the
owner of the land on which it rises
cannot monopolize all the water at the
source so as to prevent its reaching
lands of other proprietors lower down.

I am satlsfled that the Mllffru stream, the stream in questlon, is
Uubllc stream W1th1n the meanlnr of the Act, flqw1nu from its
éaurce at the entcmuments. I hold that the water f£lowing in the
séid yUullC eream is ubllE“water, and as such, it "is vested for
ever in the Crown in the right of the Island of Jamaica (8.4 of the

Bet). I further hold that the water is not private water, neither



at the source nor along its channel to the sea, and accordingly,

the plaintiff is not now or at any time in the past entitled to

the scle and exclusive use of such water. The right that the
plaintiff has to use the water is clearly set cut in Part 1 of the
Act, and it arises by virtue of his being a riparian oroprietor, and
by virtue cf a common right with all persons who may lawfully use
the said water. He has nc property in the water. Water is not the
subject cf property.

What then is the legal effect of thé covenant of the defendant's
predecessor in title limiting its extraction of water from the entomb-
ments to no more than 750,000 gallons per day of twenty-four hours?
It is clear from the evidenée that this covenant was entered into
by the parties with the intention that it woculd run with the land
ét Lots A and © which were being cconveyed by the plaintiff to the
defendant, but as to whether it was for the benefit of the remaining
land retained by the plaintiff, is rather doubtful. However, the
uncontroverted pleadings were that the covenants contained in the
agreement are "intended to be for the tenefit cf the remainder of
Shaw Park lands registered at Volume 1066 Folio 779 of the Register
lock of Titles, which lands have remained and continue to be in the
ownership and possession cf the plaintiff.” The covenant secks ©O
restrict the defendant in its use of the water, but I have fcund
that the water is public water. As such, it "is vested for ever in
the Crown in the right of the Island of Jamaica®. It is the Hinister
alcne in those circumstances whe "may authcrize its use, diversion
and arporticnment, subject to the terms cf this Act and in conformity
with any regulaticns framea thercunder® - (8.4 of the Rct). It fcllows,
therefore, that the plaintiff lacked the capacity to enter intoc
such a2 covenant, and the covenant is not kinding on the defendant.
Perhaps it is for this reason why the plaintiff abandcned his claim
for damages for breach of the covenant and relied on the alternative
claim under the *Heads of Agreement®.

The "Heads of Agrecment” were arrived at between the parties
~n the 25th August, 1987; the relevant clause provides that if

certain negotiaticns were mot completed within 2 six months pericd,
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then “excess water used will be charged to National Watexr Commission
at $5.00 per one thousand (1002) gallons®, and that "excess water
means the gquantity used over 750,000 gallens per day of 24 hours®.
It scems to me that this agreement wa§ predicated on an assumption
ﬁhat the water was private water, that the sole and exclusive r%ght
to the use of any amount over 750,000 gallcns of water resided in
the plaintiff, and that but for such an assumption, the agreement
would not have been entered intc. It is obvicus that the parfies
had in mind the covenant contained in the 1570 agreement, and that
is why the defendant agreed tc pay the rlaintiff f£or the cxcess
water. However, I have found that the water is yuﬁlid water and

—_—— T
that the plaintiff could not have any preoperty in it ncr was he

entitled tc the sole anc exclusive use of such excess water.
The plaintiff had nothing to sell, and I agree with Mr. Chin See
that the agreement is a nullity. The subject matter cof the agree-
ment was never at any time the property of the plaintiff, a fundamen-
tal fact that both parties werce mistaken abcut. The effect of such
a common mistake, in my view, renders the agreement null and veid.

By reason of the foregoing findings, the plaintiff’'s claim
against the defendant must fail, and I hcld that the plaintiff is
nct entitled to thé sum claimed oxr any part thereof. Mr. Mahfood
did nct pursue the claim fcr damages fcr breach <f the covenant in
the agreement c<f the 30th December, 1970 nor the claims for a declara-
tion and an injunction. Loocking at the Heads of Agreement, it is
plain that the parties 4did not consider a breach of the ccvenant
which restricted the abstraction of more than 750,000 gallons of
water per day as being worthy of injunctive relief. Instead, the
breach which the plaintiff allowed and which he apprehended would
continue, was treated by the parties as one that shculd be compen-—
sated for by payment of money, and in those circumstances, the
Court woculd not grant relief by way of an injunction.

I turn now to the counter-claim wherceby the defendant "claims
a declaration that the purported restriction <f its use of the water

aforesaid to 750,000 gallcns per day is vcid and/or ineffective and/



cr invalil.” This claim hindges on the resclution as to whether
the water at entombments A and B is public or privete water, and I
have already decided that the water is public water. RAcccrdingly,
it vests in the Crown in the right ¢f the Island of Jamaica, and it
is only the Hinister whc has the right tc authcrise its use or appor-
tionment otherwise than the Act provides. Any purported limitation
on its use by the plaintiff is null and veid. In my judgment, the
cefendant is entitled to the declaraticn claimed.

There will be judgment for the defendant ¢n the claim and on

the counter-claim, with cousts to be agreed cr taxed.
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