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This I s  a S u a r - ~ ~ ~ s  for  2n Xnterlocut~ry 1njuncti .o~ brought by the 

:Plaintiff agai;.i..is t the: D e f  cudant. 

'The Yls-ir,eidf by Msir dated 5th June 1990 seeks 2x1 Ilrpjunctfon, 

!specific ~e r fcm3ic . c  ar~d d ~ u 2 ~ k ~  in respect uJC twc atreements In writin6 

dnted 18th Peb.runry 1985 ~ i ~ d  13th June 1989, f o r  the sale by thf; defexkdant 

It is cc,mc.n ,;rcjunl thnr: th:.. f i r s t  szle wnr kc:t ccxuplcted L T A ~  tk:& 

C the par t ies  entered iriti,~ t h ~  oeccnd agreaffii~~t which en@( mpassell i i  much treetex 

:ncrroge a;uC fadc.ud inclur?cd :hi: land thc subj~ct:  TI^ ; i t ter of tile f i r s t  ag;reeIzlent, 

I h d  that the defendcur, asserting ,char the aLrcexiient w a s  tertuirnted rctc.ok 

pos~essir:n i:f the 1~ in .d~  in questicira rjn t h  18th c'.ti.y c~f Pay 1990, that SUL== 

sequently ~ h c  defendiiltt: delivered u~ ycsseesi+cu t c  thc p l ~ i x i ~ i f f  as n r e su l t  

r i f  an order c!d 'fii:rrisr.m J., tha-C: this c!rd~.r has rincc betxi sct zs ide  by the . . -  

(:~art ef Lipyezl :in,: t ha t  the pla in t i f f  is nc;)w Tin P C , S ~ Q S ~ ~ L ~ ~ .  

'I"& chequ~s tendered by the; pla in t i f f  in papen t  of the depr;sit were 
/- 
L ' 1:eturnod by the bzdc but chi2 p l c h t i f f  eventually paid the depcsit, 

3 3 % ~  acfii;c ht~s :;risen bt:cause tlic Cefexidaut seeks t c  t r e a t  the 

r:pcement as  et ELI endy wherircs the pba<ntiff catends that i t  is not, a d  

r;tatc.;s tha t  it is ready and zrblc t c  compiete thc: trzini;ractic?n. 



Dr.  ld~ndersc-n-=Jc~~~:s f c r  t h e  Y1r.iintf.f f ari-yc:d th::r then is a ser ious  

issue t o  be t r i e d  arid yzc;dnt:ed, i n t e r  zlia t c . :  thc  fc;Ilr;wCr~g; ;oraas nf conf l ic t  

which the Ccurt wr,luld be requirdiC ts rcst;lve zt the  tria:L: 

(13 FJhrtIier thc  uct iec  naki'cLff time rf the  essence is invalid.  

(2) Whetli~s it wzs w x i v t d  by the c:c.rr~npzmdence between thi;: par t ies .  

t i : ;  ijr<.>vXdt? a t rue  tiad i:;cc~lr:~:IC~ :;tntea6?nt c!f account, i~nd il 

( : i f  thci p l i ~ i x t i f  f as; yt~rchaser anad c ~ n  be waived by theu. 

( 5 )  Whether thc secc:ztrl. a~recment: was. r:s @r Barnctt c~ritcnds, a 

u~vr.itlc:n r:f %he f i r s t  c;:;rucmenr or  whether I,i;th ;lgrsamentn 

ex i s t  as .e~..;sertc:d by che ;:lninCif f irk the Stn.t&ment r : ) f  C l a h .  

(7) l%e C l e h  fr;r trc;:s~~ass to f a d . >  i.;oods and fish. 

(8) Whether pym~nt :  h t ~ r e s r  entPtPcc tho plckfitiff t t o  

p ~ s ~ ~ ~ i ~ ~  ua&ax ;1 g,,.ecsl~l[iec ler:ce as stir:\al;itetl jln the first 

aE.rec?n$in.t. r!r whether i>aymcsit: r ~ f  h t e r t s t  Is m~~.r s : l y  the natura l  

+ ~ S U ~ C  of b g l h v ;  2; :;br;~t2rrsSc:;n with u~tst~rlrdizt& ~>zPES&C~.  

s+ i: ;B . meet ar&uad t 'hc ;~  the pl;;fnt=f f nc: +C& prebpects cf 

success, L~U< contended : 

(11 That tha plaintiff w a s  nct & t i t l e d  t o  pr;ssascion r . 2 ~  them is n ~ ~ t  

:in existence airi erifr:rce.cble ccntrnct which takes ;may the defendant/awnergs 

:rights . 
(23 That there wzs a ncvation cf the  f i r s t  ccntracr as its 22 acres  

were iucluded i n  the 51 acres of the second contrtict. 

(3) Conti~~ucd occu;i.ri.f.kon under the f i r s t  cuntr<=ct end& (:xi its discharge 

i ' i ~ i ~ l  the  o c c t  e f t ~ r  its cl-1schuri;e was a mere l i c e ~ c e  grai ted by the 

t i .  The drmc?x.icI for intcrcut ;irises f rcm the p l a i n t i f f s  continued use 



of the lanrc1 an,d not, drtm the peqxtuati.cn of n discharge2 contract .  

(4) Mhettler sp6:cinl con.diticn 3 wzis t reated as a c o r i d l t i ~ n  p r ~ c c d c u t  

izr na a c~ndktior: subsequent: thc! agrcemi?Ia w a s  properly Berrriirmtez by the  

defermdnnta r!hcy yere t?,rirritlcd tc poasesoicn of the 13n<ls. 

(5) mn~. 2l.lc: m&:+c: @via& of &ditic;~l;,f. timr:! fe;r c ~ ~ l e t i ~ n  2s P P ( I ~  wciver 

( : s f  tho ~Phtr p;lrtyss nl;lf&ztir.n t G  ~;-r~~li:,li:.tfi Ly thc! ~ ~ t b s i 3 . 1 k G  th~; OT 9f f c i ~ t  

th t  t h e  of Ehu assencc; of the r;;rcewmt.. 

( 6 )  As regi;src:r the &acunicrit which the ~1aixhntif f rif fered as FA u.adcrtc91tin$; 

i t  was a t  mcst 2x1 c;;ni3iti:;nl nne, ~xid therefore hadequ:~ke. 

L accept the t a s t  czauncf~ita:ii by Lawtcr  L.J. in T e t r e ~ y l  -. 5 t l  vs 

Silver  Paint nrrd Lccsqueur - Cc. Ltd r c ~ c r t c d  zt N.L,J. Aukust 28 1580s 

C P9 L szribua q u e s t i ~ n  . . . e.z,n cri2y :;rise i f  there is ..;t~ruc, ev ide r t i a l  

Sacking, f c r  it" Lut I ~119~ q:ree t h ~ t  n t  t h f a  stage it is nc, p a r t  c)f the  Court's 

:furnctic;n t o  reac:lvs ccnflictr ;  of e v i r '  ,iu:mce -. ou the  affidavPts. 

I;rir,ln)-; c:ut c,f my recent t r 5 ~  E I ~  Eonlrn d cbtc?-i.ucrl scme actes from 

?the Yhct  Street Xcl~r~rtu,  which I f k d  t i ~ k f ~ . : . .  

(2 p n c s b ~  i:ff .acti;:n) S i r  ktl;'i>crts NC~;>KV V-c s25ii: 

'Pmc prc<q:,rets (:.f th.i: 2l:~intif f ' s  aucccas 
ari; tr, be ~~~~~g-~;.?,t-~ ec; ,n l i d t e d  =tent ,  
Eut they zre  nnd:':t ti.: be weQ:h~c? ai;:lfnst h i s  
prGsi.:ectn L.$ failur;;. 611 thz t  h ~ ? s  CC:. he 
se~:xi is ,GLlc?ther the ~ 1 ~ 1 i n t i f  f hce yri-jspects 

of success wtliclA, ir.; su!,stsncc i:nd r ~ e l i r t y  
exist;. Gi"r3n ay;t:ix~st success nc longer Z e f  c:lt 
the plzrii i t if  2 unic:ss they 2.r~ ac. luufi; t h z t  
the ~ I i ~ i n t i E f  cnn have nc:. expectctfou cf 

success but i>x;ly .?. hq:c. If h i s  pr<:~pectS 
~f success arc sm113. that they lzck substnuce 
ilrkc; realf.ty, t k ~ i  the plziutff f fails, fc;r be. 
can peint- t r :  questlcs: t o  he t r i e d  which 
can be caPlec1 ' cariouss , and nc: prc.:spect c:f 
success w h f  ch ' cnri be cr:lleSi ' realm ." 

"It is irreleva~~.t w k i a t b ~ r  the cc:urt th i& 
t'i1c.a eht. plaint: iffY ,.; ch;inccs of success i x t  

estz:?,lishir,~ li:~t~bil.t-y :x(L-. 90 per cent or 
20 per cent .'@ 



I f ind  t ha t  there is a serious i ssue to Er, t r i ed ,  and f'~i keeping 

with the  approach uf. 1.cril DGdlock in Cy,zncadd X toc w i l l  express no o p i n i ~ n  

ou the proscpicts of success of e i thor  pzrty, at! have refrained frcim ~ e a l i n g  

with the a f f idav i t s  i n  detail and i.:ivint; reasoned nssessments as tc the  relative: 

strengths cf each pe r tyPs  case. 

&e D:wj;cc zu i,&quate &..me&~2 -.- . - 
In Evans Harshzll & Co, L t d  -ve Ircrtol:: SA. [I9731 l A l l  992 Scchs 

L.J. said: at 1005 l i u c  

s t  Tiit? ne,i~~d.sri'; queati.cn I t 1  selnti.un t u  
f:,,+:iil~lt G£ :?I\ injuuc.Cii:r~~ ' FLPC; dmlr.-~ :.> 

nn adequate rcm~dy? d z h t  I,!..:~~P:~I;E , in 
the l i p h t  cf:' t h e  z~uChorftie~ of rt-:cent 
yczrr, be rewritten,: is it just i n  a l l  
the c ' i r cuas t~mc~;~ ,  .thnt r ~:lrirr . tf  f f 
shoulc? bc coriflrme~. Ctc: hbs remetiy in 
ZmfiCES?'' 

1[9:iviq; +ei;i.ir(! t c  the subject niztter uf this s u i t  anC the  nature and 

$scale c!f thc: ~: , la intf f fs  c;per;ltic-ilc; <?rid ths ~ssuc r i  rniced 3: think that e3iana&es 

F W U ~ C !  noa: Er, c?a :ir'iuqu?te remedy. 

The Balance cf Ccuvenicxice --- 
Lord Jus t ice  Eny echoing thc view exp-essed by Sir Robert lufejpirry V-C 

t i t  f i r s t  instznce, decParc.6 in Cayfie VB G I s t a l  Natural l?sources pLc I19841 

1; d h l  E r ,  225 at 237 8: that 

"The 'bzlp-nce r.'f the r i s k  cjf k i n g  
An iujuetii.ce' Z;c:tter c!esc:ril>eo the 
prGc,,ss i*volvc." .4 . 

H~wevkr VLW mzy &scribe thf  s + q u f  r e w n t  WZICII LM. c ~ n s i d e r s  the  

rmturc: of. tht: & l z i u t ~ f f ' s  use the  lorn1 atid the apecicl  E x l :  cf the adxdssicn 

e!y the  defeni:ans; the,( it ill-equippel tc; take ccre af the fish, a196 dl otb.ar 

fac tors  taken; together, I '(it-L c lear ly  ::f the cptnir:.n that the  balcmce of ccuvenienci: 

1 . i ~  i n  the ji,l::i~.mtiff ' o  favi;.us mtl that it is the defendant whc can best be 

cowemnted by an ;:w:lrc? c.f il-.t;es. I hcf (1 thcref <,re t h ~ t  the- plztinjrif f ' s 
,.- " 

; pos~i;~s~ion c;f thfs 1znclu :,ught t c  be ~reaewed u n t i l  thc. t r3c. l  c ~ f  the action. 
L. ' 

Plazntif f ' s UnflereELkini; as CT-:;?,~? -- 
D r  ba-~ctt p e i n t d  t o  portions cf evidence which he scid suggested that  

the p1::intif f ' s u&ht k.2 havfnt; f I fu~cnc i~ l  CSf f i c u l t i e s  c ~ d  :~K~;uGC t h a t  i f  the  

plairt t iff  @ f i s ~ , - : m i , ~ l  pcjsitiun war. f,nsc?curc. any unc!a+tzkinc, given m y  be i l l u sc ry -  



1. .Zwr mini! 5htl.l: Ly requirinc, am undertaici~i.t: thc  court seeks t e ,  

ensure that the i.rc:cr f c r  cn injunctlcm is ou fraud t3at  neither party wkl 

will ke 2sl;rived of the ' D L . . - w f i t  t c ;  which hc is ent i t led ,  i f  a t  n In t e r  s tage 

the irrjuncticim i s  discharh;ed. 

In En~lanC, cL:plytn;: f cr an interlocutcry injunction, it is 

usuzlly incumken$: .on the. pl;rin:iff tc.; tender. l l r k  evidence pzr t icu lcrs  of hfa 

In - E*,ic;'; Foley Ltd vs E l l l c ; t  E1982l P9C. 433 S i r  ii2ccbert Me;;nrry ''4 --- 
said at paye 435 -4 

" I  8h1:!~ld  hi:^^ 'bg?~). r ~ l u ~ t h r v t  t~ d i s m l ~ s  
the metion simply cn; the k;rcuncl,s r::f 3 

fz..&lure tc, -,luC in evi&.ence th& balance 
sheet; bur f W~UTC omphnaize tha t  in 
appilcoticnr; for injunctions, e q ~ e c i c l l y  
same Cyq'l,nI~&r?, GI;(? ~f the k k ~ ~ r t ; m t  - - 
matters always t c ,  be a'iec.lt with is the  
rlbility. of c 6.lainEiff t r :  meet .?Xi under-. 
t ~ k i n p ,  i r r i  dau2~es" 

Ht~vert'hc3~-vn the ;:uthcritics ou+g;et;t that  is1 i:enercls the criurt dl1 

not deny a :p l a in t l f f  aas. interlocutory injuucticjn t o  which he wcluld otherwise 

be en t i t l ed ,  sh1 : ly  L~cauac: tiis 11nJc.rrakLn~- as t o  darua:cs wc~uld be of l imited 

value. 

I: firad the  CESC of ----- Al1~n v J~imb0 t"rjldS.~t;~ 119801 1 h i .  1252 belpfuf. 

This w a s  n case of ::a zp2)lication fcjr a Wrcvr':. 1n.jweticm; The Ew,lish Court 

of Appezil hkBd t ha t  an undcrt;:king as crj da~iaf{es could properly be taken fro= 

the ~:lrtintil'% even f l i~uhh ha w a s  legally aided. Ttic Court a t t r ibu ted  t k f s  

decisfdn ZL Chc prc.r)noiticJxr t h a t  t he  questica cf fkmlncicl c b i l i t y  c.ub,ht nc:t 

t o  a f f ec t  t h e  pcei t icn in x e ~ o r d  tc what is the essential j u s t i ce  of .the ccsk;. 

(But s t r i c t e r  c~ fec r - i ;~  apply t; Anton PPllcr crdrrr;) 

Acc:lrdfngly, i r r  t h i s  c;~s( ;  I williq; tc accept the  p l a in t i f f  ' s 

I ;m aw..:re rhnc fu .; pmp:::r case n p la in t i f f  azy Cc: ordered tc fclrt ify 

h i s  u ~ ~ ~ c r t ; l ~ x ~ ~  e.g,. f;y ~ a y i n i j  a sum fntc; the  jr~ iaa l :  r l r ~ ~ e s  i d  the Attc;rneys f ir  

each pzrty ( o ~ i :  -. h a t a r  v. Clayten -" :I9523 W.W. 376 rind Scck .--- kjden BcLdings v--, 

Ncigril l+e,-.^ch SuZt C.E. 187 cf 1987 n cl~ciaii:rr. of &lrdcn J. 

this as n pruper crse  fsi which t o  ask the p ln iu t f f f  tc f o r t i f y  



h i s  under~aklzi;;. 3 thenref crc? order t1ir:d: hu pey intc Court thiG r;ua cf $320,008 -- 
on cr befurs 29th i;ui:ust 1990. 

- Lawrence f i l e d  on bd2hdf cf thi; Cefcndonfr;. A hcilc'c thnt cn pnec 55 pcmp,rz?h 2.2 

the fcll~win~; wursrdc shz-ulr! be ~tr2s.k as bprr:pcr h<:or~iy 1x1 that the SCiUKCeO 

of the nllet-zricns zrk nc;t disclosed: 

"If failed tc mike papenes tc its sup,,liers 
c . . f  f iah f tea whc. visitecl the site vn st?vertnl. 
sccasicns S ~ B ~ ~ F Y I ;  ax Hri~eurePP. Tht.: 3:mica 
Public Service ins tnrezeened tc Ciscamect 
the electricity t c : ,  the site because its 3i2.l 
in  excess of $24,000.06 has Becu ~utntanding 
f E X  se.veral months . 

"nnPso struck 4 ut t h ~  ff:ll~wiug, se.citences frtm the further affidavit 

cf Samuel S,iivreuce dcted 30th July 1990, at 172 yarzgrznph 5, lije&irmniq2 at 

91 
. O O  I a l n c  refer tt para~rzph 22 which 

deals wictr tRi:: f niluxc;: c f  thnt cmpnr.y tc.: 
pa9 its suytpliers r:P: fich f zed and et: 3ay 
rhc J~n.:.ice! iLb1Bc Serufcc Corn~:my . :En 
n d d 4 t f . c ~  the conpi~ny which rents n :?. way 
rad i i .  systam tr:. Suaf i sh  E::tchcries E M t e c i  
has t:olcl Hie that tlhil. czmpauy ewes it znc.:neyeW 

P did sc beczuce t'fic acurct? cf thc cllegnticin is a l l - 1 ~  stated w i t h  

sufficient particulzrity, 

me t,rdcr of the Ccurt is 2:s Ecl l cws:  

Ixtj=ctic,n grzuted in tern of y:;ra&repb 1 of srmnn~ins dated 5th June 1996, 

kttc.rrpeyu fcr Lc th partics the sun? r - f  $32tl0000.01;5 cn or hefcre 29th kuk,uub: 1990, 

failing which lnjuucticn; shall ce;.ist, 


