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IN THE SUFREFME COURT OF JUDICATURE OF JAMAICA

IN COMMON L&W

SUIT NO. C.%L. § - 125 OF 1990 ; ‘/
BETWESEN SUN FISH HATCHERIES JAMAICA LIMITED PLLINTIFF
LND PARDISE PLUM LIMITED DEFENDANT

Dr. B, Manderson—Jones for the Pleintiff

Dr. Lloyd Barnett and Yrs E. Wright-Goffe for the Defendant
Heard in Chambers lst, 2nd; 3:d and 8th August 1290

Coxams Couxtenay Urr J.

This is a Summons for zn Interlocutory Injunction brought by the
Flaintiff agaiust the Defendent.

The Ploinviff by Writ duted 5th June 1990 secks «n injunctiou,
specific performance and damages in vespect of two agreeménts in writing
dated 18th ¥February 1985 and 13th June 1989, for the sale by the defendant
to the Plaintiff of a total of some 31 zcyes of land.

It is comancn pround that the first sale was not completed ond that
the parties entered intou the second agreement which encompassed a much greater
acreage and indeed included the loand the subject m atter of the first agrecment.
Lnd that the defendont,; asserting thet the agreement was terminated retuok
pussessicn of the leands in gquestion or the 18th day of ¥May 199G, that sub-
sequenitly the defendant delivered up pessessicn to the plointiff as o zresult
of an order of Herrisom J.; that this order has since beem set zside by the
Court <f fppeal syl that the plaintiff is now in pussession.

The cheques tendered by the pladntiff in payment of the deposit were
returned by the bark but the plaintiff eventuzlly paid the depcsit.

This acticn has arisen because the Jdefendont seeks to treat the
zgreement as at 2n end, whereas the plaintiff contends that it is not, 2nd

states that it is ready and zble to complete the transaction.



.
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Dr. Manderscn-Jones for the Plaintiff arpued thot rhers is @ serious
issue to be tried amd pointed, inter glia to the following areas of conflict

which the Court would be required to resclve ot the trial:

(1) Whether the motice making: time <f the essence is invalid.
(2) Whether it was waived by the correspondence between the parties.
(3) Whether any a2licpod delay in completion cr failure to comply

with the wotice (Af valid) was duc to the cefendant’s faiiure
to provide o true ond sceurate statement of acccunt, and o
conflict im the cmeunt stated os cwinge

(4) Whethier special conditicn 3 of the opreement dsted 13th June
1965 wmaking the sgreement subject Lo mortgose was o condition
precedent or ecnditicn subzequent,

(5) Whether 1t was @ term which erxisted solely for the tenefit
cf the plaintiff as purchzser and cen be waived by them.

(€) Whether the second agreement was; o Ur Barnett contonds, a

wvation of the first cpreement or whether Loth agrecments

(7) The Cleaim for tresposs to land, jeods and fish.
(8) Whether payment of interest entitles the plaintiff to

4

pussesslicon under o preswmsed lesse as stipulsted in the first
apreement or whether payment of ianterest is merely the natural

result of belny inm pogsession with oo outstanding balonce.

Yr Barnett argued thot the plaintiff bked ne real prospects of
BUCCESS, and contended o
(1) That the plaintiff was not entitled to possession 2 there is not
in existence an enforcesble contract which takes away the defendant/owner's
rights.
(2) That there was 2 novation of the first comtract as its 22 acres
were included in the 51 acres of the second contract.
3 Continued occupation under the first contract ended cn its discharge
and the vceupsticn aftexr its discharpe was a mere licence granted by the

defendant. The demend for interest arises from the plaintiffs continued use
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cf the land and not from the perpetuaticn of & discharged contract.

(4) Whether special comdition 3 was treated as a condition precedent

or as & concition subsequent the apgreement was properly terminated by the
defendants and they were entitled to possessicn of the lands.

(5) That the mere piving of additicnnl time for completion is mot waiver
cf the other party's cbligpation to complete Ly the extonded time or of fact
thot time is of the essence of the aprecment.

{6) Ag repards the document which tﬁe pladntitf cffered as & uadertaking

it was at most an conditiconal one, 2uvd therefore inadequate.

1s There o Sericus Issuce To be Triod ¢

’

I accept the test conuncilated Dy Lawten L.J. in Tetrocpyl Ltd vs

Silver Paint and Lecqueur Co. Lté reported at KN.iL.J. August 28 1580,

"4 soricus qQuestion ... cave only orise if there is some evidential
backing for it" but I alsc agree that at this stage it is no part of the Court's
Functicn to resclve conflicts of evidence on the affidavits.

bArisiag cut of my recent trip to Londen I cbtained some notes from
the Fleet Street Repurts, which I find uscful.

In Hothercere Ltd vs Kobsim Brocks Ltd. {19791 P.S.K. 466 =t p. 476

{2 passing «ff acticn) Sir Roberts Mogorry Ve-c saids

“The pruspects of the plaintiff’s success
are to be dovestipated to o limited extent,
but they cre nct tu be weighed against his
prosypects of failure, 411 that hag to he
seen is whether the plaintiff hes prospects
of success whicli, in substance and reelity
exist, Odds spainst svecess ne longer defen
the plaigtiff; uniess they ore sc long tha
the plaintiff can have no expectation cf
suecess but only 2 hope. If his prospects
of success are so small that they lack substaopce
and reality,; theu the pleintiff fails, for he
can point to no questicn to be tried which
can be called Yscericus®; and ne prospect of
success which ‘can be called ‘real®."™

Apein in Alfred Dunhill Ltd vs Suncptics SA. [1979] F.S.K. 337 at

g. 373 Megow L.J. said:

"It is irrelevact whether the court thinks
that the plaintiff's chances of success in
establishing lizbility are 96 per cent or
20 per cent.®



wlymr
I find that there is a serious issue to be tried, and in keeping
with the approach of Lord Diplock in Cyanamid I toc will express no opinica
ou the proscpets of success of either party, ond have refrained from dealing
with the atfidavits in detail and giving reasoned assegsments as toe the relative

strengths of each party's case.

Are Damagec on bdoequate Remedy?

in Evans Marshall & Co. Ltd vs bertola S4. {1973] 1Al1l Ek 992 Sachs

L.J. said: at 1005 line 'a‘.

"The stondard questiom in relation to
grant of an injuncticn, "are damages

o adequate remedy?® wight puerhepe, din
the 1ight of the authorities of recent
years, be rewritten;: is 1t just in 21l
the circumstances, that o plaintiff
should be confined t¢ his remedy in
domages?”

Bawing regard to the subject matter of this suit and the nature and
scale of the plaintiffs cperaticas and the issues raised I think that damages

would not be an adequate remedy.

The Balance ¢f Comveniemce

L.ord Justice Moy echoing the view expressed by Sir Kebert Megarry V-C
at first imstunce, declared in Cayne vs Global Hatural Resources ple [1984]
L All Er, Zz5 at 237 H: that

- “The ‘balonce f the risk of doing

An injustice® Letter deseribes the

proecss involved.™

However one may Cescribe this requirement, when cno counsiders the
nature of the plointiffis use of the iend and the speciel fzet of the admissicn
by the defencant that it is ill-equipped te toke care of the fish, and «11 other
facturs taken together, I am clearly -f the opinicnm that the balance of ccnvenience
lics in the plaintiff’s favour and that it is the defendant whe can best be
compensated by an award of Jamages. 1 held therefore that the pleintifffs
possession of the lands cught te be preserved unptil the tricl of the action.

Plaintiff's Undertsking as to Damages

Dr bornett peinted to portioms cf evidence which he said supgested that
the plointiff’s mipht bte having financizl difficulties, and arpued that if the

plaintiff's finonelal position was insecure any undertaking given may be illuscry.
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I bear in mind thot Ly requiring oo undertaking the court secks to
eusure that the crder for an injunction is so framed that peither party wel
will be deprived of the bewefit to which he is entitled, if at a later stage
the injuncticn is discharged.

In Englapd, when applying for an interlocutory injunction, it is
usuzlly incumbent on the plointiff to tender in ovidence particulers of his
financisl posdtion.

In Erdiyic Foley Ltd vs Ellict {1982] RPC. 433 Sir kcbert Megarry '-C

{‘:\t.}

said at page 435 -6

%1 should have bheen reluctant toc dismiss
the woticn simply on the grcunds of a
friluere to pet ip evidence that balance
sheet; but I would cmphasize that in
applicaticns for injunctioms, especiolly
since Cyanawid, cue of the important
matters always to be denlt with is the
ability of 2 plaintiff to meet an under-
toking in dzmages”

(emphusis wine)

Bevertheloss the suthorities suggest that in gemeral, the conurt will
not deny a‘'plaimtiff an interlccutory injunction tc which he would otherwise
be entitled,; sinmply because his undertaking as to damages would De of limited
value.

1 find the case of Allen v Jambo Boldings {1980] 1 WLK. 1252 helpful.

This was o case of 2n application for a Mareva Injuncticm; The English Court
of Appesl held that an uadertzking as to domages could properly be taken from
the plaintiif even thouph he was legally 2ided. The Court atiributed this
decision to the proposition that the questicn of fipancizl esbility cupht not
toe affect the pesiticn in regard to what is the essential justice of the coasc.
(But stricter criteria apply to Anton Piller crders)

Accordingly, in this case I ~m williog to accept the plaintiff's
undertaking 2s to domages.

I om awsre thot in 2 proper case o plointiff may be ordered te fortiiy
bis undertsking w.o. by paying @ sum into the jodnt nomes of the Attorneys for

each party (see Baxter v. Cloytom {19523 W.W. 376 and Scch Roden licidings v

Kepril Beach Suit C.L. 187 of 1687 a decisicm of Gordenm J.

I repard this as a proper cese in which to ask the plaintiff to fortify
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his underiaking. I therefore order that he pay intce Court the sunm cf $320,000 -

on or before 29th dupust 19%0.

Hearsey in Affidavits

ur Manderson—jones cbjects to certzin sectioms of Affidavits of Sammel
Lawrence filed oo behali of thoe Lefondonts. 1 held that on page 55 pearagraph 27
the fcllowing words should be strick «ut as improper hearsay in that the sources
of the allegztions zre mot disclosed:
¥1f fziled tc make payments o its suppliers
«f fish fred whe vigited the site om several
occasicns sceking My Monturell. The Jamaica
Public Service has tarectened tu discounect
the electricity to the site bLecause its Lill
in excess of $24,000.00 has becn cutstanding
for several months.”
i »21sc struck out the fcllowing sentences from the further affidavit
cof Samuel Lawrence dzted 30th July 199G, at page 172 parzgraph 5, begimming at
line 7.

T e I aloc refer to paragraph 22 which

deals with the failure of that company to
pay its suppliers of fich feed and to pay
the Jameica Public Service Company - In
additicn the compzny which remts a 2 way
radic gystemr to Sunfish #atcheries Limited
has told me that the company cwes it wmcney.™
I @did so because the scurce of the sllepation is not stated with
sufficient particularity.
I have airendy indicated that I would grant the ipjuncticn.
The crdexr of the Court is as fclicws:
Injuncticn grauted in terms of paragreph 1 of summons dated 5th June 15850,
as amended.
Fleinviff gives uwoual underteking as to damsges.
Plaintiff ordered t¢ pay into an account in the joint newes of the
Attcrnmeys for Both parties the sum of $320,000.00 on cor befere 29th Auwgmust 1996
failing which injuncticn shnall cense.

Costs be costs in the .cause.

Liberty to apply.



