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HEARD: JANUARY 16, 17, 18, 1989,

REASONS FOR JUDGMERT

CORAM: WOLFE J.

On January 18; 1989 Judgment was entered in all the suits for the
Defendants. I promised to put my reasons in writing. That promise is now being
fulfilled.

These claims,which have been consolidated by an Order of Walker J.
made on the 7th day of March 1983,arose out of an accident which occurred on the
2nd day of May, 1981 at Alderton in the parish of Saint Ann.

Mervin Hall, the holder of Genmeral P.P.V. driver's licence and a
driver of eighteen (18) years experience up to the time of the accident, was
employed to Sunbeam Transport Service Limited as a bus driver. On the ill fated
day Mr. Hall was driving the company's bus licensed ND1333 from Kingston to
Gibralta in St. Ann. When the bus arrived at Alderton in St. Ann Mr. Hall
stopped the bus to allow a passenger to alight therefrom. The passenger having

left the bus the driver continued on his journey. At this stage, the driver



L)

Lo

testifi;d-; th; bus %as travelllng up1a verf.éteep hill at approx1mately
elght (8) mlles per hour. The roadway at this point, it is agrsed by all
parties, is narrow and there is a high bank on the right and a low bank en
the Teft. Two large vehicles arﬂrﬁnabie to pass each otﬁer aloﬁg the roadway.
As the drlver proceeded along he obsprved the 1lgnt of an uncoming veh1c1e~
Becaiise of the nature of the road he pulled over and séoppﬂd The uncomlng
vehicle, a motor .;ar, passed whereupon the drivar of Lhe.bus engaged the
gear intending tolproceed on his journey. Inatead of mov1ng forward the
vehicle plunged sideways inte the nearby gully. The plungb *oved fatal for
maﬁy of_taé passeﬁgers. The Plaintiffs in suits 211/82, 210/82 470/82 were
among fhe very fortunate who survived this unfortunate tragedy. -
Technical evidence was adduced in zn attampt fo pr&ffer
some explanation as to what causcd the accident but in my view the nature‘
of the evidence, with all deférence to the experts, was no more than
‘‘‘‘‘‘‘ speculgﬁive° Counsel for the Attorney Genmeral in eross ekamining-the‘éfiéer
suggested to him that he stopped the bus with its wheels reéting on the dry
pack wall arnd that the Weighf of the vehicle caused the Wali to collapse
resulting in the break away of the road. This suggestion was stoutly denied“
and no evidence was adduced to suppdrt that theory.
Let me dispose oflfhe claims.in respect of suits No. C.L.210/82,
211/82, 270/82. All these claims were founded in negligence. The clear
implication of having founded thei£ claims in negligence is that the plaintiffs
were cach contending that the D Lefr nt was in breach of the duty of care which
it owed to them individually° The evidence which was adduced by the Plaintiffs
failad in m& vieﬁ-to establish any negligence in the Defendant. On the
contrary the eviaence supported the Defendant's version as to how the accident
occurred and that version does not point to any act dome or any omission by
the Piaiﬁtiff which could even remotely support 2 finding of negligence in the
Defendant.
Does Lhe doctrlqe of Res Ipsa Loguitur aSSlSt the Plaint1ffs9
Before the doctr*né of Res Ipsa Loquitur can come to the aidrof a2 party two
conditions muét be éatisfiad viz.. |
1. The thing which caused the accident must be shéwn to be

under the maragement of the Defendant or his servant or agent,
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3.

The accident must be such as in the ordinary course of things

does not happen if those who have the management9 exercise proper

care. In the instagt case it is not the cperation of the

vehicle, which undoubtedly is under the management of the
defenéant‘s servant, that cezused the accident but the unexplained
collapse oflthe roédwgy. Hence the first condition necessary for ,
tha application cf ?hé doctrime has not been estabiished.

See Scott v London and St., Katherine Docks Co. (1865) 3 H and C

59¢.

I turn now to deal with the claim brought by the owner of the ill-

fated bus against the Attorney General, under the Crown Proceedings Act and the

St. Ann Parish Council. The suit against the S$t. Ann Parish Council was

discontinued with costs to be taxed if not agreed. Merely by way of informatiom,

this course was adopted because the St. Amn Parish Council is not the body

entrusted with the responsibility to maintain the roadway which is the subject

matter of the suit, the road being a main road.

The Plaintiff grounded its claim in negligence and nuisance.

The particulars of negligence and nuisance alleged are set out below.

t.
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6.

Constructing the said roadway with a retaining wall which

was insufficient in height, inadequately designed and
improperly built.

Constructing the said wall with rubble stones packed in the

dry without cement, mortar or coucrete.

Placing the said roadway on a dry pack rubble wall with orfon
ingufficiently stable and/or on insecure foundaticmns or support.
Pailing to take any or any sufficient steps to prevent the said
roadway frow slipping or breaking away.

Failing to so imspect, or test the said roads so as to ascertain
that it was reasomnably safe for use by members of the public.
Inviting or permitting members of the public and in particular
motor vehiclas of all types to use the said roadway while it
was inadequztely or insecurely constructed or imsufficiently

pre-tested.

The Plaintifi will further rely on the fact of the break away

of the said rvadway as evidence of mnegligence and nuisance.
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Secticn 6 of The.Main Roads Act states:

"Subject to _the directions of the Minister,

the layipg out, making, repairing, widening,

alterirg, deviating, maintaining, superintend-

ing and managing of wain roads, and the eontrol _
of the expenditure:.cf all moneys alletied there- -
to shail be vested ir the DirecCtOT..eccosesssco’

This sectiqgﬂclaaxly‘yésté‘in the Direecter of Public Works Department, now the
Ministry qﬁ ansgrﬁctien, £he ﬁanagement of main roads and thérﬁunds-allqcated.
for such:pu;poseﬂ:
Section 21 states:

"That the Director or any person authorised by
him, may do any or all of the following things
in the executicn of the works,” and continues
by detailing the powsrs which may be exercised
by the Director dim giving effect to sectiom 6.
of the Main Roads Act. The section does not
impose a duty on the Director. This view was
expressed by Morgan J., as she then was, in
Suit No. C.L. 1974/W127 Herbert Walcott v The
Attorney Gemeral (Unreported) May 26, 1978."

In our Jurisdiction the liability of Highway Authority is govermed by
the Common Law. The Learned authcer of Salmomd on Torts, Twelfth Edition at page

238 states the law as follows:

"The law governing the liability of highway
authorites towards individual membérs of ths=

public exercising the common right of passage

over the highway has no similarity or even

analogy to the duties of oceupiers of property

to these permirted or invited to enter premises.

HNe action will be sgainst any authority entrusted
with the care of highways for damags suffered in .
consequence of the omission of che defondants to
perform their statutory duty of keeping the high-
way in repair. This exemption extends only to

cases of pure non—feasance and the public authority
is responsiblie in dameages for any active misfeasance
by which the highway is rendered dumgercus.”

It isjplain from the citaticn that 1lisbility arises only where an act iﬁi
of misfeééance is proved. In the instant case the evidence adduced failed to
establish any act of misfeasance.

ﬁr, Edﬁg;aéw;ff-the Plaintiff'cited and relief upon the decision.in

Mayor and Corporation of Shoreditch v Bull 1904 Vel, 90 L.T.R. 210.

i .

Let me say at-the‘eﬁtset that this ca$e is readily distinguishable from
the instant case. In the cited case "The appellants, who wére both the sanitary
and the highway suthoritv, dug a trench zlong a road under their comtrol for the
purpose of laying a sewer; When  the ?oik‘was completed they filled in the tremch

and opened the road for trafic. Abcut a week afterwards tbe'Respbndent was

driving along the rcad im a <ab at aight. The driveér found that the part of the



Sl

road where the trench had been opened was soft, and crossed on to the other

side; and ram into a heap of rubbish, with the result that the cab was over-

turned and the Respondent was injuréd; Tgé rubbisﬁ,had‘béen wrongfuily-
deposited in the road without the permission of the appeliénts but they

knew that it was there and had not lighted or fggced it. The jury found that
the part of the road where the trench had been opened had been properly filled
in but had been rendered soft by subsequent rain, and was dangerous to traffic
at the time of the accident. {Emphasis mine) The Lord Chancellor (Halsbury):_
delivering the judgment of the Court at page 2~lﬂ1_ said:

"It is enough for me to say that the persom

who interfered in the first instance with

the ordipary structure and normel condition

of the road and that was an act - not an
cmission tc d¢ am act but an act - and until
the road was vestored in its entirefy to the
proper and normal condition so. that it could
be properly and without undue-risk traverscd
by the public at large, it seems to me that

it would be idle to say that you could put
your finger upon any particular point of time
and say that the liability of the sewer
authority began trem and ended then, . ~ ..
and then it was handed over to an authority
which is mnot responsible for non~feasance,
and that if that authority did nothing nobody
is responsible at gll. That is a prccass of
reasoning €0 which I for one will not assent.
The moment rthe structure cof the road is '
interfered with, and it comes within the

ambit of the operation commenced by the
person whoe is entitled to interfer=z with

the structure cf the road, them, uatil that
road is restored into the condition inm which
it was before that alteration of its structure
began, it seems to me the persom who interfered
with it is responsible for a mis~feasance.”

It is patently clear from the extract cited that there was a finding that the
act of the authority amounted to a mis-feasance, In this case there is nc
evidence that the Highway authority did any act which amcunted to a mis-feasance
or at all.

In McCleiland v Manchester Corporation [1912] 1 K.B, 118

"A street within the district of the defendants
a2 municipal corperation, was dedicated to the
public by its owner., Across the end of the.
street was an unfenced ravime. 1In 1904 the
defendants took cver the street under the
provisions of a private Act of Parliament
similiar tc those contained in the Publiic
Health Act 1875, 2nd paved and made it up
and subsequently maintained it. They also
lighted it under their statutory pcwers,
which authorised them to do such acts as
they should think necessary for lighting
their district. Im 1910 a motor car
containing the plaintiff while being driven
along the street at might fell over the
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ravine in consequence, it was alleged, of
the ravine being unfenced znd the street
being insufficiently lighted. In an

action by the plaintiff to recover damages
for injuries sustained the jury found

that the street as made up and comstructed
was a danger to persons using it, that the
unfenced ravine was a hidden trap and that
the defendants had not taken proper care to
warn the public of the danger.

Held; the effect of the findings of the
jury was that the defendants in taking over
and mzking up the street and leaving it in
a dangerous condition had been guilty of
misfeasance, and alsoc that they had acted
negligently in the performance of their
statutory duties with regard to maintaining
apd lighting the street and that the plaintiff
was, therefore entitled to judgment.”

Again this case is distin guishable from the imstant case as there is no finding
by me of any act dome by the highway authority which could be classified as a
mis-feasance,
Lush J. at page 127 said:

"If 2 highway authority, therefore lesves

a road alone and it gets out of repair,

there is, of course, no doubt that no

action can be brought, althcugh damage

ensues,”

Iz Robinscn v The Director of Publie Works - Adrian Clark Repcrts 1917 - 1932

P-276 at p.280 Adrian Clark J. szid:

“Whether any act or omiession comstitutes = mis—

feasance, is a question of fact. Each case,

in that respect, must be decided on its own

particular set of facts.”
On the evidence before me I find as a fact rhat the highway authority did cause
the road to be inspected at regular intervals and that the inspections did nor
reveal any damzge to the road which would require the Defendant to effect repairs.
Further I am of the view that the Plaintiff has failed tc adduce any evidence
which is capable in law of establishing nuisance. By that I mean the Plaintiff
failed to establishing any obstruction deme by the Defendant or any act which

rendered the use of the highway dangerous tu the public,

it is on the basis of the aforesaid reasons that Judgment was

accordingly entered for the Defendants in all the suits herein,
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