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THE SUPAEME CCURT OF JUDICATUEE GF JAMAICA

iN COMMON LAW

SUIT NO. C.L, S 209 OF 1939

Deiseny Arve o AF.10. 89

BETWEERN SUNDIVERS JAMAICA LIMITED : 15T. PLAINTIFF
AND CRALIG LARSEN | ZHD PLAINTIFF - e
AND RICHARD SALM ; {1ST DEFENDANT
AND CLUS CARIBBEAN LIMITED ZND DEFENDANT

tir. Dernis Goffe instructed Myers Fletcher~Gordon, Manton & Hart for Plaintiffs.

Hr., Lloyd Bernett instructed by Dun Cox and Orret: for Defeudants.

The Plaintiffs Suudivers Jamaica Limited operated a Water-sports concessioanaire
Limited

for the Defendant Club Caribbean Eotelfat Runaway Bay, St. Ann since 1981. Pursuant
to an agreement amoungst other things the second Defendant provided on their prewises
at Runaway Bay a building from which the Plaintiffs cperated. In June, 198&, the
first Defendant adviscd the Plaintiffs by letter that they were employing Horizaute
A.G. Switzerland to take over the running of the hotel and it was therefore terminating
the agreement with them effective November 30, 1988. In November the first
named Defendant Craig Larsen met with the first damed Plaintiffs Richard S$zlm in
Toronto and had discussions regarding new proposals for the continuation of concession-
aire. The negotiation resulted in an agreement that Mr. Salm would purchase 50Z of
the shares in Sundivers Jamaica Limited for U.S. $100,000 from Craig Larsen and that
Sundivers Jamaicz LImited would continue to cperate the Weter-sports concession at
Cliub Caribbean Hotel.

Horizaute agreed to these proposals (The agreement was subsequently reduced zo
writing). In Harch, 1989, = further agreement vas arrived at for Mr. Salm to make a
down payment and subsequent monthly instalment of U.S. $1G,000 per month.

The document comntaining the agreement did uot find favour with the Plaintiffs as

been
they contended that an agreement had already/arrived at and that the terms set out in
the written document prepared oy the Defendant did rs»resent what was previously agreed
on. Mr. Shelton of MMyers Flei:her and Gordon, Manton and Hart Attorneys for the

Plaintiffs, on the 22nd May,1939% wrote the Defendant pointing this out.



By letter dated 31st May, 1989, the Defendant requested the Plaintiffs to cease

.operations and to remove thaeir assets and personnal frem their premises on or before

the 30th June, 1989. The FPlaintiffs responded by letter dated 7th June, 1989, advising

the Defendants of steps they would take if they tried to remove them from theirx
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present location at Club Caribbeau Hotel Limited.
By Letter dated the 5th June, 1989, the Defendant advising the Plaintiffs that
since negotiation had brokem off, they, the Defendant would be operacing their own

Water-sports business at the hotel and that the Pizintiffs should vacste the

Defendants' premises not later than the 25th Jume, 1989. This was followed up by a

letter from the Defendants dated 12th June, 1939, advigzing the Plainciffs that siace
they were no longer concessionaires at the hotel, their lease on the shop was also
being terminated - with a month notice effective 3lst. July, 1985.

In August, 1989, the Defendants formed a couwpany Jamaqua Limited to operate the
Water—sports at the hotel premises as of the lst Novewber, 1989. The Plaintiffs
contend that it breach of the agreement the Defendants have:~

(a) Removed their road :ingns and refused tou replace them.

(b) Disconnected their electrial supply.

(¢) Disconnected their water-sports activities,

(d) Threatened to block their entrances door and knocked down a wall adjoining
the building occupied by then.

{e) Harassing their staff.

That on the 24th August, 1989, the l'nfendant caused padlocks to be placed on the

entrance door to the part of the premises accupied by them as also posted refusal
of entry notice om the guard gzte by the enirance to the premises.

The Plalutirfs securad an injunciion against the D:fendant on the 19th’ September,

rr

1989, but complained that the Defendants on thd Zlst September, had breathied the order

by allowing Jamaqua Limited to be operating the concsssionsirs. Several other breaches

were complaided of to the exreutr that the Plaintiffs arce unéble to carry ou their
cperations on the premises. The Plaintiffs furtner complained that the Defendants have

displayed the logo Jamaqua ¢:. the prenises whilst removiog the Plointiffs equiptment
ot

tnerefrom. The claimed irrejrrable loss and darage woild be suffered by thewm if the

injunction is mot gramcad.
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1. The opportunity Zor joint prowotion with €lub Carribbean would be lost

forever.

2. Competitiors would caprure the merkor now heid by the Plaintiffs.

3. Plaintiffs would have to abandon altogether their operations as Water-sports
Coucessionail®’zs so painestakingly built we over the years znd would never
be able to re-establish themselves because adequate beach front facilities
nc longer exists on thae North Coast.

4, That they are in a unique position in tﬁat they occupy private proPefty on
Jemaica®s well-reknowned North Coast and to deprive them of this would do
them irreparable harm.

:On the other hand the Defendants assets that irrsparable harm would'be.suffered if
'tﬁé‘iﬁjunction ie granted in that:-

1. They would be struck with & water-sports operator in whom they ha& no
confidence.

2., That the hotel as a first class hotel in Jamsica and abroad would suffered
and Jamaqua is not likely to keep itself available to operate the concession ~
when the matter is eventually tried.

3. That Club Caribbesn Limited possesses substantial assets and is willing co
give and satisfy any undertaking as to damsges as may be orderad by the Court.

4. That they believed that demsges can adequataly compensated the Plaintiffs
for any loss znd that compensation of the loss would not be problamatic.

In considering the application first have to satisfy myself that the claiﬁzis not
frivolous or wvexatioms, that is, that there is z sericus question to be triedo. The Plaizntiffs
caused of aétion is founded in Contract. Is there a contract as the Plaintiffé elaimed and is
there a right to be protected? The Defendants® responses is no.

(2) That no valid and enforceable agreement has been alleged in that:-

(1) There is no commencement date or duration of the term.

The answer to this is to be found in the Certificate of Richard Salm
where he exhibits "Proposed coperate structurs of Sundivers'Companies -
"R83" (para 1.).

{2)  That the nature of the proposals in requiring the payment in ﬁ.s._currency
would breach the provisions of the Exchenge Control Act. Th;t the‘_
authorisation >f the Minister was requirad, |

(3) That no inter.;t zequired by non-resident in trausaction relating to shares

where a2t the mi:terial times he was now-resident,

(4) That the matur: of the right which the Plaintiffs seck to protect is lack-
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ing in claydity in particular its duratiom -~ see fx. "RS3Y,
5. That the agrzement is invalid, un~enforceable and void,

Mr. Goffe for the Plaintiffs contends that the Exchange Control Act provides ew-
egptions by the Minister. To;determine'questions'of law raised by the-Defence, the judge
would have to consider relevant'questions of the Act and decided cases which is not-
relevant~a£ this stage., That the Court ought not t¢ consider whether contract void or
§oidé§1§ —-fhat is a matter for consideration by the Trial Judge.

| It there a contract as the Plaintiff contends? The evidence reveals that the con-
stituent parts are present. There is the offer to purchase made by the Defendants.
There is the acceptance by the Plaintiffs and. then there is the considerationm of U.S.
3100,000 with a monthly instalment per annum - both parties on this. -

As to whether the contract is void, voidable or illegal are all questions which must

be solved at the trial. I am therefore satisfied that there is a serious question to be

tried .
- @

Lord Diplock at page 510 in Aumerican Cyaramed v. Ethicon observed:-
"It is uo part of the Courts functions at this stage
of the litigation to try to resolve conflicts of
evidence ou affidavit as to facts on waich the claims
of either party wmay ultimately depeand, nor to decide
different questions of law whichk call for detailed
arguwent and mature cougsiderations. These are matters
to be dealt with at the trial®.

Having found that there is a serious question to be tried, I now proceed to comsider
whether the balance of convenience lies in favour of granting or refusing the iaterlocutory
relief sought.

There is no doubt that the Plaintiffs occupied the premises uninterrupted since
1981. The evidence is that the Plaintiffs operated the concessionaire on a year to year
basis up to the time they were ygiven a written notice to give up the premises. I find
that the notice is invalid, such notice should be a reasonable one, perhaps a year - the
premises being used for commercial purposes.

- , e . . . . .. their
If the Plaintiffs were to suceed at the trial i establishing e right te & permanent
%
injunction, on the evidence before me. they would nct be adequately compensated by an
award of damages for the loss they would have suffered as a result of the Defendant
coutinuing to do what was sought to be enjoined between the time of the application and
the time of the trial.

Damages therefore would iot be an adequate remedy. If however, the Defendant should

succeed at the trial, they would be adequately compensuted under the Plaintiff's under—
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~taking as to dawages for the loss they wculd have sustained by being prevented from doing

.;aﬂbé;;een:thejtime“of the application and the time of the trial. Doeeil
fiénithﬁftQFality of .the evidence before me and having consider the arguments and. :.

reievant authorities cited, I will exercise =y descretion in favoﬁf ¢i the ?laintiffS'in

granting the injunction prayed for. The order is therefore made in terms of the amemded

summons dated 13th October, 158%.

Cost To be cost in the cause. Certificate for Coumsel.

“Leave to Appeal granted.
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