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ROWE P.: . :

David Logan and his wife ViviénnE; Trought an action
against the appellant alleging negligence and breach of concract
by virtue of which Jjewellery valued at $41£.0060.00 was stolen from
‘their home. In itcs defence, the appellant denied liability.

COn Hovemser 13, 1%%1. the jastev on hearing an ex parte

Surmons supported by an affidcavit of max ‘ringion Thomas, granted

leave o the appellant o issue & Third Party Notice to the

N regpondenct. That same day, the hl?d rarty Hotice was issued and
e, \:
o it maintained thats

"The Defendant claims to be entitled
Lo be incdemnifieg 5y you ©o the full
-eXtent oI any sum wh¢cn tie Plaintir?d
hay recover aga:inst it and the coste
Of this action on the ground that you
have contracted with the Defendant your
policyholder, to indemnify zt against

loss Of property in its custo 3] and cor-
trol to a limit of $500,000.00 <ox any
one incident of loss, and 32,001 0,000,000
for loss arising from a series of

¢nc_denzs°“



Barrington Thomas the Hanagling Dis
company averred in his afficavit sworn to on

for the period June 15535 to June 15%G th

by the respondent “againg:

control up to the limit of Five Hundred

for any one incident and Two {illion Doliar

series of incidents. on payment oy the defencant of a premiumn of
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e exznibited two documents LoLn bearing date

gch June iS89 frow ths responuent showing vhe limic of indemnity to

be:

ALY one Locilent - B

ALY One Period - g

Terred to the con-

was incresased

C tateu on Lhe

ue the said

as 5 insured
for Firty Thousand Dollars L2506 ,000.00)
against loss arising from any one
incrdent. The defendant pointed ouv to
General Lcoccoident Ins. Co. that this was
&l rYory Secause it wanted To be inaurec
against thefr of Properly uncer its
CUstody or control o the exient of Flve
Hundred Thousand Dollars for any one
incicent. The error was latsr correcvod
by General Accident Ins. Co. and the
correct figure of S$500,000.00 was recorced

and geni to vhe defendant,

Bxhibitea in sSuppcit were:
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(L) & document headed ‘Renewal Hovice
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¢ 1U/5/96 which provided
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Thomas in paragrapn % of his afifidavit swore that the
appellant reneweu :its coverage with the responaent for the periocd
June 1555 to June 1852 on ihe same terms an  che previous WO years
and exhibited two docusents both of which show in the Schedule that
coverage was limited to $500.000 for- aay oue accident and $2.0640,000
feor any one period.

Ln paragraph $ of the affidavit Thumas said that the

respondent was insisting that the appellan: company was rnsured for
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”TH& C' che Policy-
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There followed a sceries
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Tial
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(i)
Correspondence Liowi

TO the appe

relying upon

Policy which re-introd
belonging to o¥ undex
Exzension Clause with

Llant's attorneys

the Bxcepticn Clause
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"PROPERTY IN THE INSURED'S (USTODY AWD COWTROL

This Foli icy ex

e o

tends vo iz

nciuvds

liability for loss or damage
Custody or (ontrol -~ the limit

thie Insured's

or liability being $5¢,000

the Insurec
e’ propertc in

LOU any one claim

and in the aggregate but the indemnity dces
not apply in respect of damage to:

{a}

property

pbelonging to

ihe
£

gy

1§

insured or any mnemnber C3
the insured’'s family;

property upon wiich tihe
Insured oOr any nemper oif

the Insured's family or

any person in the service

ci the Insured is workKing;
tiie building of the prenises
or toc any property hized or
rented ﬁy or loaned to th

Insured,”
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Cn these bases, the respondent contended that the appellant
knew or ought to have known that by the terms of his Policy the

1imit of the respondsnt’s liability in the circumstances which arosc

was 3302.000.00 and furtner zhag the respondent’s error surs younaing
the coverage for accidental loss or Gamage Te property was totally
irrelevant,
The learned liaster found that the appelliant failed to maka
full disclosure of saiient ana relevant information which were
hLgnly material at the hearing of the ex parte application. =he
found teo, that the Policy clearly establishes a limitation te the
Thiré Party's liabilicy which was fizeo at $5G,000.00 to cover loss
of property in the defendant’s Control or Custody, conseguently
there was no issue by virtue of which the respondent ought to be
Joined. as a Third Farty Lo the appellant’s action. ahe uischarged
her earlier ex parte order.

The firsv ground of appeal argued by Miss Warren complained
that the Haster did not fina tnat the non-disclosure had caused the

Court to make the ex parte crder under a Risapprehension, or that

o

such failure had misled the Louit, or was an attempt on the part of

the appeliant to Suppbress facts or to deceive ithe Court, and conge-

guently the lMaster did nos 2pply the correct princinles when sh eT
asice the ey parte order. Counsel reforrod to numercus dec ¢ case
Lo suppert of thisz iisgion Eliingzr v, Cuinness, pahon & Co.,
Frangfurter Bank A,-~G., and ketall sesellischaft A -G, 113331 & a1

E-R. 16 concerncd a motion to sat aside an orger for service out of
the Jurisdierion. Theve had been non-aisclosure of material facts
at the time of the application for that ex parte ordeyr, but this had

been put right by the time the motion to have It set aside was heard

[

in that all the relevant facts were then sefore the Court. Morton 7.

in agreement with Counsel said;
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--. that the ex parte application under
Crder 1i 1is one upon wiiich the utmost
good faich must be clbserved by an appli-
cant, "

ind when e was in possession of all the material facts, Hoiton J.

was able ©o say:

in thess circumstances, £ &o not think
that the order giving such leave ought
D2 58T aside unless that oxder was
ootained Ly sonething wﬁlch arounts to
thtempt Lo deceive the court.”
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he propositicn that not every
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will lead znexorably tc
the setting aside of that ocrder. If on an application to set aside
the ex parte order the Court is in possession of such facts as

satisfie

Q]
p

t that the exparte applicacion would in any event succeed

then it would be wasteful to se!

('\

aside that cider only £for the
applicant to zenew its application successiully, the nexnt day.

in Lagara Brothers ang Co. v, Hidland Banii 11533: A.C. 289,

the plainc:ffs obtained leave co issue a wilit against a defendani out

of the jurisdiction anc te serve notice of the writ by registered

-
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post.  The supporiting aifida

o

at p, 306~307 of the Reporv said:

PRC doubt thie professionral advi
prepared Lhe aifzdavit were ind
o tr- decisions of the Couris that

Lan panks had noto peen dissclved

alzay: ware Lollowi ug DUeCRCents

in other cascs, but even so, in

juagment, the whole POSLLLOn cught
have Dbeen more candidiy and fully

Plawnedy in part.ocular the phrase that

€ pank Was a conpany registered An
; LS §: iy infelicitous. There

lightest suggestion ot bad

iih mace, Lut I cannot acguit thcse
concernad of falling short in regard to the

obligations which rest on persons seeking

the order of the Court Ffor service ocut of
the jurisdiction. That such an order is

a serious matter 1s obvious, and it 1is one

wiich only a judge of the High Jourt can

marke., The Court hag discrction Lo sec
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a5:de 31 order mads ex-parte when tho applicant
hasg failed 0 maxke sufficisnt or CAncid Gis-
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was held to be misleading. Lorda Wright



Bloowmfiela v. #Herenvi (1%4%) 2 211 B.R.

an ex paric order for service of a sumnons out of the juraisdiction

under R.5.C. Oxd. 11 r. i{g). It was held by the Court oi Eppeal

order it was necessary for the party masing the application to supply
Than Ris mnowledge. The Court woula then,
wothout trying to determine the merits of the action, consider all
the relevani decuments, even though that might invelve gome investi-~
gaTicon, and naike an Or4asel acCoiGingly.

The facts in that case did nov disclose apy Joint contract
oy any contract by the plaincifi with the two defencants as entitled
vhe plaintifi‘s solicitor to describe i1t as joint contract between
them of.the one part and the plaxntiff of the other. This factox
was enough to move the Couxit of Appeal to set asiwe the ex parte

ovder for service out of the jurisdictzon, but before doing so,

Scott L.J. commented pointedly thus:

"L feel bound to say that th
soliczrors’ clexk in the original aflfiaavit
upon wilch leave was asxed did not put before
Lhie court an}tn+“g 1ike full disclosure. I
cannot help thank.ng that the LEPOH“ﬂL must
fiave seen eryconecusly Lnsiruch e“a pefnaaa
yuite zunccently, by th
wial Lhe posic

Pop TE L e, e o e LT
WES . LT L WELL L0 58V
GRLLGatedy than e iz the guvy of a
Den R Y oy
-

EQ0LLCLT0L ; aBAed Lo obhivalln leave undar ..o, .
Urd. a1, Lo examine wilh care the material puc

Leiore him Yoo (he pULPose of $0 acting anu wo
ake suie winav iae doss Enow The wesl case that
2.8 client has before he maiss, or allows &
clerk wo mawe, an afrfidav.c wof
Couri musi negessarily sely

STenoer &lse Yhat La

BCRinnon L.J. was somewhat troubled by the intensive investi-
gation that nac been mace Inte the documeniary evidence boih in the
Court of appeal and in the Court below, but he made it clear that it

I

is insviteble in such cases for the Courty 1o nake sone investigation

coé Lact: alvnougin not gualiiled at that stage to decide dis-

putec facis. This 1S how e put Lts



“I¢ haz been rightly said in 20me OL these
cases that on such an epplicaiion as LiLis
the court cannot tyy the nerite of the
action, IThAaT is guite truse,; subt I think
that me ; A &IG GeLermining cis-
Duces I > oin osSuchh an appliica-
cion gers cne acmicresly
relevant JOCUWmenis withoutr whe necesgity
O CeCiuing CLSpuLes Batvers, I GO not
think ¢hat is trying the merits oi the
aCLicn vithin the meaning of the warning
not (to do-so. The complication ol toe
suseness i Lhls case has ravolved us in
& somewhac lengthy znvestigacicon whigch
gives the appearance oi scomething like
tryang the merxts of the action, in
deciding whelner it is & proper cassa fox
the application of R.L.Ll.,Urd. 1, r. 1 {g;.
But in essence 7 do not think it is s0.

Thne ascertainment of che Zacts involves some
investigation but I do net think it invoives
the regoluiion of dispubtes facts.”

Lord Denning M.R. issued a Practice Nore after the decision

in Becker v, NHoel et al 118711 1 W.L.R. 8303, a case which concernea

a vexatiocus litigant, and=in which an order had been made ex parte o

emphasize the inherent pouer of the Court to set aside an ex parte
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£ Practice Hote provided in part:

“HNot only may the court set aside ahl order
nade ax pavtey but where leave i1is given
&x parte 1t is alvays within the inherent
jurisdiction of the court to revoka Lraa
leave if it feels that it gave its original
leave under a misapprehension upon naw
matiers being drawn to 1is attention.”

Tiis case was cited with approval by the Privy Council in

Minzster cof Tyade ang Incustyy v. Vehicles and supplies Ltd. 2T ai -

Three other cases need Lo be mentionea. The first i1s the

well-known case of Rex v, Kensinguon Income Tax Commissioners ex parte

Princess e Poligpac L1517 E.8,. £3%. The Davis.cnal Court held that

Princess de Poiignac had sapp
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as to her resaidence. When the case went to the Court of Appeal,

Warringten L.J. said at p. 509%:



"It 1is PEIfECLij well seciled that a
person wio nakes an ex parte applica-
tion to the Court - that is to say,

in thz absence of the person who will

be affected by that which the Court

is asked te do ~ is under an obliga~

CLOnN to the fourct to wmake the Fullest

possible disclosure of all material

facts within his xnowledge, and if he

does not maike thav fullest éisclosure

tien he cannot obtain any advantage

Irom the proceedings, and ke will be

deprived of any auvantace ne may have

already obiazned by means of the oraer

which has thus wrongly been cbrained

by hzm. That is perfectly yluxb .

&NQ reguiies no authosity to Justify

ittt

The second case is that of Jawmculture Lid. vs. Black River

Upper Morass Development Co. Litd, et al 5.C.C.A, 78/88 {unieporced)

an ex parte in

naterial non-g

principles laid down

case {supra).
Hardy M.R., at
rizer

consideration
weight to the
affidavi

LT, COn

June £Z, 1%46%. “here tche

junction which was later set aside on the

isclosure of facts,

appellant had

]

obtained

ground of
Cn appeal this Court applied the

income Tax Cornmissioners

in R, v. Zensingion

After guoting from the judguent of Lord Cou
D. 505 of the Report, Wright J.A. said:

"It is important, therefore, toc dervermine
wirethiier the aDpeila“L had made & Full and
Trank gisclosure of all material facts or
whether any deception was praciised on the
Court such as disentitled the appellant to

the reliet which he sought by way or in-
janction.,

The application was supporisd by the
affidavit of Orrett Hutchinson, a cirecto:
of the appellant company. This affidavit
Contaling twelve paragraphs and ig very
selective in what it chooses tc disclose.”
reviewing the contents of the arffidavits and

TC an ayrgwaent that exhibits
affidavit as

tinued:

ens--

giving

should be given egual

if thoss documents had been copred in the
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2T buried somewhere inm those

§ Of e@xhibit there was some
aﬁmissxcn by the appellant that vent

was que; wiy should it be the task of
the learned judge to wade throuch hboac
pages to unearth such an admission

Waat is regusrred of the ﬂw?llbahg is a
full and franik gisclosurs of facts
which the Court thinks sre most nmaterizl
Lo enakle it Lo foum iis judgment,’ *

”b'u i bven

[}

Fanally, Zoxrd Donaldscn ¥.5. 2xpiressed Liie principle

similarly wide terms in WEA Records Lid v. Visions Channel 4

in

Ltd and

st

Qs I have said, exn pavte orders are
esgsentially p*ov+n*onai in nature.

tcy are made by the jadge on the basis
of evidence and SUUM+UQAOHQ emanating
from one side only. Despite the fact
that the gg;$cqn+ is under a duty to
mare full disclosure of all relevant
infcrmation in his possessioen, whether
Cr not it assists his ay91¢cat¢on9 this
is no basiz for Baking a definitive
crder and every judge knows this. He
expects at a later st tage to Le given an
OPPO*LUHLuY To review nis provisional
order in tne light of evidence and argu-
ment adduced by the other side, and, in
SO doing. he is not hearing an appeal
from himself and in no way feels inhiblted
irom ¢ischarging or varying his original
ordex . ®

in my opinion the authorities make it plazin that an ex par

order may be set aside if

{a} a deliverate attempt hac been made
Dy the appl;cant “C nuisleac ox
GoCeive the sourt;

{o) if material facts were Ris—. repre-

- sented or. emitted which had the
effact of misieading the Cour::

(c} if new facts have come +o light wiiicen
clearly show that the ex parte order

ought not to have been nac e,

I entirely agree with kr. Piper that the affidavit in support

of the ex parte order was silent as to a part of ik~ nistory of the

relationship between tle appellant and The r_olpueu=at which part of

the history would have : evealed that prior Lo

% the respendent had



afforded coverage to the appellant in respect of “goods in trus:t
Oor under its control” by an extension to the Policy limited to
$50,000.00; the affidavit was silent as to the general terms and

conditions on which coverage was alfforded and the affidavit was

silent as to the extensions or exceptions of the Policy.

In my opinion the affidavit was mis cading in that it pre -

@
i
-

sented a picture that ccverag appellant to a

limit of 33006,000.00 for any one for any seriesg

coverage was arfoxded o the appellant for accidenval bocily
injury fatal or non-fatal or diseaze contracted Dy any person or

roperty as to 546,060,006 for any

In3
O
4

accidental loss of or damage
one accident and as to $Zm. for any cne period. There is in mny
view the world of difference between an “incident® hovever
occurring and an “accidant” of & specific nature limited To
specified circumstances. The first is open~enGed and general,
the second specific and limited.

Mr. Piper correctly submitied that the appellant haa a
duty to disciose the poritions of the Policy which did nor support
his claim and which favoureu thie responudsnt and in particular
Exception {g){i} that theie was no iiakility for property in
custody or concrcl of the policynolder and also the Extension
Clause which gave coverage for such pProperty, limited to $55,000.00C.

See WEA Records case (supra)} and ®x parte re a Debtor v. N.W. Bank

plc et al {1983 3 A1l E.R. 54%, where Warner J. said at p. 55i:

"Phe Rule in Ex parie Princess de Polignac
exists because; by definition, on an
@i parce applicatior vhe person against
whom the order is sought is ab. ... It
is accoraingly the duty of the applic -t
©o inforr the court of any Ffacre «ieh he
xnows wh..ch might tell in chat person’s
tavour.*®




t is for the Caourt to determine the materiality of the

i

facts not dxsclosed and then to g0 on to determine the effect of
that non-disclosure, that is to say, whether the applicant should

be deprived of any advantage obiained uader the original oréer

vithout a hearing on the merits oy to allow the Order To stand

™
rv'l'

notwithstanding the marerial non-disciscsure. &As Ralph-Gibson L.J.

Put it in Brinks Lud, V. Blcombe (C.A. ) 1iY83: I W.L.R. 135% =@ 1358

"The material facts are those which it is
materzal for the judge to Lnow in Gealing
witn the applicaticon as madeas materiul’ty
is to pe decided Ly whe lourt ane not by
the assessnent oz iha applicant or liis

legal advisers.”

-

« am of the view that the iaster was entitled te hold that
the appellant failed to make full disclosure of sallient and relevant
inrformation which were nighly material at the bearing of the original
application and consequently the appellant's contenticns ©o the con-
trary are unmeritoriousge..

wection 128{1}){z} of the Judicature {(Civil Procedure Code}
Act provides that where a defencant claims as against a person not
already & party te the actzcu, that he is entitled to comtriburicn

¥ indemnity the Court or Judge nay give him leave o issue and

Q

serve = Thord Party lNotice. Br. Piper submiuted that the appellani's

application for the issue of a Third Farty Hotice was pre-maturs as

under the Policy, indernity oniy arose after the appellant’s

iliebility was legally determined and he relied upen Posi Oifice v,

Horwicih Union Fire Insurance society, Ltd, (157 L

-

b

ll EO - 5‘},?&

b

Tae Indemnity Clause in the Pelicy of Insuvance in the instant
case states that the company will indemnify the policyholder in
respect of all sums which the policyholder shall become legally
liable to pay in certain given circumstances. The phrase “which

the policyheclder shall become legaa.y liable tu pav® was judicrally



determined in Post Cifice v. Horwich Union Ins. Ltd. {supral}. in
that case a coniractor carried out street works and damaged a

cable of the Post 0OIffice, for wnich the Post ¢ffice claimed damages.,
The contractor denied liability and later went into liguidacion.
The Post Office sued the contractor’s Insurance Company for the
damages it suiffered, claiming as statutory assignees of the Insured
by virtue of Section 1(1} of the Third Parties {Rights Against
insurers; hct, 1930, The Court of appeal held that until the
centractoris liability was established and the amcunt ascertained,
whether by litigation, arbicration or agreement, the Post Office
could not sue the insurance Company, This is how LOLG Denning H.R.

explained the principle:

“"Under that section the injured person
steps into the shoes of the wrongdoer.
There is transferred to him the wrong-
doer's ‘rights against the insurer under
the contract'. What are those rights?
When co they arise? 3o far as the flia-
bility' of the insured is concerned, there
is no doubt that his liability to the
injured person arises at the time of the
accident; vhen negligence and damage coin-
cide; Dut the ‘rights® of the insured
against the insurers do¢ not arise at that
time,

P - e —

The policy in the present case provides
that:

‘the |defendants] will indemnnify
the insuied against all sunms
which the insured shall, beconme
legally liable to pay as compen-
sation in respect of loss of or
damage tTo propexrty'. '

it seems to me that A.J.G. Potter and Soms,, Lad.,
acguire only a right vo sue for the money when
their liability to the injured person has been
established so as to give rise to a right of
indemnity. Their liability to the injured

person must be ascertained and determined to
exist. either by judgment of the court or by an

el ... @Ward in an arbitration or by agreement. Until
T ORI Uit spe mioan o e - )
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"that is done, the right to an indemnity
does not arise. I agree with the state~
ment by Devlin J., in West Wake Price Co.
V. Ching {1856j 3 All ER. 821 at 825 that:

fhe assured cannot Trecover any-
thing under the main indemnity
clause or make any clain againsc
the underwriters until the assured
have been found liabie and so sus-—
tained a loss',.®

All three Justices of Appeal based their decision on the inter-
pretation of the contract of insurance and not upon the provisions of
the statute. Each aGmitted that there could be a measure of in-
convenience to an Insured in the two stage procedure but as Salmon L.J.
lucidly explained Insurance Companies could have their business reputa-
tions unjustif iably ruineqg if policyholders could sue then at will
claiming indeﬁnity whether or not those policyholders were liable to
pay damages to the claimants,

The Record shows that the appellant is denying liability in
the action. Conmsequently, in agreement with the submissions made by
Hr, Piper I am of the opinion that the appellant was not entitled to
leave to issue the Third Party Notice as at that date there was no
caﬁse of action éiving the appellant the right to commence pro-
ceedings against the respondent for the relief claimed, )

in my opinion the new material presented to the Master exposed
the serious material non-disclosures in the affidavit upon which the
appellant relied tc obtain the ex Parte order and showed that there
was no cause of action at the date of the grant of such leave. Further,

the Haster was entitled under'the provisions of Section 129(3) of the

Judicature (Civil Procedure Qode) Act and in kXeeping with the

decision of the Privy Council in Ministry of Foreiqn Affairs Trade and
Industry W Yghicles and Supplies Ltd. et al (supra) on the material

before her to set aside the order for leave to issue the Third Party

‘Hotice.

I would dismiss the appeal with costs to the respondent to

be agreed or taxed.



FORTE, J.A.

The defendant/appellant by wrii dated 7th August, 1951 was

nagligence and/or breach of contract in that Ths defendant assigned
their servant and/or agent to perform the duties of a security
guarc at the plaintiffs’® home, having full knowledge that its

sald servant and/or agant had a criwinal record. They aileged thac

in the statewent of claim, the plaintiffs cverred that the cause
of action zrose cub of a service contiact encered into wich the
defendant under which the defendant agreed Lo provide - .o
Security services on a regular basis for the plaintifis' home,

in pursuance therecf the defendant assigned cne Cordell Green to
pecform the dutiss of security gquard, and that he Cordell Green,

unlawfully removed a large guantity of househeld effects and

jewellery from within che ptainuififs’ nome and/or negligaontly
allowza the unlawful removal of ths saaid housshold affscts =g,

+il & deience dated &th Scoprember, 1991, while adwitiing the

alternativa denied that any loss suffared by <he plaintiffs was

defzndant therealfter applied by ex parie summons fox lzave to
Third Pariy Hotice vo General iccident insurance Co {(Ja.)
Lrd. In an affidavit in support, +the defondane aileged that it was
zntitled to be indemnified by the Gencral Accidont Insurance Lo
{da.; Lid to the full axtent of any sum which the plainctiffs may

recover undor watir claim, by rzasen of a conbtract inte which fhe
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Fliaces they were assigned oo work. fe therecafior agponed as

follows:

B
4G
Ly policy
snIrelt a <
ag:aud wiﬁh shﬁ S&lﬁ ﬁaqﬁral Eocident
ins. Co., on behalf of tha defondant
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which rapsated the Limit of iademnity.

-

Tha defendant thiough Mr. Thomas' zffidavi. also contended

thar the coverage on in Juns 185U for

tae period June 199¢ to Junc 1291 with an incruased promiun of

S10,00G0. iv. Thomas than roferced Lo the scheduls issuasd by whc

dgefzndant pointed oul the @rror bte Lhe Insurance Company &5 ic

a rosull, the e@Yrror was corrocied to

and the correce figure “was corrected and sent to Lhe dafendani.

insurance {ompany showing the amondmant of $5{,000 fto $500, 0007

for "any one accident.’ Thoe dcfendans in summary of the above

then alleged:



DreEmiLses

cuvarage

Sroany

has always haen

Lhe dofendant

and ius iansurer Guasral Accldent
=

Insurance Co. Jamaica Lud,”

Ny, Thomas, howsver, maintained in parzgrapn § of his affidavax

"That Senoeral hAccigznt ins. Co.
insists thay the defendant 1s
wnsuxed for tho sum of $58,000.00
only feor any ong incidonn of loss,
nd tho defendant undorstands chan
Goeneral Aeocident Ias., Co. has
cEffared this sum wo Lho FPlainiiifs

buahd o I R . J PR P - 3 £ EU— 5 4 e+
The defendant therefore disclosad cpat thers was n fact & dispube
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it weuld Lo dealing girectly with
the Third P ark

couvld nov be locasad che
2LAQLNG Director of the Defzndant’s
Company who yroduced the policy which
Wask previcusly 1szasc ¢ the Defendant

ANG roguestad ahar @.new polhcy’in “sho same
Terms and conditions bho issusd. 28 a
£2giet the peolley was issued affording
coverage in rcespact of all sums which

the pelicyholds: would bacome lisble

w0 pay ag compensatiocn for: ’

(2}  Accidental bodily iajury {fatal

or non-fatal} to or discase coniracted
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28 follows:
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the particular loss, but in an =xtzasicn to the policy did so io

=3

the limiv of £5C,0ulC. The third par.y also contended in

paragrapn 11 of itvs affidavit that a% The itiwe Mr. Thomas swecutad

v
[

Ladomn .L'Lj

Surna iQU told me
CSATLOn insured
wo 2 liwmin of D:000.00 bur youy
has informod me thar the limit i
oo oo e ooy ~ -
woUd, vl 80, Could you adviso me plsase
intend |
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how you Lo approach thisgs suit
against yous insured and your posit
regarding the mait i =
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in ithe casa of Rex v. Kensington Income Tax Copmissioners

ex parte Princess Edmond De Polignac [1%917) K.E. 4gi, Viscount
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"Before I procebd to deal with the
facts 1 desire to say this: Whers
an ex part@ applicsziion has boon made
te this Ceourt for = rule nizi or

- othcr process, if the Court comes
to the conclusion that the
rfidavit in support of the appli-
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nas been doceivea. Sefars
G this conclusion a careful
ion will be made of the facrs
have boan szzazed 1in the
N L's affidavit, and overy-
111 be heard that can be urgsd
ence thae view of che Cours
reads the ffidavit and knows
facrs. But iLf vLhe resul:. of
mination =nd hearing 1s fo
c¢oubt that the Coart has boen
d, then 17 will cz2fuss to hear
the appll

ing furiner from
a proceccing which hasz opl
in wotion by means of a mi
sffigavit,”

L

Cn the hearing of the sppeal Lord Cozons~Hardy H.R. exprassad

similar viaews as follows:

"That is morely cag and perhaps rather
a walghty authority in favour of the
o, General proposition which I think has
wen established, that on an ¢x parte
applicaizon ubervime fldes is reguired,;
and unless that can be ostablished, if
tnere is anything like decoption
practiz«d on the Ceurt, the Court ought
2oL Lo go ointo & morits of the case.

=t
i)
m

but. simply say will nct listen to
your application becausc of what yeou
havs done.’

in Ellinger v. Guiness, Mahon & Co., Frankfurter Bank A.G.

and Metall Gesellschaft A.G. i193%3 4 £11 E.R. 16 it was held that

4




®... non-aisclosure of a maverial
onn the ex parte application is no
icself sufficient ground for setting
the oxder aside. There pust be an
atfempt to deceive oz court.”

i
=
[

The underlying factor =refore in decvarmining whethary an
2x parte orxder should be set aside cn ths basis of non-disclosurs,
must be whether there was an attempe by the beneficiary of that
crdsr, to decelive tha Court.
The appliczant, heowever has a duty to inform the {ourt of

1

any facts which he knows which wmicght tell in favour of ths person

against whom the order is sought (See Re a debitor (WNo 75n of 1982,

Warrington), ex parte the debtor v. Hational Westminster -Bank -plc

and another [19531 3 21l E,R. 545)

ot

in the instant case, the zllegsd nop-disclosure relates o
the terms of the Insurance Policy, and tha interpretation thereof

centended for by the third party. Mo,

G

iper for the respondent

'LU

centends tnat the terms of that pelicy ave clzar, and leave no room
for any dispute as to the axtent of the indemnity for which thz
insurance Company is liable. On the cother hand Ms. VWarren for the

defendznt/appallant maintains that the policy providas for an

indennity of $300,000 for any one incident, and not 30,000 as the
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the case, that at an ex parte application tne applicant must set

out in destail, all the facters which call

Fh
Q
8]
f

determinaticn in
zscertaining the guestion of liability of the third party - for
that will not be the purpose of ths applicaticn. He pust, of
course, set out any matitcr which, from his knowledg:, is in
favour of the absent party., bur he is not regulred to puc forward
the cass for the third party. whe will have thal opporiunity when

he has besn ssrved with the chird party notice.

In Carshore v. Korth Eastern Railway Company (13283] Z4 Ch.

D. 344 it was hald in giving leave to a defondant to serve notice of

Court will not consider whether the claim is a valid one but only
o whether the clzinm is bopna fide and whather if established 1v wilil

Were this appeal only to be decided cn this point. I would
find that in all the circumstances, the third party crder should

be affirmsd. However, the guestion avises whethay the Insuranca
Qompany can ke made & thizrd party to this action, having regard to
the teym of the policy which reads:

Thz company will indewmnify tng yollgyh lderx

respect of 311 sums which the Pelic
holder snall bocome legally liakle to pay
[ T
L r

g . -4 : Eap - e N - o e e = T P 3 3 !
It is sufficient oo refser to the dicte of Loxd Denning HW.R. in

Post Gffice v. Worwich Unionm Fire Insurance Soclety, Lid [1367]

1 211 E.R. 577 without alliuding to its particular facts, bo d&iirmine

that guestion. Ac page 57% hz stated thus:

e

ees 50 far as the ‘liakility’ of the ainsured
is8 concerned, thers is no doubt that his
liebility te the rnjured pa'son arises at

the time of the accidentf m;cn negligence and
demage ceincide; but the ‘rights® of the
insurcd against the insurers do nct arise at
that time. The policy in the present case

1

provides that -
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page 58Z expressod a simila
The case really resolves 1is
thiz simple guestion: couvld
June 17, 1565, have successfu
thelr insurers for *h SUm o
3¢. which thaoy wore denyin
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wiih my own conciudo

that the insured must establish nhis
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lirability pcfore he
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can bring an action against his Insurers. In the insitant case

. ~he defendants have filed a defencs to the acticon and coul

.

possibly secceed in establizhing that it 1s not legally liable
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for the loss suffered by the plaintiff., In addition, sven 1if

e i

TR P — i, i . e sl Y P < U PR I T 3 R =
x faxls Lo oo so, the Court mMAY GSLSrIlne Tiat the exrany or

party,; especially given tne fact thatr some of the goods have
bean recovered.

I would thesrefore find that in the circumstances and for
the reasons expresscd in terms of the ratio in the case of

Post Office v. Worwich Union Fire Insurance Society Lid (supraj

Master's decisicn to sest aside the ox parte crdsr,

shiould not be disturbed. In @y view the appzal should be dismissed.
Y PE
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DOWNER,; J.A.

Superior Securit Ly ¢o. Lid., the appella in cthis
interlocutory appeal, sseks to have a third party notice issused
against the respondent Goneral hccident Insuranc? Co. {(Jamaica) Lod
{the 1asurer). Tnis appeal has been instituied bscause

Mascer Harris refused leave 1o 1s55ue &

it
)

S

ILIG PARTLY ROtiCe Ang
EWarced cosits against tha appellanc,
2t the substantive aciion, the appellan: nas peen susd by

Dav.d and Vivienne Logan for bieach of contract or in the alicrna-

viva, for nsgligence. ©Phe allegations are tha:s on the
13th of July, 1996, Cordel Gisen, a Security Guard, bzing tne

servant or sgent of iz app=llant sither sicle or negligently
parmitied ndusenold goods and jewellery valued at just overs

5400,000, o be removed TCrom the housszhold of the Legansg., In whose

circumstancss, vhe appellant sought and obtained ¢x parte, leavs

TO lssus a third party notice against the ingure

-~

ARl

r. The issuss atc
ch2 heart of tnis dispurs concern tne terms of ths insurancs and
ia parrvicular, firstly whethzy the terms could be dscided in an
interlocutory appeal and sz2eonaly whather [he ex parits noitics
initially granted te the appelliant, was wicngly obtained bucause
thers was not a full and fair disclesurz as raguirsa by law.

Was there full disclosure as

appsllant's affidavit at ths ex parie hearing te issuc thse third

party notics, wag that thers was disclosuvrs of whe insurer's

Y‘J

fence. That defence was that on tho insurer's intarpratation
the terms ofmgherfpublic lidakility policy wasg limited to

$50,000 and further, thatsthatv sum was offercd te the Logans.
This fact was statad in paragraph 9 of the appellantis affidavic

thus:



=24~

5, That Goneral Accident ins. Co.
ineists tnat the defendanc is
insur=zd for the sum of 950,450
only for ajj one incident of
lQSmp and the de”;nﬁan» un ccr»
sianags chat Gene
ins, Co. has of
to the plaintif

. Thon the appellant staced his contention as to the foree and
effect of the pelicy and ivs exiensions in paragraph 10 which
reads:

"1U. That as stated in cthegs
premiscs the defandant Company
has paid prem.ums to Ganera.
Accident ins. Co. since Jun: 1989
for public liabiliiy inmsurarce
coverage against theft by
umplﬂy’“L o a limic of $500.000
for any on2 incident of loss, and
$2,0006,000.00 for loss arising
from a serics of accidents, and
this nas slways buen the agreemant
- between the cefendant and its
insurer Ganeral Accident Insyrance
Co. Jamaica Lid.*®

Further, the appellan: went on to sraie the issue which

proposed to aver and prove againsi the insurcr and i1t is set out

[T

fuiiy in paragraph il of thz affidavit. it reacs thus:

“li. That the defendant hersin claims
that it is sn=-itlegd ftc be
indemnified by Usneral Beciden-
ing. Co. Ja. Lud. to the fult
extent of zny sum which thoe
piaintiffs may rocovor under “hair
clazm in this acticn, by reasen of
the defendant's contract with tno
Fa1G INSUSARDCT COmMpany f£or covere
againsi publaic liabrlaity to the
11&4;3 alx*acy sratad L~1w$n; and

EF STt 8ays than a2ny denial
by Genzral fccident ins. Co. cf the
said limits of covarage amounts to
2 breach of contract.®

ddition lﬁy the appellant rocalled the courss of dealings with
the insurer from Juns 1989 to June 19"1.

in examining fh% arfidavi*, the corrospondence, ths cover
aotes and the relevant invoicss, the onus on the appellant at tho
ex parie hearing before the Master, was to disclose the relevant

materiali facts which pertained te the dispute. This was recognized

by the appellant and it is appropriaTe 1o state a crucial paragraph



which is the basis of its case. It reads:
5, That in June 1591 the defendant

harpin renewed 1ts coverags agarnst
public llablllLy with General Accidens
ns., Co. for the pzriod Juns 1951 +o
Jun 1Syz for & promium paymens of
5.0,0060.00 on the sans vorms as rhe
Pprovious twoe years, that is,
coverags was iimited to S5¢0,000.00
for any one incident and $ZLUSY, 00,00
for any series of accidonts, Attacﬁad
hercto and marked '¢° fer iduntifica-
ticn is a ¢opy of the 'Renswal wotico
504517 sont to tho dafendant, and
also attachaed and markad 029 for
id&n**f;cat_ov is a copy of tha
Enaokuam“nu/Luv oige' numbered
TUZ17% sent ©o the dsgfongant,”

As for the renswal nobtice and the ~ndorsement invoice exnibited, the

material part reads:

ANY CNE ACCIDENT - S506G,000.7
and there is an endors@meat on “he renewal notice which states:
"FOR COMPLETE DETAYLS OW TERMS AND
CONDITICHS OF COVER PLEAZSE REFER TC OUR
POLEICY DUCUMENT.™

TC emphasise that it was awars of fho raguiremsnt io
disclose fairly and fully, the appsllant sxbibited he previces
CovVar noles and 1nvolices, It was against this packground that
tne learned Master on 13th Wovembar grantot a third party nohice
S join the insursr as reguestsd,

The heaviag of the inter party summong bofores the Mastar
was the noxt siop in thesc procasdings,  The insursy soughs and
succesdsd 1a srtiing zside the ax par.e ordfr granting the appellaar
& Lhird party notice. The firge averment py the iasurer roads:

faj th2 Defendant/Applicanc for the

Ex Parte Order of the 13th November,

1981 failed ©o make a full ané fair

disclosure to the Court of all the

relevant facts of which it knewg ¥
Onr the summons to set aside the third party nctice, the insurer
concentrated on i1ts interprevaticn of the force and sffect of ths
peiicy, instead of establishing that there w £ & farlure te disclose
fully an¢ fsirly by ths appsliant, Bo it noced that, ths insurer,



“31-

an cne affidavit of Sharon McDaniel, the in-house

ALLOorNuy-at~

oF
Srir

law, aoes not deny the sndorsement on the rolevan:t

LAVSLCRS WALCR state the limic for sny onse accident s $50U,000.

appailant disclosed in its affidavit., Hsre is how the insurer

S, That

2o nho regus

tha Thira Pg

Policy wo tiu &
conditions o in Thn iou
pelicy affording coverags in respect of all
sums waich the policyheldor would become
iiable to pay as compansat.on for:

Q;.

Accraancal bodily injury
(fatal or non-fatal} vo or
Gisease contracted by any
pzrson; and

{b} accidental loss of or
camage Lo property.

UCCUITLinRg 11 connscuion with the business ar the
place or places menticned in the schedule Lo

thie gaid policy.

&, That inver alia, Dy an oxte@nsicn +o hHho
$31d Policy indemnity was also afforded in
raspect of the following risk Lo tha following

LRIME namslys

Property in the tagured’s Custody & Contyol
This Policy sxte O includs tiag

insurad 1iabillty‘s for loss or damage to
proporvy in the insured’s custody or
control ~ the limic of lidﬂ lity being
$50U,00U.00 any oo ang 1n ths
agyregate but Tho L1y daowRs nou

apply in rsspact of go Lo~

o
e
s

{4} prepariy upon which the Insured
Or any member of the Insured’s
family or any person in the
service cf the Insured's is
WOrking;

uildzng of Lne prem:sss
0

0

¥
-

o3

Or Lo any proporst hirad or
ventad Dy or loaned to the
tnsured,®



I 35 LHMperiant Lo notes that this exrtansion clauss on which tne

insurcer relis

i")

8 WMust Le 1nterprefed LY a court of constructicis.

anc thzt court must ba a

[G]

uprame Court judgs sitiing in opan

court. In inuarpretiag oh

[N

£ clausg, ib must 3lso Do JUXZIADUSSD

Wwith fhe main incemnity clauss whach r2ads

l.._
P
i
B
‘...

i
N

Tne Company will indemnify the
Polaicyholder in yespaer of all gums whicno
tho Policvholdey shall becoms lzgally lisbls
Lo pay wiviin the Gzograpnical Arca as
compsnsataon fors

(&) »ccid

l"’\
O
[
{j‘j‘
r
('.)

£
rey
CCCUrying in conNNeCeTion wWiiin the dusinsss
at the place or places mentionad in the
schoculs,”

Algo, the schadules on the invoice state the limitation
%o be $500,000 con wnich tho appellant ralies. That the insurer
recogonizad that this was a triable issue is zvidsancad by

paragrapns 7 and ¢ of its affidavit:

hat had it not for dhz

on rolating Lo propeyviy in tha

‘s custody or contral the

at would ner have bsun entitled

& oupsn the chaird Party for the

allagedly sufferaed in the Sratamsni

cf Claim harein as exceprion {g! of iha
gansral sxcepitione of the saxd pPolicy
"p;hﬁizcally exclades tho liability
ci the Third Parcty 1n raspecs of 1oss
cf oy Gamags toe property bealongaing oo
oy in the custody or control of the
Polzeyholder or of its smployes

I That
tolicy ana
applicabls

By

T
Trird P
5

folicw

an

{1) Accidental boaily i $5u0,000 fox
injury and accadental; ~any ona Accid
less or damags 1o I 8Z,00u,850 fco

proprrty any ons paric

b5

Tiapbr1ity for food
poisening &nc., -

,.\
%L
i

ot

Liili} Proparty in the
insurcu's custody and
control - E50,000.00



I herswith Harked 'S.M.Z2Y for
2 Copy GI tng Thivd Party’s
CL ths Policy issuzd o ths
Loggther wit he ralevanc
3G Exte
Poraaps it is appropriste to cite cthreo clauses from the
specimen poelicy to illustrane difficulc point
<L fact and law which musi be evidenca and
plgadings 1n & trial court. It is of significance beczuse the
interprecaticn of ihe main indemmity clause. the schaduls and tho
cxczption clauses in a s:tandard form insurance contract is of
Tom commzEreial community ana ths public av largzs.
clausss relied-on by the insurcrs to ostablish zhat
there was a failurs o disclose fully:
¥ EXCIPTION
The Company shall not be liatle in roszpaect of:
;) Loss o proporty
(1) bol in ine
cus el or tha
Pol of hiz
SImp than
gintel L LAG and
p< 120
felb :
{i1) beain of any
pro GANG
upas clicy~
ol lovoss
QY
Soe
it will o oa manter for a court of construcoion to
a4 g=curivy guard, in thwe empley of the appsllant on ths facts on
tiis case, had wne houscthold effoct ane jswellery under his custody
and control. Clausss 3, ¢ & 5 which the insurer reolizss on Lo
cstablisn Lhat the appellant did not disclose fully and fairly zre
under thi Reading CONDITICKS. They read as followss
3. Ho admissaion aftor promise paymont
or dndemnity shsll be made or given by
Cron behalf of the Prlicvh:ldﬁ
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to confrrm the appellantis claim that chore is a triab
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on or attributabls 1o onz so
origimnal causs ths Company
time pay to the Policyholder
amount of tha Limii of indemn
{efteor doduction of any sum o
alrrady peid ag compensarion)
lasser amount for which any s
Sr claims can be sornled and
such paymznt the Company zhal
olihguish conduct 2ad contro
and oo uncer oo further liabi
undor this Policy in connooti
such claim or claims axcepr for
costs and oxpensas of litigation
Yacoverabls or incurred in ras

of matcors prior o the date o©
such paymant,

5. holder shall at zll
CAmMG schabls and propor
CayT 0 tha s2iection and omploy-
mant 2f steady, sobor and
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;esenau&u and
L Provent accidan
@f his businaosg
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net result of the insureris case paefore
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FSUY O 1usStructions are that the maxlinum
. limix ‘s liabilizy for
any ong ¥ tho polciy is
1 £a0t S5UU,UUU.LU but that the
- applicable limit 1n the cilrcumscances
cf this case is 550 ,uUYU ; be -

s
9

Limit of tixa inds
respoct of the
in the custody and contro
yeour clignt.” (Emphasis
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“That extaension claarly fixoe ha
laimiy of ouxr clicnuis bil fo

i
such locssos at 850,000 .U
S0 16 basis for your cl

wTnIning thar tne app

5 e

is ¢JuUEuuU.GU.”

It doss not appear thar ths Master vock into account that from

the appellant, it was avorrsd vhat the policy was one of public

iAiability. Here is how i1t stated the initial transaction:

A
I

"3y That 1 was told that
appropriate policy £ his kKind
ol covarage was Laons public
lizbility policy with goods in
custody and control® and I agrasd
with the sai¢ General Accident I1ng.
Co., on bahalf of the dofqndant that
it would iansure the defendant for uths
pericd Juns L5389 to June 1930 agalast
ioss of properity under :ts custody aunc
control up wo the limit of Flve Hundred
Thousand Dollars ($350¢,040.040) for a
- one 1nciaent and Twoe Miilion Doll

{82,090 ,u00.00) for any sceriss
incidants, on paymsnt by noo &
of a premium of $1,5406.00 £

< o and marxoda YR £

: F

o7
O
gt
bt
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i
13
e

Fet
.
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3
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a4
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-
ﬂ@ﬁfixming
i

O and marke d
i

4

pclicy d@cumcnt which

Hers, 1% must be noted that the schedule axhiblited has
che followilng subscription “"For any one accident F5uU0,000°. Furinsr,

the Judgment bolw OW WAKRS Lo mention of paragraph 9 of the appslliant

o0

affidavit which is reitwrared for smphasis

i

R
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“1¢ will refuse Lo noar anyiiilng
further from the applicant in 2
prococaing which has only been s2i n
mowion by means of a misleading
affidavit."

per Viscount Reading. C.J. in Kensingron Incomc Tax Commissioner

.95,

ik

ax parte Princess Edmend pe Polignac (18171 K.B.48% at p.

In the Coury of Appweal, Lord Cozens-Hardy, H.KR. at p. 502 sax

o]

°

¥... & rule nisi was applied for anc
obtained for & prehipition. Lt wWas
supported by and foundod on an
affidavit. That affidavit contalinad
statements which I guitc agrec wis

the Lord Chief Jusiico were
inaccurate o the Knowlsdge 2f ths
lzdy, the deponnnt, and I think
almost manifoscly intendcd to conceal
from the Court coeritain facts which
wore net only ralavant, Lut I will go
further and say essential, to tha
Gacision of the matetery which came
bafore tham.”

The House of Lords approvad this apprcach in Lazard Brothers & Co.

v. Midland Bank Ltd. [19%33) A.C. 28%. At 307 Lord Wright said:

I...‘

" ... Th2a Court has disciot

asids an ordoy mads oX par

applicant has failsd to make su
s :

Rt
[

ISR S‘i' i}

b
b
moo

r"

or candid Zisclosure. I think in
zn:r: was gsufficicnt ground o
. play the discrotion o zho
set aside tho crdor for sorvics
ify uwhe Court 'n ciusing in
CLG. £ cion o Lraat

foundat.ion

: i neoCa
suggustad by Viscount LC. L
Sedgwick, Collins ca s A.C.
In particular tha wor inten
¢ofendsnts are domiciled in Russiﬂ
b most m*sluadi ng, oven if no iato

zood to mislaad. what ig suggost
dréss whoro “u*

igs a ‘domicil® ——an addr

for othoy diffrculitrius parsenal sarvioes
could be offgcred, and a suggostion is
implicd that the matiod of sasrvic

might fairly be oxpnctod to bring wo
the proposed defendencs the notice of

the wribt., Bven of ;s Bank exisied,
it musi have boen Known that it existed
as a mcro shell, ircapa‘lﬂ of acticn
or of being affocrted with notica.”
That tae COUrt may soeit aside an order medoe X parts undoey a mis-

apprehoension,ofppunew. maktkers drawn to ifs attenblons iesmade

avidaent in Becker v, Noel & Anor. (137i) 1 ¥W.L.R. 803. Lord Denning




_Bb...

made the following statement:
“ tict only may the court set aside
an order made ex parte, but where leave

is g*vvq eX parts 1T is always within
tn2 inhersnt jurisdiction of the court
to revoke that laave 1f it feols that
1t gavy its original lszave undor a
isapprehonsicn upen new matiars being
drawn to its atiention.,”

€

o

Nowhuere in her reasong did the Master state either oEpressly or

b
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chension woan she granted
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31 3 All BELR. 345, At 551 Warner, J.,

in & Divisional Court of ths Chancer 1y Division mads 3 siatoment

which 1s applicable to this casz. Ic staios

“... The rule in Bx p Princess de Polignac
2Xists bocausas, by dﬁf%nih' n, on an

©X parte application the paerson against
whom che order is soughi is absent.
it is accordingly tha duty of the

applicant to inform tha court of any facts
which he knoews which mig" tell in thay
pexson's faveouwr. Buv the applicant 1is
undor no obligation oo place before iLhe
COUrL «VEry fac- that might reinforco

his ocwn cass.

he £

)

AQT

[

s that tho insurcr was xalying onan exemption clausse
of ths insurance contract ts limit tha appcllant’s clalm o
350,000, This clause at 2 trial must be construcd

contra proferentam. The meaning bhe-insuxer. -athributed to

this clouse was stated on the 2x parce application and is clear
evidenca that ths appollant had discliosed to tha court thc

insuror’s casa. It is in the light of this, A

L‘.

nd the law as gitad

in tha authorities above, that the Haster's ordsir mus: be set

"'I

sidz and third party nozice issued 2% parie be reinstarced.

Should Third Party Direction be
granted on appeal?

B

Altheugh the Master set asiue the third party order, she

naticipatad that she might have be

o
[0}

20 In

4]

rror and with commencable
prudence,; she 2djudicated on ths issug of whother third party
directicns cughi to nave been given, deore iz how she stated tho

lLEsus:



Wit

insurance policy when

r@spact .

# Although thao
disclose sml;mnw
informaticon that

© the hearing of the application i
assisting cthe court in ths making of its
dgecisign at tho issue of the third
paity proce=edings, it 1s nacessary o
gererning whaniigr ths order sncould stand
wnd third parcy direcrions grancad.
in order To succesd, tho dofancant nust
show that he 1s entivled to rollief by
virtunz ©f the provisions of the
Judicatucre ivil Procodurs Cods 8. 12¢

which roads:

‘Whcre in any action 3 dafendant
claims 2% against orhexr psrscn not
alroady & pariy o 2 action (in this
title cailad the cthivd parcy)

te contribution

(=) that ﬂ~ is antitled
L :’. I ¢

issus of the msan
all she ov this Couris

was =hil

was 1o grant or rofuse dirachtionsz. Har LEARODLAY WA

Liabrlivy was admitne

“ Tha
S&G2INST - Lh
indemnificats

insurance. There is nc aviden;e that
thare is any issu2 in respect of the
indenﬂlLy of tﬁ? agofendant by the third
par Ly. Tha blishod

i party’s
liabLlity Te the ﬁﬁf@ﬁdc
of Fifiy Thousand

eXTEnT

(pbu VOU.LCU) o cover loss of propsri
in the defendant's conticl or custody,’

basged on the trun

O Jurisdiciioen in Lhe

ing of ctha

cied 1o deo

4]

2 3 - 7
Lo CIoone

2 BASTEX o

appellant of a fair hearing in open cours which is cacre

Civil Procadurc

2 ithird

indomnit

ehtitlad

fair hearing in cours

Spen
pleadings aud-ozal evidence.

cnable interpretation of soction 129

Cods, supports tha what

allagaticns
cnritled
the appa

Por £ass of

to claim an
llant is

raferance

follows:

©
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Railway Company Vol. XXI¥ Ch. 344 at p, 3453

‘Iv"gl

ey

the directions soughi wire:

vrhat the defendant sarve 3 Soat enent
its Claim on the Third Party within

t the Third Partvy plaoad thoerasto
ithin xl days afcer service therecof on
1t, inclusive of the day ©f servics.

“he defoncant and the Thixd Party
a0 respocitively sxchange List of
documsnes within uays afcer ihoese

s i
pleadings are closed.

That thers Lo inspociion of documents
el

wivhin days heoroaitor.

Thast the Thar SrTY L0
appear au LEQ Lign, anc
taks such pars all direoct
ané bae bound L the trial.,

of Tne liability of
wndsmnify wog
at tne zr.al of cnis

hat the costs of this applicuts
£L8 in tag cause and in thoe Third
arty procasdings.®

Do the authorities support the

~

appellantts claim that the third

party directions ought to bsg
granted in this case?

ig The way Cotnen, L.J. suatad the rule
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in the light of the foregoing, 1t 18 clear thar tho
créer of zhe Mastwr must bo set aside. The thira party notice
cught to b restorsa.  Fursher, the directions sought, ought
o ke grantaa with libarty to apply to zhe Maszeor., As for cos:
the third party insurcr ought %o pay the taxed or agraed coste
boith here and polow.
ADDENDUM
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