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Introduction

It is hoped thar in due course. the legislature will examine the
validitv of this warning which has developed through the
common law and which casts a “slur " on the character of our
women.  The so called necessiny Jor the warning is based on
the presumption that our woetmen Jor “various reasois’ may
Sabricate allegations of sexudal offences against our men.
There can really be no rational reason iin our time, for coming
to such a conclusion but even so, a tribunal of jact should be
capable of determining her credibility, as it does of witnesses
in almost all other cases, without having the support of
corroborative evidence. The abolition of the requirement has
been accomplished in other jurisdictions and it is our view
that the time has come for this to be addressed in our own.

(per Forte P Regina v. Derrick Williams')

This is perhaps one of the most explicit and scathiing criticuan, by u
Jamaican court, of the mandatory corroboration warning that the
common law dictated should be given in sexuul offence cuses.
According to the common law this warning must be given once the

I SCCA 1298, shp op L1 (April 6. 2001 ). Court of Appeal of Janica. Tlis is the thud expression
by the Jamaican courts icreasing dissatsfaction with the law o ths wea. See also K v Donovan
Hrighr tunreporied) SCCA 130796 Clanaary 12019495 pec Bainghani 1A and Anthome Legisier &

Lincoln Frav v K qanreporteds SCCA ST & SS 98 (Liccember 200 20005 per Coohe A (Ags
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offence is a sexual one and 1 miatlers not what the specitic issuc is in the
case. ‘

What developed, tuitially, as a prophylactic against the possibility
of crroncous convictions based upon potentially unreliable or suspect
testimony began 1o subvert convictions that rested upon reliable
testimony from victims in cascs where identity was the sole 1ssuc at the
trial and none of the “various reasons” that would prompt the
corroboration warning was present. The corroboration warning, it would
seem, had become an end in itself and not the means to end; the end
being a fair trial for both defendant and victim having regard 10 the issues
raised at the trial.

This article focuses on adult female complainants. The burning
question is, should the testimony of female adult victims of sexual
offences be subject to the corroboration warning when the sole issue is
identification in the absence of any reason that would suggest that such
a warning would be desirable or necessary? Or to phrase the question
another way, shouldn’t the identification warning be sufficient to assist
the jury to determine the real issue in the case?

While it 1s agreed that there is the need for reform, unlike the
learned President of the Court of Appeal of Jamaica who believes that the
legislature should act, it is the contention of this writer that the courts
have accomplished what it is suggested the legislature should do. If this
conclusion is stated too positively let it be restated in this way: the courts
can now achieve the same result through judicial development of the
common law.

By an examination of the specific problem of whether the
corroboration warning should be given when the sole issue is one of
identification it will be demonstrated that the current state of the law has
undermined one of the main reasons why the common law required that
the warning should be given. Tt can now be said that the warning is no
longer required merely “because ... the offence charged is a sexual
offence™ irrespective of the real issues for determination. The common

2 Scetion 32(1) of Crinnnal Justice and Pubhe Order Act 1993 (UK) 1eads

Ay requirement where by ail u trial on indictment it is obligatory for the court to give the jurv a
warntng aboud conviciing the accused on the uncorroboraied evidence of o person merely
because that person s

(a) an alleged accomplice of the aceused. or
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law, thercfore, has achieved the samoe result as the scetion 32(1) of the
Crinunal Justice and Public Osrder Act 1993 (Ul 1 respect ol the

testimony of victims of sexual olicuces other than children.
The ulumate concluston of Uits anadysts 1s that 4 tnal judge now has
a wide discrcuon i the tial of oy sexual offence, other thae those in
which children are victums, to decide wihicther any watning should be
given and the content of such warning. Ne longer should there be a
mechanical application of the faw. the voariming should be case specific

having regard to the factual issucs raiscd.

The reasons for warning

The corroboration warning devcloped at common law because 1t was
belteved that certain categories of witnesses were unicliable at worst or
suspicious at best and to convict anyoue on their testimony alone was
undesirable unless the deciders of fact were fully alerted w the possible
unrchability of the witnesses as well as the reasons for thew unreliabiiity.

These categories were childicn of tender years, accomplices,
complainants in scxual offences and persous of bad character.? As stated
earlier the common law practice requiring the corroboration warning
developed to prevent wrongful convictions based upon possible
unreliable testimony. It was felt that the potential for unreliability while
well known to lawyers might not be fully appreciated by lay juries. Once
the common law decided that this was the policy behind the warning it
now had to formulate a way to “operationalise” this policy. The
implementation of the policy took the form of warnings that were to be
given to the jury whenever they were considering the testimony of these
“suspect” wilnesses.

These witnesses were so badly regurded that the juiy were iold o
rigorously scrutinize the “suspect’” witness’s testumony before they (the
gury) relied on 1. The jury were o be alerted to the mhcrent danger of
relving on such evidence. The pupose of the warning was 1o drive home
the point that it was always better o have conoboration of the wstumony
of the “suspect” witness bui tf thare was none then the defendant should

(b} where the offence charged is a seauul olfence. the person fu respect of whom it s
alleged o have been comunmtied: 1 heeehs abrogated. Gy cinphusis)
[t as quite Biler: that e dearcd President we vad provisions {ihe thi.

S8 per Toid Hanisnane A v Spencer (19803 83

(5}

LPP v Bilbowrse (19730 570 0 App. 1056
CrApp. RO277028) pur Lord Hanshan and per Lord Ackiuey at 286-285.
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not be convicted uniess the jury examined the evidence of the “suspect”
wiliiess calicinely careluliy. Tis clean. thierefore, that the dircctions were
not bascd on the issues in the case bul rather on the source ol the
evidence.

I this were not complicated enough, the common law demanded
that the wial judge vary the content of the warning depending on the
preschice or absence of corroborative cvidence. 1 there iy no
cortoboration then the judge should so mfor the jury and explain its
significance. He should also say why 1t would be dangerous to convict
without corroboration.® On the other hand if the judge decides that there
is evidence capable of providing corroboration theu he should point oul
this evidence o the jury but ultimately leave it to them to decide if the
potentially corroborative evidence corroborated the witness.®  The
corollary of this is that if the jury concluded it did not corroborate the
witness then they should treat the evidence of the “suspect”™ witness as
uncorroborated.

The reasons for the warning as appropriate for cach category of

“suspect” witness should also be pressed upon the jury.® This meant that
the content of the warning would vary according to the category in which
the “suspect” witness fell. In other words, the requirement for category-
specific warning meant that the content of the warning was imformed by
the specific reasons why the testimony each category of “suspect”
witness should be approached with caution.

One writer on the law of evidence submits that in the case of
children suspicion arosc because “of the risks of hysterical invention,

chitdish imagination and coltusion™.”

Judson I of the Supreme Court of Canada formulated the reasons in
respect of children in this way:

The basis for the rule of practice wiich requires the judge 1o

warn the jury of the danger of conviciing on the evidence of o

child. even when sworn as a switness, is e menial inunaturity

of children. The difficulty is fourjold: {1y His capacity of

observation. (2) His capacitv of recollection. (3) His capacity

4 R Spencer (1986) 83 Cr App. 277250,

5 010d
6 Supra note 4 at 2¥o. 288,

7 Murpiy. Pewer B Bluckstone s Criminad Pracieec 2190908 4oar 15200

D

NEUROTIC FENMALLES. FANTASYING WOMEN
AND LYING GIRLS

to tidders i gacstions pud aid frame inrelliocns ansveers (4)

Flis morad vesponsibilony (0 imore on fdein o Vb

506)F

U 1s submitted that these reasois advanced by Judoon b v cateful
reading and thoughtful relicetion may apply equaliy o sonic adatis. This
fornidation by fudson Jreflects s aceeptance of the pivposiioi that the
risk. of wnrchubility of a child’s wstmony bascd upot Divgatony and
pussible misunderstanding 6iwhathic o shic suw o Capelicneed aic very
real and should never be undorestiniuted. 1t Bas also been swid that
children arc quite suggestubic and oy repeat what they belicve an
influential adult wishies theni to say o they may sunpty be “coachied™ do
damn the defendant. May be 1t s tine that the Tuw Tooks at what has been
happening m the bebavioural scicnces 1o sec it the courts “conmon
sense” position is actually supported by empirical evidence. Be that as it
may, this is how the faw regards the testimony of children.

The danger ol acting upon the uncorroborated evidence of
accomplices, in the eyes of some, is sclf evident. But having said this it
is not entirely clear that the full warnimg is needed in every case. It is
certainly true that accomplices may attempt to avoid or minimize their
role in the crime being prosecuted or they may simply fabricate evidence.
Accomplices who testify for the prosccution are vften criminals who are
secking the quid pro guo of a lighter sentence or 1o escape proseeution
altogether in exchange for their testimony. Indeed, when once looks at the
ranks from which these persons come 1t is perhaps not surprising that the
common faw sought to alert juries to the dangers of acting upon their
evidence alone.”

With regard to complainants in sexual cases the reasons olten stated
for suspecting their credibility are: the charges are casy to make and lard
to refute the victims may be neurotic or just plain lars. Perhape the most
modern, sexist statement of why the corroboration warning is considered
necessary when the victims are female is hat of Salmwon Lim £ v flenry,
Rox. Manning'

What the judoe hays to do s to use clear and simpic ianguage
tieat will vwathout doubn convey o the jury thar i cases of
alteged sexual offences it is reallv dangerous to convict on the

& Arthun Jamies hewdadl v The Cucere (19627 SCR 409,473 quoted by Haynes da s fle Siaie v,
Altred Kctimane (19775 20 W 436440
9 Supla nole 7 a 182

1O (1969) S Cn App. 20150
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evidence of the woman or girl alone.  This is dangerous

becatse human experience has shown that in these courts

girls and women do sometimes tell an entirely fualse story
which is easy to fubricate, but extremely difficult to refute.

Such stories are fabricated for all sorts of reasons, which 1

need not now enunerate, and sometimes for no reason at

all."" (My emphasts)

A clearer judicial statement tiat female victims in sexual offences
are pathological liars could hardly be found. While 1t is accepled that
some alleged victims lie, to conclude that the lic is told because of the
victim’s gender 1s a difficult proposition o establish either a priori or
empirically. It is strongly suspected that no behavioural scientist would
attempt to establish such a proposition empirically. Even if it is said that
the neurotic or lying wilness may be either male or female, it is quitc a
stretch to argue that victims in sexual offences are more prone to lie than
victims of any other type of crime merely because they are the alleged
victims of a sexual offence. Tlas it ever been suggested, for example, that
female victims of common assaull, a charge that can be easily made
(some would say 1t may be easier to make) are less prone to lying than
female victims of sexual offences? Are common assault vicums less
neurotic? No one has suggested that the law should demand a
corroboration warning in common assault cases.

Salmon L] was expressing, in the twentieth century, a centuries old
prejudice long held by the judictary of women who were complainants in
sexual offences. This view has found expression in the ancient texts of
Sir William Hawkins and Sir Matthew Hale.

The prejudice existed not only in the United Kingdom but also in
the West Indies. Satrohan Singh JA, speaking for the Eastern Caribbean
Court of Appeal in Pivotie v. RJ* after quoting Salmon LJ, added
approvingly, “/sfome of the reasons mentioned therein were sexual
newrosis, funtasy, spite or refusal 1o admit consent because of shame ™13

In a less charntable time S William Hawkins said that if a woman
conceived alter she was raped that may be evidence of conscnt.!?

11019693 53 Cr App. R 1560153,
12 (1993) SUWIR 114,117
13 Idat 117,

141 Hawkis, Willham.  F Treatise of the Picas of the Crowne chio 42§ 2 po 108, (Gartand
Pubhshing. Inc. 1978).
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Sir Matthew Hale wrote of sonwe wonmiens
But on the other side, if she concealed fhe injury for any
considerable o aticr she had opportusins o complain, iy
the place, where the fact was supposed (o be connidicd, were
nedic 1o mtlabitants  or common recodrse or - passadc of
passengers, and she made no ouiery when e Jace as
supposcd 1o be done, when and where it is protaiic she mieht
be heard by others, thiese and doc fike Circumsaances cait’y a
SUONY Presumprion, il fer ©estimony is jabse and feigned.

S Matthew. mformed mioie by male prejudice than by reason, was
laying down a “law™ of femaic behaviour. I she was quiet 1n
circumstances when she could have sercamed or made no complaint for
some “considerable” period of time afier the crime she was presuined 1o
lie! Although the taw accepted that rape was a serious crime the victims
ol sexual offences were second class citizens in the fegal kingdonm simply
on the basis of the crime they alleged was commitied against them,

What is corroboration?
This question was answered in English jurisprudence by the fumous case
of R v. Buskerville, 10 a case dealing with accomplices. [t 1s necessary to
set out the much quoted passage in order to make some important
observations.

We hold thar evidence in corroboration must be independent

testimom: which affects the uccused by connecting or tending

10 connect im with the crime. [ other words, it must be

evidence which implicates him, that is, which conjirms in

some material particular not only the evidence that the crine

has been committed but also that the prisoner commiitied iV

The Baskerville definition was in response to a question that the
court itself had posed pamely whether evidence can be said to be
corroborative if it relates only to an mcident in the crime but does not
conneet the accused with 1t or i 1t relates o the idenuty of the accuse but

docs not connect fim o the crime. io

15 1 Hale. Matthew. The Historyv of the Pleas of the Crown ¢ 43 po 033 (London Prolessional
Books L. 1971,

te CroApp ROEL
17 Ida 9.

I Ldat 89
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Corroboration in sexual offences

In R v. Jumestt the complainant, an adult woman, was raped. The fact
of the rape was not in issue. The issue was who raped the victim. The
facts suggest that the complainant might have had some difficulty in
identifying the attacker despite the fuct that he spent over five hours in
the home of the complaint. He attacked her at 10:30 pm as she was about
1o enter her rooni, forced her inside, raped her and stayed there until 3:10
am. At 4:45 pm the same day she purported to identify the defendant
while standing at her house when she saw three men walking down the
road. When he was held by the police he vehemently denied any
involvement in the crime.

In his summation to the jury the learned trial judge made a number
of critical errors including directing the jury that medical evidence of
sexual intercourse alone could amount to corroboration. This was clearly
incorrect since evidence of sexual intercourse is consistent with both
consensual and non-consensual intercourse. In the context of the case,
the most egregious error made by the learned trial judge was his failure
to alert the jury to approach the identification evidence with great care.
This latter omission was suffictent to rcverse the conviction.
Nevertheless Viscount Dilhorne took the opportunity to cast the
Baskervillian shadow over this area of Jumaican law by stating that in
cases of rape the corroborative evidence must confirm “in some material
particular™ that (a) sexual intercourse took place, (b) it was without her
consent and (c) it was committed by the accused.?’ This way of
formulating the law was said, in a later case, to give “rise to practical
difficulties”.®! The deflnition of corroboration applied by the Privy

Council was obviously the Baskerville definition.
Viscount Dilhorne sought to justify his proposition by suggesting
that there is an enhanced possibility of erroncous identification in a
sexual offence. His Lordship said:
In sexual cases, in view of the possibility of ervor in
identification by the complainant, corroborative  evidence
confirming in « malcrial particular her evidence that the
decused was the guilny man i just as important as such

19 (197]1) 55 Cr. App. K. 299,
20 Hdat 302
21 R v Gilherr [ 20020 2 WLE 1498 (PC).
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evidence confirming that intercourse took place withioud her
3n

CORSEHL =~

It 1s somewhat far fetched o suggest that vicuns of a sexual
offence are more prone to error than vicums i other ypes of cases when
sexual offences by their nature bring the assatlant in close prosimity to
his victim. His Lordship’s observauons would have greater loice il the
phrase “possibility of error i tdentiication”™ were modilica e read
“possibility of fabrication™. Tn the modificd version there would be an
“error’” but the cause of the “error™ in identification would not be an
honest nmistake but a lic. At least this would be consistent witli some of
the reasons expressed carlier why the comoboration waming  was
developed in sexual offences. 1f, however, my attempt at providing a
better reason than that provided by the learnced Law Lord s just as
unacceptable as those which he adduced, it is nearly impossible 1o justify
isolating victims of sexual offences for the dubious honour of being more
error prone in identifying their attackers than victms of other crimes.
Not even the developments in the law of identification have gone so far
as 1o suggest that some kinds of wituesses are morc pronc o Crior in
identiftcation than others.??

To be fair to Viscount Dithorne his reasoning is consistent with two
of the three commonly cited cases cimanating from the English Court of
Appeal that decided that the corroboration warmning should be given in
sexual offences when the sole issue 15 identification. These tiree cases
are now examined.

The English Position

The three significant cases are R v. Sawver,2* R v. Clynes,” and R v.
Trigg.”® Close analysis will show that the first ol thesc cases did not
decide what has been subsequently attributed to it. Conscequentily, the
later decision of Clynes?” which purported to follow Savwver?® is bused
on a misunderstanding of that case. The crror was repeated in subscquent
cases.  This nusunderstanding was inroduced into Jamaican juris-

22 Supra note 19 at 302

23 See R v. Turnbull [1977) QB 224 B v. Scon & Halters (1989) 89 Cr. App. R. 133

o

4 (1959)43 Cr. App. KU 187
5 (1960) 44 Cr. App. K. 158

T

26 (196347 Cr. App. R 94

27 Supra notwe 25
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prudence. an crror from which the recovery process hus swrted but is not
yet complete. .

In Seowver the appellant was convicted of an indecent assault upon
a ninc year old male child. The defence at the trial proceeded on the
assumption that the assault had taken place but that the complamant was
mistaken in his identification. The Deputy Chairman i directing the

Jury told them that he would not “worry [the jurvy witl the questions of

faw and corroboraiion in this charge which one has to deal with in
normal cases” 39 There was in fact evidence from another young boy
that was capable of corroborating the testimony of the victm.

The Court of Crimina al quashea the conviciion on the
grounds that the directions were wrong and the jury must be warned of
the “the danger of acting upon the uncorroborated evidence of the
complainant™3" The Lord Chief Justice while reaflirming the existence
of the corroboration warning rule said:

This is particularly so when the complainant was a child who,

true, was SWorn ver in fuct was only nine vears old. 1t is true

that there was evidence capable of amounting 1o

corroboration in that the other small boyv, Michael [the

potentially corroborating witness] had himself been with

Andrew [the victim], " but even so, in regard to that small boy

there ought, in the opinion of the court, o have been at least

a general warning given to the jury as to the dunger of acting

on the evidence of small childien, whether the child in

question was the complainant or was a child claiming 1o

corroborate the complainant.3>

A careful reading of this passage reveals the following points. The
court implicitly accepted that one child can corroborate another. In spite
of this, the frailty of child-testimony should have been pressed upon the
jury. This was not done. As noted already. the testimony of children has
always been regarded as potentially unreliablie regardiess of the nature of
the offence. Added to this weakness was the fact that the case involved

28 Supra note 24

29 Id

30 Supra note 24 al 190. The case was undoubtediy treated by the cowrt as one of identification.
The difficulty was that the withesses were children

31 1d

32 Idoat 190
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a sexual offence. In effect there were two strikes agamst thie complainant
in this case: he was a child and he was a victm ol « sexual oftence.
There 1s nothing to suggest that the circumstances of the identification
were questionable. Teis subnuitted that the concern of the court was that

jury were not told of the danger of acung upon the evidence ol young

children.

There is another passage Trom the judgmente thae requires closer
scrutiny.  The court expressly recognmized that if there was o fact
corroboration, the failure to give the warning may not necessarily be
fatal.>* What did the court mcan? The court was saying but for the fact
that the evidence involved childici, a fact that atiracis at the very feasi a
direction to approach child testimony with caution, 1t might have been
preparcd in appropriate cases 1o uphiold convictions if the corroboration
warning was not given. [f this is correct then it is submitted that the court
was not laying down a gencral proposition that once the offence is a
sexual one there must necessarily be a corroboration warning but rather
the court decided that child witnesses form a special category which
attracts the corroboration warning regardless of the olfence committed.
This submission is reinforced by the poiuted statement nade by the court
that it was concerned that the jury were not directed on the dangers of
acting upon the evidence of “these small children™ ' 1 s submiited that,
properly understood, the case was disposed of by applying the law
relating to the testimony of young children and not the taw of
identification per se. Therefore, it is unlikely that a conviction for any
offence would have been upheld given the omission to direct the jury
adequately on the testimony of children.

In R v. Clynes?® an adult woman was indecently assaulted. The
appellant was identified as the perpevator. The ouly issue was the
identification of the assailant.  On appeal, the court rejected the
submission of the prosecution that where the only issue is identification
there 1s no necessity for the court 1o give the corroboration warniug. This
submission eventually prevailed i £ v, Chancee 3t Tn rejecung the
submission, Streatfield J relied ou Savvver? i s Lordsing's view

33 1da 191,

34 Idat 191.

35 Supra noic 23.

36 [1988] 3 W.LR. 66!

37 Supra noic 24
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Seowver? decided that even where the only issue in a sexual offence was
identficanon the corroboration wartig niust be given. ™ 1t is submittied
that Streatficld J misstated the basis of the decision in Sawyers. " This
wisstatement occurted  because Streatficld J o formulated his majo
premise al a bigher level of generality than wus required for the case
belore him.

This crror by Streatficld 1 has been present in English law uniil
Chance ' There was no analysis of the reasons why a corroboration
warning should be necessary in the case of an adult woman where none
of the reasons that prompt the warning is present.

The Clynes case’? aiso suffered from a number of other defects.
The jury were not properly direeted on how to deal with an alleged lic
the appellant told the police which might have amounted to
corroboration. The lcarned trial judge multiplicd his errors when, in the

opinion of the court, he referred o evidence that was not capable of

amounting to corroboration as being potentiatly corroborative of the
complainant. The final “sin™ commiticd by the learned trial judge was
that he did not define what he meant by corroboration. The jury were
therefore left w fend for themselves in the legal thickel created by the
trial judge without being given adequate tools. They were being asked
to apply a legal concept without it being defined. Not surprisingly the
conviction was quashed.

In the final analysis, the case was presented to the jury as onc with
corroborative evidence when this was plainly not the case. Having
regard to the number and significance of the errors committed by the trial
judge the case could have been disposed of without relying on Sawyer43
Therefore, the pronouncement of the court on the effect of the Sawyer
case™ was obilter.

The last case in the trilogy is R v. Trigg.*® The adull victim was
raped. The only issue in the case was the identity of the rapist. The

3K Id.

39 Supra note 25 a1 161
40 Supra note 24

41 Supra note 36.

42 Supra note 23,

43 Supra noie 24

44 1d

43 Supra noe 26

NEUROTIC FEMALES, FANTASYING WOMIEN 13
AND LYING GIRLS

qunmation of the trial judge omitted to give the corroboration Warning.
The court relied on Saniver ™ and e ' Ton thie piopositian iiat the
corroboration warning must he given where the sole Issuc iy one of
The ntriguing thing here is that the court did not

identiicauin,
reuson. pood or bad. why there should be corrsboration

articulate any
when the sole issuc 1s one of Identiication. The necessity for artvulating
clear and convineing reasons why thie corroboration warning is needed
was cven more critical i this case sinee the counr desciibed the
testimonies of (e witiesses as “very pusitive™ 4

The appetlant was positively identified by three witnesses. There
was no suggestion that the victing o1 witiiesses liud any of the “various
reasons” 1o fabricate evidence.  The decision is made cven more
remarkable because of the acknowledgement by the court that there was
evidence capable of providing corroboration.? Despite all the strengths
of the case and the absence of the “various reasons” that would suggest
that the corroboration warning is necessary the court felt it could not
apply the proviso. This 15 a clear demonstration of the rule beconming an
end in itself and not a means to an end.

Could it be suggested in this case that the adult victing was neurotic, lying
or fantasizing?

In giving the judgment of the court in Zrigg™® Ashworth J cited
ChmesS) as well as the headnote of Sawver®” and accepted the headnote
as a correct statement of the law. The headnote reads:

On a charge of a sexual offence it is essential that the

summing-up should contain a warning on corroboration and;

if the alleged victim was a child, on the approuch 1o the

evidence of children generally on the lines laidd down in

Campbell, 40 Cr. App. R. 95 at p. 102; [1956] 2 O.B. 432 at

p. 435, even though the fact of the comnussioi of lm oficice

is not disputed and the only issue is one of identijy.>

46 Supra note 24

A7 Supra now 20

48 Supra pote 26 at 107,
49 1d at 100,

50 Supra nole 26

Supru pote 25, 52 Supra nete 24

S0 Supa note 24wt 166
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The headnote makes it quite clear that the evidence ot children
should be treated witli special caie but cicarly it did not provide a basis
for extending the same rule to adult wonien when the reasons for the rule
did not arise where the only issuc is identification.

VNS I LS R 2y 1 : p

In B vo O'Reilly ™ a sexual offence case, Salmon L) afier citing
approvingly the trifogy of cases said of the corroboration warning

The da, as this court undersiands it is that there should be 7

solermn warning civen to the Jury.in oterms a jury can

understand; 1o safesuard the accused.* '

The question is what is the accused man being protected from if the
ofien stated reasons arc absent? If there is no question of neurosis
fantasy, spite or shame of prior consent, from what is the accused being
protected? If there is no evidence of animosity between victim and
d_LfcndunL why is an identification warning insufficient? The issue is
stmply whether the complainant is mistaken. Of course this argument
assumes that no child, accomplice or person of bad character is a witness
for the prosecution.

What is clear is that these cases show that the Baskerville definition
of corroboration was applied 10 sexual ofiences. One unfortunate result
was that English courts did not in any of the cases question, unti
Chunce,’ whether the Baskerville definition should be applied to sexual
offence cases regardless of the issue. This last submission is supported
by the observation of Jacob J of the High Court of Australia in the case
of Kelleher v. RS His Lordship said:

[ can appreciate that the sirengthening of the rules relating to
warning on the dangers of convicting on the uncorroborated
evidence of an accomplice was a salutary development, but |
do not see that the same rules, stricier that those previously
thought to apply, should extend 1o corroboration in sexual
cases. Where there is a development of the law in one field
it does not necessarily carry over into a similar field...But
when one branch develops, as without so t/ecidin.g I would
think it has in respect of wWarnings on acwlnpiicc.‘i. I wounld
need to be satisfied that the same fuctors wiich led to that
development ought to be carried over into similar but nor

54 (1967) 51 Cr. App. R. 345.
55 Idat 34y,
36 Supra note 3.

ST 1974275 131 CLR 534

A

NEUROTIC FEMALES, FANTASYING WOMIEN I
AND LYING GIRLS

identicaf subject-maticr of warnings on corroboration in the
case of sexnal offences o but | must condeos Hiat 1o
puczled why there is o greater need for corroboration of
identificanion of un alleged rapist o mdecent assaudicr than of

a murder ullcmplu.ﬁg(my cmpliasts)

His Lordship has so eloguently exposed the fundamiental error of
thie bEnghish courts. They transplanted, uncritically. the lasw as des cioped
in relation to accomplices mnto the law relating o sexual ofiences without
any analysis of whethier there should be any modification ol the Jaw. The
underlying reasons for the warning in the case of accomplices, though

simifar, are guite different from the reasons for the waning o sexual

offences.

Ihe Kelicher case™ laid the foundation for @ revision of the law in
this arca. In this case the defendant was convicted ol rape of an adult
victim. 1t was conceded that the complainant was raped and that the
defendant was present when she was raped. He denied raping her. The
learned trial judge did not give the corroboration warning. This was the
point taken in the application for feave 1o appeal. The court rejected the
submission. Barwick CJ failed to appreciate the need for a corroboration
warning when the sole issue was whcther the complainant was hionestly
mistaken in her identification of the assailant. The leurned Chicl Justice
found that “the rulc of practice as to the warning to be given to the jury
is related to reasons which have prompted it.”*" He concluded that no
warning is required “where those reasons have no play.”¢!

Another way of putting this is to say that the corroboration warning
1s not required merely because the offence is a sexual one.

It was this reasoning that commended itself to the Englisli Court of
Appeal in the case of Chance.%? The complainant ,suffered black eyes,
broken teeth and a bruised arm. This was after her house was burgled
and she was raped. It could hardly be suggested that she was neurotie,
fantasizing. motivated by malice. spite. consented to sexuul relations
with the convict but is now ashamed. Nor could 1t be suggested that

because she was female simply a liar,

SE R at Soe

39 Supraai 57

00 Supra note 57 at S43
61 1d

62 Supra note A6,
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The patent absurdity of requiring the corroboration warning when
the sole tssue s ideniilication and there are no special cnrcumstancees that
would suggest the desirability of the corroboration warning  was
highlighted by Roche Fin Clianee ™ He said:

[ one applics the corvoboration rades sivicily, the woman's

evidence abour the identiny of the intruder reguires no

corroboraiion if he confines finself 1o robbing or sicaling,

bui pust be the subject of the usual warning if. having stolen

or robbed, he then goes onio rape the woman, despiie ihe fact

that the rape would be almost certainly give her more

opportunily and more incentive 1o observe and memorize his

appearance than the ro

If the law demands that in thosc or similar circumstances the

usual wurning should be given by the judge, it puts an

unexpected and vnwelcome premivm on rape. 9

This passage 1s really an example of the “practical difficultics™
referred to carlier as 1t shows the difficulty of maintaining the proposition
that a corroboration warning should be given in a sexual offence where
the only issue 1s identification.  Contrary to Viscount Dilhourne’s view
that the victim of a sexual offence is likely to have difficulty recognizing
her assatlant Roche I {elt that the victim would in all probability have a
greater opportunity to see her assailant - a position consistent with
common scnse and expericnce.

The Jamaican and Eastern Caribbean position

The law in Jamaica was in the same unsatisfactory state until the Court
of Appeal of Jamaica in R v. Derrick Williams® cmphatically rejected its
previous decision of R v. Donaldson.®® The facts in the latter case were
that the three applicants were convicted on an indictment containing six
counts: the first count charged them with illegal possession of a fircarm,
counts two and three with robbery, count four with attempted rape and
counts five and six with rape. There were convictions on all counts
except the sixth. The convictions on counts four and five were
challenged on the basis that the fearned mial judee failed to warm himsclf’
of the dangers of convicting on the uncorroborated evidence of the

63 1d
04 1d at 6601 GoTA
05 Supra now 1.

OC (1988 25 LR 27
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complainant.  The convictions on those counts were quasiied. The
Jearned wial judge approached the case as one i winels the real and
indeed only issuc was one of identihcation. The court through Carey JA
said:-

There can be little doubt thar the cases esiainiisic Hial a jar)

must e warned against the danger of acanyg apore e

wncorroboraicd evidence of die victing of ¢ seauad assanli and

that this rule applies with equal jorce i cases waere dere ts

no dispute that the sexual offenice has been comnuired and

where the only live issue is identification.” Gy cnipliasis)

s this case from

The quesiion that arises is how dificrent i
Chance?*8

In the Eastern Caribbean Court of Appeal a simifar problem arose.
In & v. Pivotie® the defendant was convicted on an indicunent cliarging
him with housebreaking and attempted rape. He appealed his conviction
on the ground that the learned trial judge did not give the corroboration
waming. The court agreed and quashed the conyicton on tie attemipted
rape count but affirmed the convicton on the houscbreaking count! The
court correctly appreciated the difference in policy reasons for the
identification warning and the corroboration warning but concluded that
the identification warning was insufficient for a case ol this nature. ™

Pivorte’! like Donaldson™ produced the thoroughly unsatisfactory
result that on a multi-count indictment that contained sexual and non-
sexual offences where the issuc was the same in respect of all counts,
namely the identity of the criminal, the complainant’s evidence was
acceplable on the non-sexual ofiences counts without the necessity of a
corroboration warning but debased in respect of the sexual olicuices.,

The much necessary corrective having been done 1 Janaica™ it
was now the turn of Grenada., Mr. Gilbert was convicted on wdicunent
that contained a single count of attempted rape. The sole issuc at the trial
was the identity of the attacker. Mr. Gilbert did not dispuie i fuct of

07 Id. at 280.

6% Supra note 36.

69 (1995) 50 WIR 114.
0 1dar H17-118

71 Supra noie 6@

po

Supra note 66,

3

3 Sece R Donovan Hrighe, supra note 1
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the rape; his defence was T am not the rapist.” The fcamed wial judge
quite sensibly treated the case as simply one of identification and omitied
to give the corroboration warning,  He, however. gave the Tuwrnbudl
warning. 1t 1s unhikely that the judge unaware of Pivone. ™ 1t scenicd
casc of studious and deliberate avoidance oi an obviously bad decision.
The conviction was reversed in the Court of Appeal. 1t applied its
previous decision of Prvorie.”™  The issuc for the Privy Council was
whether Pivote™ would be upheld or whether it would approve of the
new approach as reflected in Wright'" and Chance.’s The Privy Council

-

applicd Chance.”? Wright® was not cited 10 the Board.

Lord Hobhouse, speaking for the Board, demonstrated that the
decision of the appellate court was based upon the now “discrediied
belief that regardless of circumstances the evidence of  female
compluinants  must be regarded as particularly  “suspect”  and
particudarly likely to be fabricated” 8" Lord Hobhouse had great
difficulty accepting the proposition that the full corroboration warning
must be given regardless of circumstances and what the issues were in
the particular case.b?

In commenting on the corroboration warning Lord Hobhouse said:

But the rule was in truth a rule of practice and said to be
based upon “long judicial experience” ... The rule is always
liable to be reassessed in the light of further experience or
research and reforinulated in order to better to perform that
Sfunction.  In their Lordships' opinion the rule of practice
which now will best fulfill the nced of fuirness and safety is
that set out in the passage they have guoted from the judgement
of Lord Tuvilor of Gasforth in R v. Mukanjuola [1995] 1 WLR

74 Supra note 69. 1t should noted that Prvone was atso an appeal from Grenada which was binding
on the learned trial judge. Pivorie s case was decided by the EBastern Caribbean Court of Appeal
mn 1995, four years before the tnal of Gilbert, The tnal judge scems 1o have been the samie in

botli cases so ignorance of the Pivorre decision ts an unlihely explanation for not applying it.
75 Supru note 69
76 Supra note 69.

Supra note 1. Hiright was decided by the Court of Appeal of Jamaica ten months belore Githert

~3
=1

was heard wthe Povy Councit
78 Supra note 36.
749 Supra note 36.
80 Supra note 1
81 Supranote 21 al 150711

¥2 Suprunote 21 at 1503D-H.
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1348 1351-1352 The vuidance oiven by Lord danvior of

Gosforth CJ should novw be jolfowed

What this means is that the corroboration warning s no longer
automatically required “merely™ because the ofiences 1s a seaual otfence.
This conclusion is supported by R v, AMuhanivoli’ Gilhere did not
involve any statwtory provision similai to section S2i1) of thie b niglish
Crinnal Justice and Pubiic Order Act 1994 1 wae pnne coninnon law.
[t is impossible to overstate the significance of thts development.

Mekanjuolea®® was an appeal in which secuon 32¢1) of the Crinnal
Justice and Public Order Act 1994 fell for consideration. The purpose of
section 32(1) was to abolish the autonatic corroburation warning in
sexual offences. The appellant optimistically submitted that the warning
ought to be given despile the enactment of section 32 because the
“corroboration rules developed in case law was (hat .. complainants [in]
sexual offences may lie or fantastse for unasceitainable rcasons or no
reason at all” 8% These reasons it was further argued “cannot cvaporate
overnight” 8 Therefore he concluded, “the traditional warnings to juries

shouid continue™ 59

In giving the court’s understanding of scction 32(1) Lord Taylor of
Gosforth said:-

If that were right, Parliament would have enacted section

32(1) in vain: practice would contimue unchanged. {1 is clear

that the judge does have a discretion 1o wart the jurv if lie

think it necessary but the use of the word “mercly™ in the

subsection shows that Parliament does nol envisage
warning being given just becaise the witiess compluins of a

B

sexual offence or is an alleged ace omplice.”!
The courl was not prepared 1o turn back the clock in the light of
clear tegislative cnactment that sought to free trial judges frony the duty
of giving the automatic “traditional warnings™. The fearned Lord Chief

t x(lleJ [SO9A.

83 Supra note 2

84 [1995] 1 WILR 134%
85 Supra nowe 2|

(
87
8& 1d
¥ 1d

96 Supra note 84 at 13501

Supra note 84.

Supra note 84 at 13501
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Justice then gave gaidance on the application of seetion 32¢1 1.
the guidance Lord Hobhouse approved. This was done even though
Grenada, at the tme, had no statwtory equivalent 1w the bEnghsh
provisions and the Gibert cuse” was an appeal dealing with the

This s

common law.

Section 32(1) was the statutory response to the recommendation of

the Laglish Law Comudssion’s Reporion the Corroboration of Fyidencee

it Criminal Tricds®? which endorsed Chanee ¥

There can be no doubt that Lord Hobhouse regarded section 32(1)
of the Criminal Justice and Public Order Act 1994 as correctly expressing
what the revised rule of practice ought to be. His specific endorsement
of the Mukunjuola guidance leaves no room for arguing the contrary.

The approval by the Board of scction 32(1) and Makanjuola”” is not
to be taken as extending to accomplices and children because the
Gilbert®® casc was a sexual offence involving an adult female. There was
no issuc of accomplice or child testimony. More fundamentally the
policy reasons underlying the corroboration warning in those mstances
are different from those underlying sexual cases. In sexual cases, to
repeat, the rationale was that victims are prone te neurosis, fantasizing,
and lying. Lord Hobhouse should be understood as saying that where in
a sexual offence the witness is not a child and neither is the testimony
under suspicion for any reason and the sole issue Is identification then the
corroboration warning is not required. In effect, Lord Hobhouse has
arrived at the following proposition which can now be stated with full
confidence: the corroboration warning in respect of adult females (and
adult male) is not to be automatically given merely because the offence
is a sexual offence. This, in effect, confers a discretion on the trial judge
to decide whether a corroboration warning is required and if it s, what
form it should take. The warning should no doubt be influenced by the
factual circumstances of the case and the issues that are to be determined
when all the relevant evidence has been, admitied.

91 Supra nowe 84 at 13311 1352C
92 Supia note 21

93 Supra note 21 at 1505C

94 1d

03 Supra noic 84

96 Supra hole 2.
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Conclusion
The courts through judgments of Lord Hobliouse, Foue P, Rochie J and
Barwich Coin Gilbert 97 Williams,” Chance™ and Kelleher'Y have
croded the main pillar of the automatic corroboration warning in sexual
offences where adult females are the vicumes.  The judges have
demonstrated that the corroboration warning based apon the Tikelihood
of adult females Tying. being neurotic, Tantasizing o ashaed of
consenting 1o sexual relations 1s no fonger valid ..t ever was. It is
submitted that the courts now have a discretion 16 determine wihicther a
warning of any type should be given in sexual ofiences in which adult
females (and adult males) are the victims, There i1s now no logical or
practical reason to restrict the development of the faw to cases where
identification is the sole issue and the victim is not a child.

Is this not the same as saying that the corroboration warning need
not be given by reason “merely” that the offence 1s onc of & scxual
nature? The slur has indeed been removed.

Y7 Supra note 2|
9% Supra noic
Y9 Supra note 36.

190 Supra nowe 57,



