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Introduction

II is hoped that in due COllr,YC, the legislature will examine the
validit) , oflhLY H'arning which has del'e/oped through Ihe
common law and which casts a "slllr" Oil Ihe character ojour
It'omen. The so calh:d llecessi~J'.IlJr the 1l'arniJlg is based Oil

the presumptiun Ihal our 11'Ulllell ji)r "variuus n.:u.w!J.\ " I/l(Il'

fabricate allegatiolls of sexual (dlences agaillst uur men.
There can real(y be flO rational reason in 0111' time,.fiJl' coming
to such a conclusion but (:I'en so, (/ rribullu! ujj"'lcl should be
capable ofdetermining her creJibiii~I', as it Joe...,' q!' witne.)'ses
in almost aU other cases, without having the supporl oj
corroborative evidence. The (Jlw/ilion (~lthe requirement has
been accomplished in other jurisdictions and if is our view
that the time has come for this to be addressed in our own

(per FOlie P Regina v. Derrick lVi/liums!)

This is perhaps one of tl1(; must c),plleit and scatilillg C11tiei:;11J. by a
.la11laican cOLlrt, of the mandatory corroboration wuming tlwt the
cummon law dictated should he givcn in sexual ofTencc cases.
According to the common law this warning must be given once the

I SCCA 12/l)~. sllp op 11 (April II, 2()()] LCUlln Uli\ppl:al ojjulllJlca 'J Iii., j::, Iill: llllld cxprl:S~joll

b) till: .Iallldil:U11l:UUlb illl:rC:<lslIlg dlssatl:,ra,'lIUJi \\Itl, tilL Id\\ 1)l1l11~ dl<.'d, :c.CiL aL,,, 11' \, UII//III'UIl

(/ngh/{ulIrcpurlcdiSC(,,\ 13U'l)(,(JaJ1uary I~, 19\iilljll'1 BIIIgildlli.lII'JIId,JIIIJ/()!l1!,'gl.\/c'l'&
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nilellce j:, (j sexual une and il 1l1:lll('!:-, IIU( wh:llllli.' ::-,pecillL issue is in the
case.

What developed, ilJitially, as a jllOphylactil against the possibility
of erroncous convictions based upon polclltially unreliable or suspect
testimuny began to suhvert COli \' iel ions that rested upon reliable
testimony il'om victirns in cases where ilknlily was the sole issuc at the
trial and none of the "variow) reasons" that would prompt the
corroboration \.vaming was prescnl. Tbe corruboratioJl wl.lming, it would
seem, had become an end ill itscl f and not the means to enll; the end
being a fair trial for both defendant and victim having regard LO the issues
raised at the trial.

This alticlc focuses 011 adult ferna Ie complainants, The burning
question is, should the testimony of female adult victims of sexual
offences be subject to the cOlToboration warning when the sole issue is
identification in the absence of any reason that would suggest that such
a warning would be desirable or necessary? Or to phrase the question
another way, shouldn't the identification warning be sufficient to assist
the jury to detennine the real issue in the case'!

While it is agreed that there is the need for refonn , unlike the
learned President of the Court of Appeal of Jamaica who believes that the
legislature should act, it is the contention of this writer that the courts
have accomplished what it is suggested the legislature should do. If this
conclusion is stated too positively let it be restated in this way: the courts
can now achieve the same result through judicial development of the
common law.

By an examination of the specific problem of whether the
corroboration warning should be given when the sole issue is one of
identification it will be dcmonstrated that the CLllTent state of the law has
undermined one of the main reasons why the common law required that
the warning should be gi \fcn. JI can nov. bl; said that the warning is no
longer required merely "because ... the uffence charged is a sexual
offence": irrespective of the.: real issues for dctenllillation. The common

2. Section 32(1 ) of CriJJlllla] Justicl' aJld I'ut,i Ie Unkr Act I()Cl'! (Ii l<) rcads

AI/l' requiremellt llhere bl a/ u (rial 0/1 indie/men/ if is ob!igolO!"I lor the court to give IhejllJT a

we/mill}; ufwlIi cOIll'icIIlIg thc IIcellsed (1/1 thc /I/Icormhol"lued cI'ie/cllec of u pel "Son mcre~J'

b<:causc thai persun is

(a) an alkgcd aCClJlllpllCL uJ tilC accu:;cu Dl

law, therdore, ha.'> dchiL:VCc! lhe S:IIIJ~ result as tlle sectioll 31( I ) of the
Criminal ./usticc and Public (iil.ilr !~cl jl)l)4 (lJL ) ill rl.:'1';.;,1 ul lhe

testimony of victims uf sexual U1]CilLC ..., <Aller than cllijdn:n.

The ultirnatc COllclusidll uJ Uib alJuJY~;I:' 1;-, dwt (j trwl Judi:!\ nuw haS
a wide discretion in the tllal ui 4l1i\ sexu;t/ U11"l:l1CC, (Jilin tlla/; lilUSC in
which chi/ellen arc vicurn~, tu lkudL \\iJjdhcr aliY \\'a1lljlle::. :-,IHJuJd be
given and the content 01 :;Udi v.· ...mllng. NI: Juugu siltluJJ tllClt: be a
mechanical applicatiun olthe !.Iv. Ull v. anllllt: ~hullJd fH: CilSl' specific
having regard to the htctllal issuc:, raised.

The reasons fOI wanling

The corroboration warning developed ,JI common law because i: was
believed that ccrli:tin categories ufw ilil\::::.ses were lmrcliablt.: al worst or
suspicious at best and to convict allyum: on tllGif testimony alone was
undesirable unless the dcciden, uf tad \vcrt fully (Jlcncd to tIle pus~~ible

unreliability of tile witnesses as well as the reasons /(JI thclr ulIrcliabiiity.

These categories were cbilJu:n of telider years, accomplices,

complainants in sexual oIknccs and persuns of bad character. 3 As stated
earlier the common law practice ft:Cjuiring the corroboration warning
developed to prevent wrongful convictions based upon possible
unreliable testimony. It was felt that the potential for unreliability while
well known to lawyers might not be fully appreciated by lay juries, Once
the common law decided that this was the policy bchinu tIte warning it
now had to formulate a way tv "operationalise" this policy. The
implementation of the policy took the Conn of warnings that were to be
given to the jury v,rhenever they \-vere considering the testimony of these
"suspect" witnesses.

These witnesses were so badl) regarded that the jUi}' were tuld to
rigorously scrutinize the "suspect"' \vimcss's testimuny before they (the
jury) relied on it. Tht jury WCl c tu Ill: akrtcd tu tJH': inlJcrcl1l dangcl of
relymg on such evidence. Thl' purpose (;/ the warning ""'as to dn'v'.: hume
the point that it was alwa\'~) bcttl~1 lu h;lV,,- run (,bOraliulJ til' th-: k;[imony

of the "suspect" WlLlless bu! if thel;. \':a~ llUI1C tllen tlle U0fcllJJIll shuuld

~---- ._----_._-----_.-- - ----------------_..._._--
(b) wkrc lk onence char)!ed t" a ~cAlI,d OI!cIICC the pa"llJI in n.:spccl of wliulll it IS

allcgcci tu h<.JI·c beLli COllliJ',lil,,,!: l~ I:l.ld" ablOgalul. Illl~. cjllplidsl~;)

IllS qUIte lii,,~I'. lhat Ii". k,I!!luj h~:j,.klll II' 1i:IIHi l;j',\hl()!I:O iiLc thi~,

LWI' \, 1.I/hoIl1'll" (1'(,'(/ :,", ( I. API' I' i,'I\ 1,,:1 i (lid ILliloll:lll!. I, \ ..J/'CIiCli (IWi(.) 03

(1. ApI'. R. ::.n, 2<; I pt·] lUll! IL,:I'!ldlll ,1Il\' 1"_'1 iu,d f\ckIJ':: at .2~-)1I-2i;,').
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not be convicted Ilnlcss the ,iury cxamincd the evi\.kiln.~ or the "'suspect"
willie:">;, C.\llCJIlciy cdlciuliy. il b deilL lIILlc/ore, tllalthe dlrectiu!l:, werc
not ba~ed on the issues in the case but 'rather on the suurCl' uf tlIe
evidence.

Jf this wen: llot complIcated enough. the CUllJIllOn law demanded
that the trial Judge vary the content 01 the \Vamillg depending un the
pn:scllcC or absence uf corruboratlve evidencc. II there is nu
cormbul'miull thul the judge shuuld ~,u ill/l.>nil thc lUI)' alld cxpluill its
significance. He should also say \vhy it would be dangerous to convict
without calToburatJun. 4 On the olber hand if the judge de~idcs thai there
is evidence capable of providillg cunoburatiulJ (lieu he shuuld puin! uul

this evidence tu the jury but ultimately leave it to them to decide if the
potentially corroborutivc evidence corroborated the witness. 5 The
corollary of this is that if the jury cuncluded it did not corroborate the
witness then they should treat the evidence of the "suspect" witness as
unconoborated,

The reasons for the warning as appl'oprialc jiJr each ('a(ego/:\, (~l

",suspect" witness should also be prcssC'd upun the jury. 6 This meant that
the content q{the warning would vary according to the category in which
the "suspect" witness fell. In otber words, the requirement for category­
specific warning meant thal the content of the warning was informed by
the specific reasons why the testimony each category of "suspect"
witness should be approached with caution.

One writer on the law of evidence submits that in the case of
children suspicion arose because "of the risks of hysterical invention,
childish imagination and collusion". 7

Judsun J of the Supreme Court of Canada formulated the reasons in
respect of cbildren in this way:

The basis/()r Ihe rule o!pruclice which requires thcjudge 10
wurn thejlllY otlhe dOllger oleuJ1I'feting on Ihe ('l'idence uta
child (Tell 11 '!zen Sll'OrII as a 11'ilfless, i:. the menial ilJll1lullI;'itl'
~I children. Tilt:' difficulty is .low/old: (I) j lis ('a/Jueit\' (~!
ohsclTUliull. (2) fILS COpt/ClZI o! recollectiolt, (3) j lis ('{{paci!\'

4 1<\ SfJelllcl(j%6)o.iCr.!\]Jp,1!.2772~(I.

5 Id

() SlipJ ,[ 1I01L' -l al 2xo. 2o(l

7 tviulj"lh). j'clCI. Lei. D!l/<'!,.\/Ulh', (JUIlIi/"'! hULll, l, \ i'/'.'.l;. iii !,\}r,

tu lIIIdl'I," i( II/d (jill'''li, iI!, /illi tllit'! I;', IIII( iJl/(J!l~)t'li/ "II\! I ( -J l

lii\ III,)/'{!/ /i'\/){)lJsiJ"!llI i 11/,</1/011'1' Oli i.ll,"!!, l ," 1<1 ! ,i/'"

5()(j},0

It b subndlled tkll tilC:>C rca:-,ulI;:, i.i>.Jvanlcll Li> .ill,L,UlI .i ~r:l l-dl\.J'ut

rcadlllg aJld thoughtJul n.Jicctiull IJld) applY Cl]llidJy III ,">Ulih,: udldl~" Tilis
JllITlJ ULll iotl b) JUdSOl1 J Ie Jkcl:, it i::, illLL'P!ilIlU: Ii i tIJL Jil UI'U:,llJ Iii i then the
n~L ul unn.:Jlabifll.v ut' a child\ ICSIJJIH.JllY b'I:'L:i..I lIpull ilililidlu! lIy and
pu.>sibll: JJlI:-'U1IJC'blulJdilJ~ uJ \\1.<1lllc U! :,lJl': S,I\·\ UI l'.pU1L'jjLe,: dil very
real anJ slwuld never be L1Jlder\;~)lilildL.;d, II IILt~ aL..,u been ~,~lld that
children arc quite suggestible alld 111,-!)' r~pcat VI/lidl they bclk'\'l.: an
influential <.tuult wislle::; tilCllt tu ~,ay (11 tlll'y may sllnpl)' be "Cl)ac!lcd"' do
damn the ddcmianL May be ij j:-, tilJle thUI the bw luuL~) ut V;h<'ll has been
ilappcning in tlie beha viuuraJ SC1CIll.CS tu sec i j tite courb 'Lu1lll110n
sense" posltiuli is actually supported by cmpiriL'<.d evidence. Be tll~11 as it
may, this is how the 1m\' regards the testimony of chiloren.

The danger of acting upon tlK" uncorruborateJ eviJencc of
(lccomplices. in the eyes of some, is self eviJcllL But having said this it
is not entirely clear that the full \varning is l1cedcu in every case. Jt is
certainly true that accomplices may attempt to avaiJ or minimize their
role in the crime being proseclIted or they may simply f;:lbricatc evidence,
Accomplices VI'110 testify f()r the prosecutiun are unell crilllinab wbu arc
seeking the quid pro quo of a lighter sentence or to escape prnsecution
altogether in exchange f()f their testinwny. Indeed, when oIle looks at the
ranks hom which these persons come jt is perhaps not surprising that the
common law sought to alert juries to the dangers of acting lIpon their
evidence alone.\)

\Vith regard to complainants ill sexual cases the reasulls uJicn sl<.lted
for suspecting their credibility arc: the charges are easy to make and hard
to refute the victims may be neurotic orjust plain liars. Pcrhap~, the most
modern, sexist statement of why the corroboration warning is lUllsiJcred
nccess:':lry when the victims arc 1c11l~di,.: is Illul of"SaJIlIUJJ LJ 1Il J; \. I/CI7IT,

R V. !I fU171l illg I () ,

'fhot t/icjudge IIL/s 10 do is to lise clew' Lind Silll/JlI( IUII,::ucI,!.:,C'
tlicit lIi1/ luI /iOll f dUll!i! CUIll't..T tu the jun' t17m ill eusc: ()I
alleged sexual offeltces if is ,.e(J/~1' J(/l7gr:.~"Ol·IS to cUJ1I'iel Ull the

'J uhlll' .1UIII(' \ A ,'11t 1,,1/ \. Ilil ()lIlt'J! 11 l)i>':', ~)( 1< ..J f'Y. <-+ 73 q1I11ll'd l'y lldvnc:., .Li \ Iii fill ),',I/C \,

11/, ('d 1,,/111'(//1 ( I'/? ~ j 211 WII.'. -lliJ.t4( I
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evide!7ce 0/ the l\'omO/l ur girl ({Iollc. This i.\ dU/lgerow

hCllllfH humall c.\.jJcriell(,(, has ,,,,flOwn '"al in thc.'t)C COUrIS

girls {[lUI women do sometimes lell 1m eJltire~J' fah,e stOlT

which is em,y to /llbri('atc, but ex'rellle~J' (Iij/ieult to refilte.
Such stories arc fabricated/iJr all sorts (~lreasons, which 1
]leed !lot /lOW enuJIlerate, {lml ",;ollletimes fl.)r no reasoll at
all, II (My cmphasis)

A clearer judicial slJkmcnt that f~l11ak victilns in ~cxLlal olTclH':l.:s
are pathulugical liar", could hardly be found. \NlJile it is accepted that
some allegl.:d victims lie, to conclude that the lic is told becausc of the
victim's gender is a difficult propusitiun to establish either a priori or
empirically. It is strongly suspected thut no behavioural scientist vvould
attempt to establish slich a proposition empirically. Even if it is said that
the neurotic or lying witness may be either male or female, it is quite a
stretch tu argue that victims ill sexlIal offences arc more prone to lie than
victims of any other type of crime merely because they are the alleged
victims of a sexual atIenee. I las it ever been suggested, for example, that
female victims of common assault, a charge that can be easily made
(some would say it may be easier to make) are less prone to lying than
female victims of sexual offences? Are common assault victims less
neurotic? No one has suggested that the law should demand a
corroboration warning in common assault cases.

Salmon LJ was expressing, in the twentieth century, a centuries old
prejudice long held by the judiciary of women who were complainants in
sexual offences. This view has found expression in the ancient texts of
Sir William Hawkins and Sir Matthew Hale.

The prejudice existed not only in the United Kingdom but also in
the West Indies. Satrohan Singh lA, speaking for the Eastern Caribbean
Court of Appeal in Pivolfe v. R,12 after quoting Salmon LJ, added
approvingly, "f:..jome (~f the reasons mentioned therein were sexual

neurosis, .I(/!1ta)~l', spite or rc~jilsalt() admd consent because (~rshame". I J

In a Ie::.::. charitable time Sir William Hawkins said that if a woman
conceivcd after she \\'as raped that lllay be evidence of consent. 14

-----------
II (19()\)) 53Cl.ApfJ /{ 15U.15J

12 ()lJ()SI5UWlR 114.117.

j) Id at 117

14 I J lal'.'klll:,. \VilIi<Hl1. .1 heali,r oj Ihe /'ic(1) o/I!I, ()<lII/I. clJ. 42 ~ :' p, I (Jb, (CJ,uland
Publtshlll1,'. Inl. lLJ71\J.

Sit f"Llttill'\V I LIlt- \vrull' III "(1J1I\, \\(1111\..'1['

nllr UII rile ()lln'r side, i/ slle ('(JlIl'ct//t,d II/{ ill/III: I lUI "m

CIJf/sill,'l'o!J!C rifJ/c uffcF sIlt' hud (I/JjJU!'IIiI/l11 If! «(IIIl/l/d/n, 1/

lite II/lICC, ll'hl'l'e l!7cjOc'lliUS SUPI'(J.\{.'c/ 1(1 /it CUIJlIllilied, 1\('1'('

flew {O I/lJldbi[(//l/.\ or COlJllliOf! rcculI! Sc 01 PLl.SSU:.:( (~f

!Jel.'-;sellgcrs. (f}h! .\he muu'e J/(J OliUn 1111e1l the !uC! (/.\
slI/Jj!used !o be dOI/t:, when (//ld 1'-//l))'C i! IS /1)'u!lui1Ic silt' lit/gil!

he /ico/() bl others, Ih, 'Sc (11/. / iiI, like ('i"W/I"ft/ilLL.'.) L'dO,1 <i

stroJ/g pn:slIlJljJt iUJi, li1u/ liel !c'.l !lJJlOn.!' is lul\( ouli'/;;/:;Ilcu'. i

Sir fv1atthcvv. inf(jrmcd mOfL' hy li1dk' j11\.:jlldll:L dId]) by reaSOll, vvas
iaying down a "lLl\-v"' of femak: bciwviuur. II' sill: was Ljllll:t Il1

circumstances wllcn she cuuld have sCleamcd or made 110 complaint for
some "considcrabk" pcriod of tiIne uncI the crime she was prcsullJcd to
lie! Allhough the law accepted that rape was u ;,.;criolls crime the victims
ofscxlIal offenccs were sCCOIH.l clll~)s LiliLCllS inlilc kgal kingdollJ simply
on the basis or the crime they alkgcLJ \-\ •.b cummitlcLJ against them.

\Vhat is corroboration?

This question was answered in EngiisiI jurisprudence by the famous case
of R v. Buskerl'ille, 16 a case dettling with accompiiccs. It is necessary to
set OLit the much quoted passage in order to make some important
ohservations.

I}£:' Iw!J [hut evidence in cor}'oho)'Uliol1 must be! independcnt
tes tinlOn) ' wit ich qffecIs the (lee-itsed In' com leel illL't; or telldiIlg,

to cOll/leCf him with the crime. III other l\'u/'{A, il JIll/st be
evidence which implicates hilll, thaI is, which COli/inns IJJ

some lIlu/eria! purlieular /lO! OI1ZI' Iltc c1 Jidc/lcC thut /he crime'
has been commilfed but al)'u IflUl tlie prisoner cOllimil/ed it 17

The Baskerville definition was in response tu a question thai the
court itself had pused namely whether evidence can be sllid tu be
corruborative if it relates only to all illl.:idellt ill tlH: crilllc but dues not
CUllllccl IIlc accused with II ur if it rciates to the idclllII y oj the <ll.dISC but
due::' Ilul COIIlIlC[ illln tu tllc criIlJc. i:,

j~ 1 Ilak. ,'v1CJII!JC\\. The I/i.\I(ln Ie! Il1e l'/t!".~ of Ihe (rmlll clJ .:L) Ii (1.'-; (LUlIJUIl huk~slollal

Hook" {.ltl .. Il)] 1)

17 ILl a' () i

1:--: ld al XLI
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Con'ohonltion ill sexual offences

In R v. JUlllcslt; the complainant, an adult -woman, was raped. The fact
of the rape \va~ not in issue. The issue was who raped the victim. The
facts sugge~t that the complainant might have had some dinJculty in
identifying the attacker despite the fact that he spent over five hours ill
the home ufthc complaint. He attacked her at 10:30 pm as she was about
to enter her room, 1<Jrccd her inside., raped her and stayed there ulltil 5.10
am. Al 4:45 pm thc same day she purported to identif)! the defendant
while standing at her house \"vhen she saw three men walking down the
road. When he was held by the pulict: be vehemently denied any
involvement in the crime.

In his summation to the jury the learned trial judge made a number
of critical errors including directing the jury that medical cvidence of
sexual intercourse alone could amount tu corruboration. This was clearly
incorrect since evidence of sexual intercourse is consistent with both
consensual and non-consensual intercourse. In the context of the case ,
the most egregious error made by the Icamed trial judge was his failure
to alert the jury to approach the identification evidence with great care.
This latter omission was sufficient to reverse the conviction.
Nevertheless Viscount Dilhorne took the opportunity to cast the
Baskervil/ian shadow over this area of Jamaican law by stating that in
cases of rape the corroborative evidence must confin11 "in some material
particular" that (a) sexual intercourse took place, (b) it was without her
consent and (c) it was committed by the accused,:w This way of
fornmlating the law was said, in a later case, to give "rise to practical
difficulties".:21 The deflnition of corroboration applied by the Pri vy
Council was obviously the Baskerville definition.

Viscount Dilhorne sought to justify his proposition by suggesting
that there is an enhanced possibility of en-oncous identification in a
sexual offcnce. His Lordship said:

in ,sexual cases, in \'ie11' of the ]Jossihi/in' oj' error in
idelll[/icalio/l hl' the complainallt, conobo/:atil;e cl,idellce

confirming in {/ I7wteriu! jJunicular her cl'idellce t!Jot the
accused v\'a~ the glli/(l' 171017 in just as important os such

19 (197J):iS Cr. Apr R, :2l)t)

:20 It! '11302

21 R v. (ii/hell 12(j()2J 2 WLE 1..)% (I'e)

NELIHOTlC ITf\1ALES, FANTASn.I\iC \VO,~I[!\
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el'idel7ce cOlllinning thu! illfc/('(IL/I',c look {'/U' 'I' It'ilhu/I/ /WI'

"consell/'--

It is somewhat far fetched tu suggest that ViCliJlb ui II sexual
offence arc more prone to error tilall viuims in utbel typc', oj l:ll:)C:, \-\'ben
sexual offences by their nature brIng lhe assailalll ill clusc pruximity to
his victim. His Lordship's ()b~;ervaLi()ns would hllve grcatl~r Jurel" if the
phrase "possibility of error in jdcl1ltl'lcati0n" \\lTt' IlIUJiIh.:U tu read
"possibility of fabrication". In tIll: muddied VCl:>IUJj Ulcie wuuiJ be an
"error" but the cause of the "errol" ill identiflclltion would IInl be an
honest mistake but a lie. At least lhi::, wuuld be cunsist~nt v.' nIt sUllie of
the reasons expressed earlier WIly tin.: CUrrUlHJliitiun ,"varUiIJ:.!, "vas

developed in sexual offences. If, l;owever, my attempt at pruvi:lillg a
hetter reason than that provided by the learned Law Lord is Jllst as
unacceptable as those which he adduceJ, it is nearly impossible lo'./ustify
isolating victims of sexual off\:l1ces for tile dubioLls honour of beil1 P moreCo

enol' prone in identifying their attackcr~ than victims of other crimes.
Not even the developments in the law of idcntification have gune so far
as to suggest that some kinds of will1eSSeS are more prone to errur in
identification than others. 23

To be fair to Viscount Dilhorne his reasoning is consistent with two
of the three commonly cited cases cmawHing from the Engiisll (oun of
Appeal that decided that the corroboration warning should be given in
sexual offenccs when the solc issue is identi ficatioll. These three cases
are now examined.

The English Position

The three significant cases arc R v, SL1II'l'C/: 24 R v. C/I'ncs;:2':, and R v.
Trigg.:26 Close analysis will show thal t11e first of th~se cases did not
decide what has been subsequently attributed to it. ConseyucJltly, the
later decision of Cfvnes27 which purpurted to follow S(JI\YLT:!~: i~) bascd
on a misunderstanding oftbat case. The error \-vas repeated in subsequent
cases. This misunderstanding \vas introduced into Jamaican juris-

22 SuprLl nOle: I (j at 302.

23 See R \. 7ill'llbllf! [1977J (lB 124; !? v. ScOl1 & lI~tllen (InYJ ol) {r. App. Ie IS3

24 (195'Jj43Cr.App.!C IX7

~5 (1 ')(i(J) 44 Cr App. Ie 150

2() tl46.lH7CrApp.J<94

27 Supru nOle :25,
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prudence, all errUI from v,hiclt tilL' n':;Cl Ivery pmccs:-, lt~I.'J ~l~lrt,-,d but is not

yet CUlllpJctC.

In SawI'er:2LJ thc appellant \vas convickd ufan indecent ~l:-,»ault upon
a nine year old male chilLI. The Llcfencl' at tIll' trial prucecded un the
assumption that the assault had takcn place hut that the cOlllpl~linant \\'as

mistaken in his identification. The Deputy ClwirnliJll in dirL~ctilIg the
jury told them that he would not "wurrr !tlu'jllf:U with tli ... (llIc.'lliuns 0/
IUH' Wid c'o!"l'o!Jor(Jziull in this c!wrgc which Olle IlLlS to de:al ~\'ilh in
/lormal cases ".30 There was in bct evidence £I-om another yOllng hoy
that was capable of corroborating the testimony of the victill1.

The Court of Criminal Appeal quashed the convicliun un tlll:
grounds that the directions were wrong and the .i ury must be warned of
the "the danger of acting upon the uncorroborated evidence of the
complainant".3] The Lord Chief Justice wllile rea1Tinlling the existence
of the corroboration warning rule said:

TMs is particular~I' so whcn the comploimlllt was a child 11'!zO,

truc, was sworn vct in/act was UJl~l' nine years old. /t is true
thaI there was evidence capahle (~/ al170ullling to
corrohoration in that the other small boy, .Michue! [the
potentiallv corroborating H'itJles.~J had himself' hecn with
Andrew [the victim}, ' bUl even su, ill regard tu II/(/t smull bol'
there ought, in the opinion of the court, 10 have been al leu~·t
a general warning gillen [() thejwy as to the dungef (!/acting
un the evidence (!l small children, }vhctlzer the child in
question was the cOlnplainant 01' was a child claiming to
corroborale the CO I7lpluinWIt. 3:2

A careful reading of this passage reveals the following points. The
cou11 implicitly accepted that one child can corroborate another. In spite
of this, the frailty of child-testimony should have been pressed upon the
jury. This was not done. As noted already, the testimony of children bas
always been regarded as potentially unreliable regardless of the nature of
the oH't:l1ce. Addcd to this weakness was the hlet that the case involved

~~ Supra lillie :2-.t.

:2LJ III

30 Supra nole 14 at 190. Tilt: case was undoubted i) lreated hv the cOllrt <JS Ollt.: or identification.
The diflicult'y was that the witncsst:s wert: c;liidn':ll.

31 Id

3~ Ill. at Il)()

a sexual offence. III efjl:ct there were nv() strikes against the clllllriainant
in this case: he \vas a child and he \\~b a vietlill 01 u :-,cXLJdl ufknce.
There is nothing to suggest that tIll: circumstances uj till.: jdi...'IJIdlcatiun
were questIonable. It is submilLeJ Lktl tile cUIH..:CrlJ ul lllL' LUUll \-'ldS that
j L1ry were not told of the Jallgn uC acung upun tilc l"\ idclJ(.:": of young

children.

There is aWJthl'J passage iiu!lJ dlL' jUdgillCIIl liut rCLJult'l::--; closer
scrutiny, The court expressly rccoglllL:cd thaI Jl there Vias in fact
corroboration, the failure to give the '"vaming may 1I0t necessarily be
fatal. 3J \Vhat did the court mcan'! The court was saying but itlr tile lact
that the evidence involved children, d bet that attract., <.Ii tile vcry iLasl a
direction to approach child testimony wi th cautio1!, it mighl hJve been
prepared in appropriate cases to uphuld convictions if the corroboration
warning was not given, lfthis is CUITcci then it is submitted that thc court
was not laying down a general propu~:iilion that OIlC;,; the offence is a
sexual Olle then: lllust llecl:ssmily bc d corroboration warning but rather
the court decided that child witncssl:s flJrm a special category which
attracts the corroboration warning regardkss of the ofkncc committed.
This submission is reinf(Jrced by the p(.Jinted statement made by tlte court
that it was concerned that the jury were not directed on the dangers of
acting upon the evidence of "thCSl: s1llall chi IJrl:ll ", \J It j,:, SUblililll:J that,
properly understood, the case was disposed of by applying the law
relating to the testimony of young children and not the law of
identification per se. Therefore, it is unlikely that a conviction for any
offence would have been upheld given the omission to direct the jury
adequately on the testimony of children.

In R v, C~vnes35 an adult woman was indecently ass<.lulkd. The
appellant was identified as the perpetrator. The only issue was the
identification of the assailant. On appeal, the court rejech.:u the
submission of the prosecution that where the only issue is i(klltiJlcation
there is no necessity for the court to gi Vl: the corroboratiun warnillg. This
submission eventually prevailed iii R v. Chal/ce, J(, In rejc\:iJllg the
submission, StrcaUield J relieJ un cS"ollTer,7 in itt, LUldslJljls \'icw

33 Id at IY I.

34 Id at 191.

35 SUPl<J nole :25

3h [j 9So] 3 \V.L.I( (,(,I

37 Supra noll: :24
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Sml'l'CI'\<\ de..:idcu lhal even where the only iSSLll' in ~l sexual offellce \VlIS

IdcJlllfIC..HIUJi tllc currubUU.!llull Vvullllllt'- lllU~l bl.: glvell. III It i~ sllllnij(lcd
that Strcatflcld .I misstJtcu the basis or tIle' dccision in S~fH:\!tTS.'~11 This
lllissialelllcnt uccuncu becLluse Streatfield .1 ionnulatcd hi~ Illa.llil
premise at a higher level of gcnerality than \-\as required fl.Jr the Cd:-.c
befure him.

This errur by StreatJiclJ .I has bccn present ill English law unril
Chol1('c. -II There was IlU analysis of lhe reasons \vl1y a corruboration
warning should be necessary in the case of an adult woman where none
of the reasons that prompt the warning is prr.:sent.

The C(Vlles caStA2 also suffered hom a number of other defects.
The jury were not properly directed 011 huw to deal with an alleged lie
the appellant told the police whieh might have amounted to
corroboration. The learned trial judge lllultipllcd his errors when, in the
opinion of the court, he referred tu evicknce that was not capable of
amounting to corroboration as being potcntially corroborative of the
complainant. The final "sin'" committed by the leal11ed trial judge was
that he did not define what he meant by corroboration. The.i ury were
therefore len to fend for themselves in the legal thicket created by the
trial judgc without being given adequate tools. They were being asked
to apply a legal concept without it being defIned, Not surprisingly the
conviction was quashed.

1n thc final analysis, the case was presented to the jury as one \vith
corroborativc evidence when this was plainly not the case, Having
regard to the number and significance of the elTors committed by the trial
judge the case could have been disposed of without relying on Sallye/: 43

Therefore, the pronouncement of the court on the effect of the Saw,ler
case44 was obiter. .

The last casc in the trilogy is R v. Trigg. 45 The adult victim was
raped. The only issue in the case was tIll: identity of the rapist. The

31' III

3li Supra nule :::j at J hi

LlO Supra nule 24

41 Sllpra nole 36.

42 Supra noll: 25.

SllInmatiun or tile trial Judge omitted to give the cOITuboraLiun \vaming.
The court relled Ull ,)UlITC,--i', dlill lh IIL\i'? h.H lk jlJlIl'u.-,lil\Jli th ...it the
curruboration \VClrIllllg ll1ust hI' givcn \\hcrc tltc ~uk issllc j:-, une of
idclll:l~(~ll;\;;;. ;';1'-' II1triglliilg thilli:: liCIT is thal the coud diJ not
articulatc any reaSOIl, good or bad. why tllere ~JIULlld be cOJTuboration
when the sule issue l~ (lll\:.' (lfidl~lIt1fJcaliull. The nccc~:,lly tur anJ,:ulating
clear and convincing reasons why the corrobOliniwl v\iUTllllg i:, needed
\vas cvelJ nJorL crIlical In tlii:, C~l~,,- \llllT LlI''': '~ULli t lk:"i ii ,~;d the

kSLilllunic~of 111l~ vvitne:,:),;s J~, '"v'....:r) pu~lti\'c".-l0

The appellant was positively i<.klltillcd by thrCl' witnr.:sscs. There
was no suggestion that the victim Of witnesses liild any uf the "\;.uious
reasons" 10 fabricate evidence. The decision is lliadc even more
remarkable because of the aeknow kdgcmellt by thL: court that there was
evidence capable of providing corroboratioll.-I cJ Despite all the strengths
of the case and the absence of thc "various reasons" thaL woulJ suggest
that the corrObOf(llion warning is ncCL:ssary the cuurt felt it could not
apply the proviso. This is a clear demonstration of' th..: rule becuming an

end in itsclf and nut a rncans to an end.

Could it be suggested m this case that the adult victim was ncurotic, lying

or fantasizing?

In giving the j udgmcnt of the court in Trigg:;o AshwortlJ ] cited
Clynes51 as well as the headnote of SaH)'cr52 and accepted the headnote

as a correct statement of the law. The headnote reads:

On a charge (~I {./ scyuol (dlcnce it is essential that the
summing-up should cOIl/ain a warning Oil corroboration wul:
tl the alleged victim was ({ child. 011 thc 0fJpro(/ch to the
e)'idence of children general/I' Oil the lines laid d01V1l ill
Campbell, 40 C/: App. R, 95 a/ p. J()2: !1956} :2 Q.B. 432 at
p. 435, even though the/act ulthe commissiull (d Ihy rdlcllcc
is not di.sputed alld the onl\' issue is olle (~t idt.:IllIfi,·)3

4tJ ::'upra null 2~.

47 SUp"t lIull :2:.

4(\ Supr<l !lUll' 21> <It I ()] .

41.) III a\ 100.

511 Supra noll.: 2(1

51 Supr:l null: :2.~ 52 ~lIprd nole
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The headnole make:, it quite ckllr that tIlL' evidencc of children
shuuld be treated \\1111 spL\.:idl care bUl eiei:llly it Jill not provide a basis
for extending the samc rule tu adult \VOIlH;'!l when the reclSUI1S f()/" the rule
did not arise \\hcre thL: (lilly issue is idel11 dication.

II~ R V. () 'R~'i/~L54 ~ sexual offence case, Salmon LJ aikr citing
aprrovrngly the tnlogy of cases said or the corruboration warning

The lUll. us tillS COW'! Ulldl'rShIlILI, it. is Ihul there' should Ill: (/

solemn ll'ol"ning gil'cll to the .Il11:)', in terms a jun call
understand; to .\(~/egllwd the accused 5:' . .

The question is \vhat is the accused man being protected from if the
often slaled reasons arc absent? If there is no question of neurosis
fantasy, spite or shame of prior consent, fl"0111 what is the accused bein~
protected? If there is no evidence of animosity between victim and
defendant, why is an idcmificmion warning insufficient? The issue is
simply whether th~ complainant is mislaken. Of course this argument
assumes that no child, accomplice or person of bad character is a \vitness
for the proseclltion.

What is clear is that these cases show thal the Baskerville definition
of corroboration was applied to sexual ufi'i:Jlces. One unfortunate result
was that. English courts did not in any of the cases question until
Chance,56 whether the Baskerville definition should be applied to ~exual
offence cases r~gardless of the issue. This last submission is supported
by the observatIOn of Jacob J of the High Court of Australia in the case
of Kelleher v. R57 His Lordship said:

1 can .appreciate that the slrengfhening o/the rules relating to
warmng Oil the dangers ~lconvicting on the uncorroborated
evidence (~/al7 accomplice was a SaIl/IDlY development, but 1
do nol see that the SCIIllC rules, .'::.'tricler that those previous/v
thought to (JPP~l', should extend to corroboration in sexl{(~1
~'ases. J1/ltere there is a depe!opment (~l the law ill Olle field
it doe,,' not necessari(r ctlny OlJer into a similar .lield.~.But

when OIlC brallch dCJle/0I'."" a.... without so tledt/in o I would
think it has in re."'pect (~l warnings 011 t/cc()lJlpii('c~. I would
need to be .mti.~fied thai the sallie fuc/ors which led to that
deJ'e/ojJmcllf oughr to be carried over into similar but /lot

54 (1967)51 CLApp. R.1.cj)

55 III at:-;..jy

56 Supru !lUIL'(,

S7 (197'+-75, 13j ((.F 5;4.

idellli('tll.,u~ic"·l-JlUllh'r(~lH'a/'nillg .... Oil corroboratioll ill the
c",,"'c ld .'C.'dilll (~tit'/lcc.\ ... L.iLll I mUSI LUlile":,, [lid; i alll

puzzled WilY tlllTC is a greater need for corruburl.lt i,Hi or
identdlcl.liiun or all alleged f<.ljJi:'l Ui illd(:CClll d>,:,:lIJ1h:l iJI:!!; uC
.1 1ll1lrdL'r atlclllptel.:~:\ (my Clllpilasis)

His Lordship has su eloqu..:nll) exposed the !undanlcnl<'11 error of
till" LllgllSh COlln~;. They tr<.ubpl:m kJ, ullcriti\.:dlly. the 1<.1\\ as ~L:\ eloped
in rclatiull tu aculmpJicl:s imo the Jaw n:lating 10 S~AUdj uJicnci..::-, wllhout
any al1alysi~ ol'whcther there should be <Il1Y rnodilicaliull oCtile 1m\'. The
underlying reasons for the vvarning in the case or accumpJicc:-" though
simiiar, art: quill' dilkn.Til il'om the n:,lS011S i'U! [lie ~\a!JII!!g ill SC).:.ua!

offences.

The }..'c/lehcr cases'.! laid the foundation for a rev isiull of tbe law in
this area. ]n this case the defendant \V3S convicted uf rape of all adult
victilll. it was conceded that the complainant wus r<'lped allli lhat the
defendant was present when she \vas raped. I k (knicd raping her. The
learned trial judge did 1I0t give the corruboration warning. This was the
point taken in the application for leave to appeal. The court rejected the
submission. Barwick CJ failed to appreciate the need for a corroboration
warning \-vhen the sole issue was vvhcthcr the compla.inant vI/as honestly
mistaken in her identification of the assailant. The Icallled Chief .I ustice
found that "the rule of practice as to the warning to be given to the jury
is related to reasons which have prompted it. "flO He concluded that no
warning is required "where those reasons have 110 play:'61

Another way of putting this is to say that the corroborution warning
is not required merely because the offence is a sexual one.

It was this reasoning that commended itself to the Englisll Court of
Appeal in the case of ChClllCC. 62 The complainant ,suffered GLick eyes,
broken teeth and a bruised arm. This was alter bel llollse wa~ burgled
and she was raped. It could hardly he suggested tJlat she \,-vas Ilcurotic,
fantasizing. mot ivatcL! by malice, spite. conSCI1ll:J tu ~,ex LlU I ,'.'lalions
\vith the cunvict but is now ashamed. Nor could it bc sllg1-'c'~led that
because sl,c \VClS female simply a liar.

S~ jJ at SUi'.

.:'i l) Supra al 57

()(I Supra 1'101, 57 ;tt 5-1 ~

(, I It!
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Til,: patenl ab~;lInllly or requiring Ihc cmro!Juratiull \"'cJrlling \vhen
thc ~,oJc bSUc J~ iUClllit'ICdlllJit awJ lJH:r.: are Ill! spccictl ellcullbt(lIlCe~ that
\vould sLiggest the d.... sirability or tlIC' corroborcilioll \,arlllJig \",'as
highlighted by I~()chc J ill CIIUIiCC.(;; j Ie ~,aid:

Ii//ullc ulJplies tile c()rl'u!J()l'wioll I'ules slnclit, Ille \1'UJllUJI.\

eVldellce al'uul tlie idcIIlJll ul !II(' ill/l'lulL'r I'cci/lires no
corro!JuFurioJl il he ('ol{liIlCS hiJllseif J(j !'ohhing (I/, stculing,

bw JJJlIsI be liJe slIiJ/u! (l/lllc lISlIll! IIl/rllilJg {t, Jlu\'i/12~ s/()/~1l
or }'u!) !Jed, he I1wfI gllL'." Oil /(1 FUlle the WUJlWIl, c1L'.l,jJlle Ihe jacI

thaI the rapc H'ould hc almost ccrtoinlt' gh'L' her I;/()re
opporlllllit.)· ond more illcelllil'c [0 oh,l,c/'ve ((JILl IIwmori:;c his

{ljJjJCClr(I/1cc tJl~/ll 111(: r()l;{J('J:r (;r /i1e.!i.

lIthe Iml' dem{md\' that ill those or similar circumstances the
lI.',;uol il'ul'ning should b(! given f~l' the judge, it pUIS an
unexjJccted and l/1l\1'elcOllic premium Oil rape. 6.:1

This pussagc is really an example of the "practical difJicultics"
referred to earlier as it shows the difficulty of mainlaining the proposition
that a corrohoratiun warning should be given in a sexual of1<.:ncc vvhere
the only issue is idcI1lification. Contrary to Viscount Dilhourne's view
that the victim of a sexual offence is likely to 11ave difficulty recognizing
her assailant Roche J felt that the victim would in all probabi lity have a
greater opportunity to sec her assailant - (j position consistent with
common sense and experience.

The ,Jamaican and Eastern Caribbean position

The law in Jamaica was in the same unsatisfactory state until the Court
ofAppeal of Jamaica in R v. Derl'icl.: f.1'illiLml:/ l

) emphatically rejected its
previous decision of R v, DonaldwJI1. (l(. The facts in the latter case were
that the three applicants were convicted on an indictment containing six
counts: the first count charged them with illegal possession of a firearm.
counts two and three with robbery, count fuur with attempted rape and
counts five aml six with nlpc. There were convictions Oil all count s
except the sixth. The convictions Oil counts/<Hlr and five were
challenged on the basis that the learned trial judge Llilcd to warn himself
of the dangers 01" convicting on the ullcurroborated evidence of' the

63 It!

(," SlIpr,t 1111l~ I.

cOll1plai nanl. The COil \ ieti Olb OJ I lllu'.,l' l.lltlJ II'. v, L,'I,' III ('hlk'd. The
IcLlrJH:d tria1 judg:..' appruuched tilL' caSl' <i~ Olll' III \\ijll'I, tlk l'..'al and
indeed ollly issue \\.as one uf' idenllrl(dtiuIJ. Tll,,' lOUn lill ull~li ( an')' JA

said:-

There «(/11 he lilli,' dOl/hI tl"'1 !Ill' L'U'I,'\ ('\[di,il:,{, [I,d" Ii lUll

mllst. II(' wurned against IIlL' d(/II.~~cr ell '1I1i" lifJUIi tllc

lIIlcunubulD/cd ('I 'it/ell( '(' (J/lin' \'1. filii (il (' ')l'.\ /fil/ U\\U/i/; «lUI

that this rule applie...· with equal.fOlTc ill t iJ~('.'" li/tt'lL' iJli.:rc i.1
IlO di.\j1ute t!lal the sexual (~Ilellce JU.h hi..'l'Ji cUlJllJiilleii alld

where the oll~Jllil'f:' i.·,suc i!J id(,/lI~/icati{)n. (If (Iii) CIIJl)llusi:-o)

The question that arises i~, how djrk!'..~!ll j~. l!!b ca:,'., from

Chance?Mi

In the Eastern Caribbean Coun of Appeal a ~lllliL.H prublcm •.trose.
In R v. PivolhHl the defendant wa:, convicled 011 all IIldlCLll1cnt charging
him WIth housebreaking and attempted rape. He appcakd his conviction
on tbe ground that the learned trial .i udgc Jid nut gi \ c the curruboration
\\laming, The court L1grced and LJlIa~llcJ the cOllvicliull on tile allClllplcd
rape count but atlinned the cunvictlon UJI the hOllsebreabng count! The
court correctly appreciated the di fferellcc in puli\,:y reasons ror the
identiflcation warning and the corrobi.lration warning but concludcd that
the idcntitlcation warning was insuiflcient for a case uj Lilis Ilalllle,7li

Ph'ol/e71 like DOl/aldwmT2 produced the thoroughly lInsati:;1~lctory

result that on a multi-count indictmenL that contained sexual and non­
sexual offences where the issue was the same in respect of all counts,
namely the identity of the criminal, the complainant's evidence was
acceptable on thl' non-sexual offences counls without tlte necessity of a
cOlToboration w3ming but debased in respect of the scxu~jl U1Tclll;es.

The much necessary corrective ha\ing been dUlle in Jalllaica 7l it
was now tbe tLlrn of Grenada. Mr. (iilbert was cUllvicted Oil illdlellllent
that contained a single count of attempted rape. TIle sole i:)SLlL at Lhc trial
was till' identity of tile attacker. Mr. C;i1hcrt Jld !lot (!ie,pUIe lih L.lct of
-----~-------'-----~._~-~----_.~~_._~----------~---~-.

(,7 IJ. at 2X(),

6'7 (1995) SO WJR 114.

70 JJall17IJ:-l

71 Supra 1)\1\1..' (,lI
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th~ rape; his defcnce vv'as "r am Illil the r'lpisl." The learned trill! jlldf::L'
quill' sensibly treated the caSL' as :limply one ufidcntdlcation and UllliUcd

to give the corroburation \vJrning. JJc, however, gave the 1lIJ'JI IJ/I II
'vvarning. It is unlikely that the judge 1Illawan: of Ph'ottc. 7-1 It seenlcd II

case of studious <Iml delibcrJtc avoidance of' an obvIOusly bJd decision.
The conviction vvas reversed in the Cuurt or Appeal. It applinl it:,
previous decision of [Jimtle. 7.'> Tht is~)ue for the Privy Cuuneil \vas
whdher PiI'()tw7(, would be upheld or whether it would approve or the
new approach as reflected in Wrigh!77 and Challce. 7X The Privy Council
applied Chance. 7(/ Hl'igh/KU was !lot eited w the Board.

Lord Hobhousc, speaking for the Board, demonstrarcd that the
decision of the appellate court was based upon the nm·v "discredited

beli(d' thaI regardless (~/ circumstances the evidence (~( female

complainants must be regarded as particular(l' "suspect" and

p([rticula,.~J' like! I, to be fabricated". g J Lord Hobhousc had great
difficulty accepting the proposition that the full corroboration waming
must be given regardless of circumstances and what the issues were in
the particular case. 82

In commenting on the corroboration waming Lord Hobhouse said:

BUI the rule H'as in truth a rule (~( practice and said to be
based upon "longjudiciu/ experience" '" The rule is atvl'u1's
liable to be reasse.y:·;ed in the /ighl of.filrther e).perience 'or
research and re.fiwJnulated in order to better to pel/uon that
.Iimetion. In their Lordships' opinion the rule (?l practice
which now will best fu(/ill the need o/fuirness and sa/etl' i.\
that set out in the passage the)' have quoted./iYJf}1 thejwjgn'lent
ofLOId Tq\'lor o/Go.~lorth in R v. A1akunjuola [1995/ J f;VLR

74 SuprJ nul<; (ll), It sholiid nOled that ?l1'(){[C was also all appecd JWlll (jrenada whieh wa» binding
OJ) the learned trial-,udgc. PIIOI!,,:\ case Wa:. deCided by the Eastern lanbbc;m Court ofAppcal

in 11)')5, four years before the (nal of eilbert, The (nal judge seems to have bccn the SailIt' ill

both ca~es so igllulUncc 01 tile IJim/lc deci',litrl IS an ulllih'ly explana1Jon 1\)/' /lot applying Jl

75 Supra nole (j')

76 SU[Jra note (If.l.

77 Slipril note I. IIrighr was dcudl'd hI llie (OUr! o/Ap)lcal (,f JaliJaica lL'11 J)I(JIJIII~, belure (,111>,'0

was heard iii the I'm) CoUllcil

n Supra note 36,

7lj Supra note 3(J.

kO Supr;] noll" I

~;J Supra llotL:':i ill 15(J7JI

S:': SuprClnolL:': I al 15()3D-ll

l.i48. /3:)J-135~ Tlte ,t'l/itlillhe ,Uil'I'1l hi I.onl ";;/1)(11' iI!
(Jos/ortl! Cl should mnl' he/olio wu/ (;~

\Vhat this means is that the curruboratioll vIClrIling i~) 11(/ ll'nger
automatically required "merely" because tllc OJ'lClh':C" IS J sc.\u:JI uffence.
This conclusioll is supported by R \. J1!U/ldl(/l/oJU.:-! Gtll>eu' did 1101'

involve any statutory provision simiidi to seClIUiJ j J ut tllL LJIglish
CriIII InaI JLJ Stic ,; ,JI'l d PII hi iLOrdel /\ U I 9().{ l. VI,' d:. fIii I \. l \..I Jill j lUll 1J w.

It is impussible to overstate tile siglliClCdl1lT 01 !lllS dcvc-l()pIlJCJlL

A1akonjuolc/il /l was an appeal in which sectIon 32( I ) of the CrIminal
Justice and Public Order Act 19C)4 fell f{)r consideration. Till: purpose of
sectIOn 32( J) was to abolish the automatic corroboration warning in
sexual offences. The appellant optimistically slibmittcu tllat tlIe warning
ought to be given despite the enactment of section 32 because the
"corroboration rules developed in case law was lIwt ... complainanl." [in]
sexual offences may lie or hllllasisc ful' unascertainable reasons or no
reason at all". g~ These reasons it was furthcr argued "cannot evapurate
ovcrnight".xx Therefore he concluded, "the tradltiundl wurning~, to juries

should continue". Xl)

In giving the court's understanding of section 32( I) Lord Taylor of

Gosforth said:-

Il that 1vere right. Parliamenl }11(JlI/d hope enacled sec/iull
32( 1) in vain: practice would cOlllinue ImclwJlged. it is dear
that the judge does have a discretion lO 11'(/1'// the jwy t/ ftc
think il 'nece,'JsmT but the lise 0/ the Il'ol'd "merdl'" in the
subsection sho~'s that Parliament does no! eJII'isage (/
lvarninu beinu oiven j'usl because tht' witlless cOIJl'j)laills oj u

b b b '

sexual (d/ence or is an alleged accomplice, L)O

The court was not prepared to turn back the cluck in the J igl1t of
clear JcLIislative enactment that soul.!ht to fl-ec trial J·udl.!cS frulll tite dutyb ~. ~

of oivin o the automatic "traditional warnin1!s". TIlL: k<'lrllcd LUld Chief
t:':'. b '-

---~-~~---------~-~---~-~..~--
-~~---_._-----_.-_.~._----_.-

li3 ~UrJl~i llUlL 21 at 150XI J 15(1\)}\

b5 Supr;1 lIOll' ~ I

X(, ~upra note: 04

07 Supra null' X4 al I J5(Jf.

XC; Id

Xl) lJ

9U Supra nule 1'4 al 135U!
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.JLlstie..: tll":l1 ~:I\L' guidJJ1LL" Ull tLc <lpplic<iliuii uf:>CCliuJJ J2( I j.ll! Thi~., i:-,

the guidance LUlL! llublluusc approvod. This vvas dune even tlJUlIldl
(JI\;nada, at the lime, had no slatu[ory eLjulvalenl tu 1I1l: LIH.dl~;h
provisions and the Gilbert case li

,' was an appeal dealing VVJtli~ thc
common /avv.

Scctlon 32( ] ) \vas the statutory response tu the n.'coJnlllcildal idn uf
the English LJW Cummj~siuJl'sReport on the ((}/"l'o!J()/uti()J/ U/FI'fLicl!cc

ill (',illl iJlLlI Tria/s l
); \vh iell endorsed ('iIUIICC.lJ:f

There can he no doubt tlwt Loru 1ioblJUusc regarded ~eCliun 32( I)
of the Criminal Jlist ice and Public Order Act j Y94 il::, correctly I;xprcssilll2,
what the revised ruk of practice ought to be. [lis specific cndt;rscment
of the IHahulljl!u!u guidance leaves no ro0111 for arguing the contrary.

The approval by the Board of section 32( I) and !I1Llk(lj~jllold):' is not
to be taken as extending to aecol11plice~ and children because the
CUbe/ll (, ca::,c \-Va::' a sexual offence involving un adult female. There was
no issue or accomplice or child testimony. More fundamentally tile
policy reasons underlying the corroboration warnil1~ in those instances
arc di ffcrent from those underlying sexual cases. In sex uul' cases, to
repeat, the rationale was that victims are prone to neurosis, fantasizing
and lying. Lord llobhousc should be understood as saying that where in
a sexual offence the witness is not a child and neither is the testimony
under suspicion for any reason and the sole issue is identification then tbe
corroboration warning is not required. 1n effect, Lord llobhouse has
arrived at the following proposition which can now be stated with full
confidence: the corroboration waming in respect of adult females (and
adult male) is not to be automatically given mere/)' because the offence
is a sexual offence. This, in effect, confers a discr~tion on the trial judge
to decide whether a corroboration warning is required and if it is, what
form it should take. The waming should no doubt be influenced by the
factual circumstances of the case and the issues that are to be determined
when all the relevant evidence has beell admitted.

---~--'-----_. -_.._--_ ..~----~-

91 Supra lillIe 1\4 a1 l\iJ J) 1J5~(

92 SuprLl HlIll: 2J

93 Supra nute 21 a1 1505(

94 III

lJ) Supm /lille 1i4

06 Supra HOI<: 21.

Conclusion

The C()Un~ through judgmcnt::-. ur Lord Ilubllousc. i"uriC P, Ruelle .J and
Ban.vic!... c.r in CJi//N!J"f, l)f trilliums, 1I'f, ('ilL/flee'!') and 1\.c//e//I.;r l

(J() have

eroded tlJL: mall1 pillar of the autumatic CurrubOJaliuiI warning ill si:xual
utTcnces where adult females arc the victill1es. The .iLll.Jt~C~ have
demonstrated that the curruboration v-l.lrniIJg hased upun the] ikclilIuod
of adult females lying, beillg lleurulic, Llilld~,i.Lijlt:' OJ a.sku IH.:J of

consenting to sexual rdations is no longer valid .. , if Jt ever was. ]1 is
submitted that thc courts novv have a discretion to determine \vilcther a

\varning of any type sbould be gi ven in sexual offences in which adult
females (and adult males) are the victims. There is now 110 logical or
practical reason to restrict the development of the lavv to cases where
identification is tbe sole issue and the victim is not a child.

Is this not the same as saying that the cOlToburation warning need
nol be given by reason "merely" that the offence is one of J sexual

nature? The slur has indeed been removed.

07 Surr,j noll' 21
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