J

f.‘.’\f}_ L T

1IN THE COURY OF APPEAL

SUPREME COURY CiViL APPEAL NO. 67/92 o 07 it ik LU
COR: THE HUN. MR. JUSTICE ROWE, PRESIDENT L 7 N
THE HON. HR. JUSTICE DOWNER J.A. s ;a*'ﬁs“
THE HON. MR. JUSTICE PATITERSON J.A. (AG.) | P 5 -
BETWEEH BRYAN SYKES DEFENDANT/APPELLANT
: {on his own behalf and on
behalf of Legal Officers {2fwug*
staff Association) N
A N D THE MINISYTER OF NATIOWAL & U £
SECURLCY AND JUSTICE T T e e
THE ATTORNEY GENERAL PLAINTIFFS/RESPONDENTS
SUPREME COURY CIVIL APPEAL NO. 71/92 I
‘6;\‘/[‘)—‘1 .
‘ BETWEEN LEGAL OFFICERS STAFF ASSOCIATIUN DEFENDANT/APPELLANT
AND THE MINIS'TER OF NATIONAL SECUR1YY
AND JUSTICE
THE LWTTORNEY GENERAIL PLAINTIFFS/RESPONDENTS

Berthan Macaulay Q.C. & Portia Kicholson
instructed by Margarette Macaulay for the sappellant

Emil George (¢.C., W.K. Chin See QO.C. &
ingrid Mangatal instructed by Dunn Cox & Orrett and
Director of State Proceedings for the Respondents

January 11, 12, 13, 14, 15 &
Februaxry 25 1993

s DOWNER J.i.

in this appcal, ir. YBryan Sykes tUykes), a Crowns Counsel
1n the Office of the Director of Public Prosccutions on his own
behalf and on behalf of an unincorporatced body, the iLegal ufficers
staff Asscciation (L.O.5.4.), is appealing an oraer of the
supreme Court (Zacca C.J., Urr & Bingham J3J.). in that order.
the court refused to issue certiorari to guash the decision of the
Finiscry of Wational Security & Justice (the Ministry), which
decided to withhold salaries during the period when legal cfficers
in the civil service werc involved in industrial action. ‘he
court also refused to 1ssue an order of prohibition to compal any
other paymaéter of the executive from taking a similar decision.

As presented, this appeal has raiscd issues of imperrance

1n constitrtaional and procedural law. 1t should be noted at the
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cutset that the xespbndentsy by way of notice have sought o
justify the order on additional and alternative grounds ©o those
given by Zacca C.J., who delivered the judgrent of the court,
The respondents have challenged the court's ruling that “the
proceeuings were therefore appropriate ana were.properly peiore
the court.” So one aspeci of the respondents’ notice was in
reality, & cross-appeal.

The substance of the appellant's claim

Yhe claim for the Prerogative crders 1s Lest UNUerzLood

against the back¢round cf the letter rrom the Permanent seuretary

w

o the Hinistry to Sykes. 1t reads thus:

"rHo. 157/1 L7th June, 1%©92

Mr. Bryan sykes

President

Legal Officers #taff association
Gffice of the Director of Public
Prosecutions

Public Buildings west

Xing street

Aingston

Dear pkr., sSykes,

Please refer to your letter dgated
$th June, 1992, concerning your enguiry
48 Lo whether or not thig Ministry
propuses te make dequctions From Lhe
salaries of members of yOur association.

You will recall that when you
indicated that yourn nelcership
pProposea to take indusrrial action you
were repeatedly informed that
deductions would.be made From the
salaries of cfficers who were engaged
in such action in accordance with
btaff Crder 3.25,

stafi Grder 3.25 provides as
tollows:

‘salaries and wages or
officers who parvtcicipate
in indusitrial action may
not be pa:d for any cay
or pertion of the day
during which they are
engaged iu industraal
action, !
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i also wigh teo agvise you that
on Z<nd May, 1992, Cabinet decided
that once a deternnation was
maae az to the officers rnvolved
in industrial action then ntatff
Lruer 3.25 was vo be euforcec.
the ceterminatioln having now peen
rade, this Hinistry 1is proceeding
to make the Lecessary aeductions
from the salaries or the vificers
concernau for the nmonth of June.

Youis sincerely,

{syd.) Clair Kean
Fermanent LCecretary.”

The compelling and fair inference to ke drawn fiom this letter
was tnat, the i1ssue which concerned tne legal officers was the
decision of the executive to withhold their salaries. curtherncre,;
the final paragraph of the letier to them, ewmphasises that there
woula be an ENguiry as to which ~fficers were involved 1N LNdus--
trial action. Prior to the decision of the Cabinet on Zénd May,
the iinistry as paymaster, had Ly circular letter dated 1Zth May.,
informed the relevant departmenits thac:

"It has been decided that steps

should be taken to ensure that

deductions are reflected in the

fortheoming pay aay on May 21, 1%s2.
The Hinisiry's accion was in accordanze with the common law and
tne approval by the Zabinet was superfluocus. If the Manistry
made unauthor:ised payiments,; then the Permanent secretary or other
accounting ofricer would be held liable uncer the rinancial
Administration and Audit Act. 50 the irrxesistisle infercnce flom
these facts was that, when on June 25 15%%, Panton J gave leave to
apply to the Full Court for the prercgative orders, the Ministry
had deducted the approprrate amounts from the salaries ¢f the
appellants. “heretore, the substance of the claim was for a pay~
nent of salary during the period of industrial action when the
appropriate services were nor being renGered,

it is againsﬁ'that background that the QUestion nmuset be

posed as t¢ whether the legal system provided an erfective rereay to

vindicate this claim. Such an enyuiry must be madoe because the
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prerogative Orcers ale appropriate to challende gpeciiic natcers
such as the "illegality, irrationality, pirocedural 1mpropriety,”

of public authorities: see per Lord Diplock Council of Civel

service Unions 11%65) A.C. 374 at 4id. ‘The renedies in this case

would be to guash the Gecision of the ministrey to withholu salavies
and preclude any paymaster of the executive From making such
deductions,; if such deductions were contiary vo lew., on the

other hand, to determine whether salaries vere pavakble, the
appellant would have to aver and prove that hoe was wiliing to'workr
in proceedings instituted by writ pursuant to the Crown

Proceedings icec.

Was resort to the Crown Proceedings Act
the appropriate procedure in this case?

it is settlea law that,the remcuies by way of prerogatitive
orders are discretionary. Leate has ©o be sought to instituvte
proceedangs. i#y such provisions, the commcn law Provicas
effective means ot challenging public authorities while at the
same time recognizing that, for the executive to tunction properly,
the law musi provide sume protection. o such proteccion nesa e
accorded to the executive when theve 1s a claii for salaries for
Services rendered pursuankt to a contraét of employment“ Such g
claim 13 governed oy the ordinary comwon law ana the provigions
of the Crown Proceedings aAck., oince that act proceedings by way
of petition of vighi to enforce claims foi breach of contract\by
the executive have been abclished: see section lu- and
section 2 {l} of the First Schedule to that Zct. 1t is therefore
not surprising that there are authorities which illustrate +his
agpect of constitutional law.

in Rodeeswaran v. Attorney-General of Ceylon {[1%7(;

b =l

A.C. 1ill at p. 1122 - 1123 Lord Diplock haé this to say of acitions
against the Crown for arrears of salarys

" As has already been poiniod out,
the curreut of authority for &
hundred years before 1%2¢, though
sparse, was to the effzct Lhat
arrears of salary of a civil servant



of the Crown, as uvastinguished

from a membes of the armed scrvices
constituted a debt recoverabvle by
petition of right. These author:ties,
inciuding the gdecision of the House

of Lourdas in Sutton v. Attorney-
General (1%43) 39 T.L.R. 2%4, are
conveniently summnarisad an oz
penetrataing article Ly

ir Louglas Logan on "rhe Civil
servant and his Pay' $15%43%) ol L.y.K.
2vy 1n which he commentea on the
decision in Lucas v. Lucas (iY%«3}

p. 6¢, where Pilcher J., adopt¢ng

the reasoning of Lerd Blackburn in
the Scots case of Muivenna v. The
Admiralty (1%2%} s.C. sézg reachea

a contrary conclusion.”

As the First Uchedule to the Crown Proceedings Act states
petitionsof right were part of our law, this statement of principle

applies to Jamaica. Koy v. Kensington & Chelsea & Westminster

Family Practitioner Committee (1992) =z W.L.R. 234 iliustrates

the principle that, wvhere there is a c¢laim for salary withheld by
puclic autncrity, then such a2 cleim seeks to snforce a private

right and the appropriate pioceedinny is by an ordinary action.

By parity of reasoning therefore, ©o seek a remedy by way of Lhe

prerogative crder would be inappropriate and to use strongér

language, it would be a2 misuse and abuse of provess. Lt would

therefore have been proper to take chiys point in limine in the

court below: see R. v. Lord Chancellior's Department, ex parte

Nangle [159%2] 1 All E.R. €97,
On appeal, the respondents have railsed the issue in the

respondents' notice thus:

(1) That the proceedings Lor preroga-

rive remedies amounted tc an abuse

(misuse) of the process of the {ourt

gs any rvights of Legal Ofticers of

che Crown to salary were contractual

in nature and are tnerefore pravate

vights to be pursucd in an Ordinary

action for debt.”
That an ordinary action is the apprepriate form of procecdings
for servants of the executive where the claim iy fou sulary

wrongly ceducted, was illustrated in the folloving passage {rom

the judgment of %Wool. L,J. cited by Lord Lowry in Roy's casa clted



previcusly. it

gy
reacgs at p. £5%:

'in relation to his perscnal claims

against an empleyer, an employee of

A

public body 1s normally in exactly

the ganwe situalion as otherx eploeyees.,

1t

lie has a causge of azction and he

wishes to assert or establish huis
rights in relaticn to hLis employment
he can bring proceeaiugs for
danages, a declaration or an
ipjunction (except in relation to
che Crown) in the Hiyh Ccurt or the
county court in the ordinary way.,
The fact that a person iz ernployea
by the Crown may limit Lis sighus

ag

&1NSt the Crowit but otheyrwisge is

position is very much tne sane as
any other empleyee. However, he
may, instead of having ordinary
astel and servant relationship with
tiie Crown, hold office uncer ithe
Crown and may nave beel appointed
to that oifice ag a resullt oi the
Crown exercising & prercgative
power or, as ih this case, &
statutory power. «f he holds such
an appointment ihen 1t will almosc
invariably be terminable at  will
and may be subject to other

1

mitations, but whatever rights

the employee has will be enforcesble
normally by &n ordinary actaon,

Hot ondly will 1o not be necessary
for him vo seek relief by way of
judicial review, it will normally

e inappropriate for hild to do so:
sec Kodeeswaran v. Attocrney-—

General of Ceylon (1%76; L., 111,

Regg. v. Bast Berkshire Health

Auvtchority, Ex parte Walsh ilScu!

L.

L.k, 73 anc Reg. v. Derbyshire

Counlty Council, Ex parte moble.?

Similarly. Miles v. Wakefield hMetropolitan District Council (1Y¢7;

1L 5.C. 939 emphasises that an ofticer cmployeu by 4 public

autnority has & right to remunheration when ne performs the Guties

assigned to him,

That right may be derived from a

contracy of

employment cr statutory provisions and in excher case he has to

statement by Lorc Brightman at p. 553 summarises

their Lordship’s House:

3]

... the employer i1s cnly bound to

pay the emplcyee that which the
employee can recover by action.
The enployee cannot recover his
contractual wages because he
cannct prove that he has perfoguned

prove his entitlement in an action commenced by writ. The following

the stance of
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Or ever intendea to perform his
contractual obligations. of wages
and work are interdependent, 1t is
arfficult to suppose that an

employee wlio has voluntcarily

declined to perform his contraccoual
work can claim his contracstual wages. "

since legal officers belong tc the same proiession &3
Judges, it is pertinenc to cite the following passage from

1€ Saic:

—

Lora Yempleman's speech. at. P. 55u
... it 1s unusual for the holder
of an office wo take incustrial
action and the conseguences will
cdepend on che rights and obliga-
ticus conferred anu imposce on
the office-hoticer by the terms
of his apposntmenc., kui if an
amnbassader and the embassy porrer
Were buth on stiike then . woule
expect Loith to be liable to lose
Q¥ both to be entitled wo claim
thoir apporisoned vemuneration
attrivutable to the perirod of
the strike. 4 judge and an usnier
on strike should urguably be
tieatee 1in the sarme manner. The
ambagsador maighit be redulred Lo
aecode a declaration of war on
sunday, and a Judge might devote
his Chrisimas holidays to ihe
elucidation of legal problens
arising from indusirial acrtion;
s¢ that 1t would be necessary to
divide their annual salaries by
365 to define a daily rate
applicable to the period of strike,
whereas the weekly, aaily or
hourly wages of the porter and the
usner proviaes a different basig
for apportionment, out in frrinciple
1t 13 vifficult to see wity there
sheuld be any difference in
treatment, ®

Further at p. 5vl Lora Templemen emphasises the pieaaing nece

&
w
bl-

5Ly
o claim salary or wages. He said.

"oooln an action by & worker to
recover his pay he must allege and
be ready to prove that he worxed
or was willing to worn. Different
considerations apply to a failure
tO wOrk by sickness or other
clroumstances which may be governed
by express or implied terms or by
custom. ™ :

The conaitions of service which wore applicable to Lykes
and other legal officers are set out in the letter from the

Chief Personnel ufficer to Gykes and the paragraph refers to the
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Miles cited previously states:

—tf - w

lnstruments relevants to this caso, it reaasg:

1

Your attention 1s inviteq te cthe
Public cervice Regulations, 1%¢1,
and the staff Urders in force from
time to time governing the
discipline ana conalrtions of
5ervice of public officers. in
particular, your attenticn s
invited to Public service Kegulation
HWo. 23 (3) which provides that
during the probaticnary period the
appointment of an officer nay ope
terminaced without any reason

beiny yiven ang to Statf Order

Ho. 3.8 which reguires public
officers on first appointment to
Geclére Lo the Public Lervice
CORMnLIGSion particulars of any
investment or shareholding in

any company, occupation oz
undertaking.

Paragraph 3.24 ana 3.2% of tihe sraff Orders are relevant ana

read as follows;:

"3.24(1J;D}9putes,in.the.civil-Service
wihich may involve or give incusuviial
rise o industrial action shall be
determined in accordance with any
actlon, law Or enactmenc which

maihes provisicn for the Geterminag-
tion of such Glzputes.

(2) For the purpcse of Chapter 1ii
1ndustrial action incliudes the
followings

{a) any lock out, or
(b) any strike, or

(c)  any course of conduct
tother than lock-out or
strike which in contemnplia~
tion or furtherance of an
inaustrial dispuce is
carried on Ly one or mnore
employees with the intenticn
Of preventing or reducing
the provision of services.”

then 3.25 in conformity with common law @s enunciatced in Roy
"y

“3.25 salaries and wages of officers
who participate in industrial action
may not be paid for ally day or porition
of the day during which they are
engaged tn industrial action.®

These provisions must govern the cutcome of this case.

znd
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+C must thererore be noted that <abinet's decision ags
stated 1in the riinistry‘s letter was in accorcance with law. 'The
Permanent HZecretary, an officer recognised by section 126 of tho
Constitution and usuvally the “accountinyg officer” of the Minastry
would have peen liable te a surcharge tor an improper payment of
public moneys if a payment was mace concrary to law:; sec
sectrons 4U & 41 of che Finaucial adiinisStratlon and Audit aot.
The :nformation that the Cabinec took a decision on the matter
vas a courtesy and as accounting officer and paymaster, theo
Permanent Secretary was alrectly respousible to see that salaries
were paid in accordance with law.

Un this analysis, the respendents, as hir. Chin dee submitted,
must succeed on the cross-appesl as the legal officers ought to
have brought an action by writ and nawmea the Ministry of uwational
becurity & Justice as paymaster and the ittorney General as
respondents: see section .13 of the Crown Proceedings Act. Yo
seek the public law remedies of certiorari and prohigcition was an
abuse or to use polite language, a misuse of the process of tne
court,

Yhere is yet another reason why the recspondents'® notice
was sound. The Permancnt secretary of the Ministry, Clair dean
in her affidavit states:

"«. That L am aware that industrial
action was taken by many Legal ufficers
in several Dopartments of Government
and one of the erifects was that many
cases i1in the several Courts of vhe:
Island could not ke proceedea with.®
Paragraph 5 of her affidavit is also instructive. it reads:
5. That 1 have seen Press Releases
issueda by the Second applicant with
regard to the dispuce over salary
claiims and exhibit herewith marked
CKZ; photocopy of Press Release darea
the isth day of Hay, 1592, and marhed
CK3, photouopy of Freszs Release uated
the zUth day of may, i193%z.%
Agalinst that backgrouna the presug releases over the signature of

Sykes have two Llaportant baragraphs wvhich are pertvinen.. 7Thoyread:
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"L.O S k. menbers cxpressed a desire for
an early settlement of their clawm ana/
ilso expresseaq regret at the nardshuip
being experienced by membars of the
public as & result cf the present
Situation,

in the meantine menbers voted to
continue therr protest.”

The further press release is equally neteworthy. .1t seaas:

"hs a result of talks held ut che
Ministry of Labour yesterday invelving
the Legal Cfficers Staff Associav.on
(L.O.8.4.), and representatives of the
Banastry of cthe Public Service.
Ministry of kavional SCegurity andg
Justice ang the Mainistry of Labour,
the general mewbership of L.C.5.a.
vocted today to resume normal duties
tomorrow, fay i, 19952,

1his resunption is based on L.O.b5.k,."'s
satisfaction that a clear basis for the
continuation of salary negetiaiticns:
has been arrived zt.,

sgd¢/ Bryan syces
Fresident
Legel Ufficers
italff sssociation®

The principle stated in the headnote of Rex v, Kensington

income Yax Commisioner EX parte Princess Edmond De Polignac

11917} 1 K.B. 4¥7 has never bpewen doubtea. L% reads at Po w47

... there haviny peen a suppress.ion
ot material facus by the applicanc
in her affidavit, the Court would
refuse a writ of pichibition without
geing into the merits of the case,

it was ﬁhe duty of the appéllaﬁts te disclose at the ex parte

application that Syvkes and others hac resorived to incustrial action.
They did not and it was open to ithe Supreme Court to refuse leave
for a hearing on the merits. That o prelininary point ought to have
succeeded in the court below and was pound +o succeed on appeal

may be seen from tiwe Judgment below, &t p. ¥ Zacca C.J. said:s

"Certain concessions were made Ly
Mr. saceulay:

(1} it was concedec that for
the purposes of the case,
ihe Legal Ufficers were on
industrial acoion:

{2) toae prasent case related 1o
cae of contract of employment,
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(3) There were no statulory

limitations which prevented

the operation of the commnon

law rule that an employee

was only entitled to wayges

where they have been earned;

(4) There are no statutory

limitations to take the case

out of the normal master and

servant situation.®

in light of the foregoing, the tailure to disclose that

industrial action was eifecteq by the azppellant was anccher reason
why tihe court below could rigntly have exercised 1ts discretion
not to procesed with the hearing on the merits. fThe uupreme (ourt
however; seemed to have assumed this point in favour of the
appellant. “hey also assumed that ordinary proceedings were
inappropriate so as to decide the important constitutional issues
posed by the appellant. it should however, be notea that, desplte
the generosity of these assunptaons; since the prerogative okders
were inappropriate the foregoing analysis was sufficient to

dispose of the appeal.

Was L.0Q.S.A. an appropriate party
to apply for the prerogative orders?

in the SBupreme lourt, Zacca C.J. decided that L.U.5.54.
was not a proper party to those proceedings. At p. 1 of the

Judgment he said:
" A preliminary point was taken

by the responaents as to the Lewal ~

Officers Association being a proper

party. The Ceourt ruled that

LOSA was not competent to bring

the application and the Court

invited Counsel for the applicants

Lo apply for an amendennt to enable

the application to be brought by

Bryan Sykes on his own behalf and

on benalf of the members of LOSA.

This application was granted by

thie Court and the hearing proceeded.™

Be it noted that this ruling was made during the course of the
hearing and could not give rise to a separate final ordexr as the
appellant assumed. There can be no doubt that i1ndividuul members

of L.C.5.4, had a "surficient interest™ or were "aggrieved persons” by

the decision of the Permanent secretary of the Ministry to make
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salary deducticns from L.0O.o.Ah. members. What however, was in

issue is, whecher L.G.8.5. being an unincerporated soclety, has

the capacity to institute proceedings. Halsbury's Laws Vel. &

d4th edition states the position with aeccurracy. Of an

unincorporated society, the learned authors say at paragraph ZU05:

i

‘it is not recognised as having any
legal existence apart from the
rnembers of which i1t is composed, ™

Bloom v. Wational Federation 11916} W.g. 337 and Campbell v.

Thompson 119331 1 ¢.B. 445 illustrate this principle that a boay
such &s L.U.L.4. 1S not a legal entity with a capacity tc
instituﬁe legal proceedings. ‘fhe ruiing in the Supreme Court was
therefore correct. 4 representative acticn by Eryan jyxeg was
appropriete and this wasg in conformity with the order of the
court below and in compliance with section 97 of the Civil Procedure
Coge.

Me. Macaulay's submission therefore that, since the
definition of “person® in the Interpretation Act includes “and
any club, society, association or other body of one or more persons,”
coupled with the aefinition of “plainciff” in the civil Procedure
Code which includes “perscn,® gives L.U.35.A. the.legal capuacity
Lo institute proceedings, was untenable., His subnissions rely
on generalities and ignores the specific provisions for
representative actions and the law con the incapacity of unin-—
corporated bodies to institute proceedings.

fhere 1s another error which has been introduced by the
appellant in the case. ‘he ruling that L.U.8.A. had no capacity

to institute proceedings was made in Reqgina v. Minister of National

Security & Justice and the Attorney General ex parte Bryan Sykes -

President of the Association on behalf of himself & members of the

Lhegal Officers Stasif Association Suit No. M 53 of 1992 at p. 1 as

Previously stated. Despite the origin of the ruling, the appellant,
instead of preparing and filing one order, filed two orders. The

first one reads as follows:
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i. The Prelinanary objecticn 1s
hereby upheld;

2. . Applicaticn for- amendment is
-hereby granted;

3. Costs of vth July 1%9% b< the

Respondents in any event to

be agreed or taxed."
Lt is to be noted that no such order for costs appears in the
Jjudgment as is reflected in the purported separate ovrder.

ihe second order also numbered M 53 of, 18Y¢ reaas as

follovws:
" 15 ORDERED

'T"he application is refused

with cosits to the respondents

to be agreed or taxeg.?
and this is the only valid crder. since the appellants did not
have carriazge of the order, they must have relied on section 579
(2) of the Civil Procedure Code and that section sanctioned only
one order.

In the light of the foregouing, there was only oue appeal
and there was no basis for consoclidation as an order f£or costs
coula not be made against au uvnincorporated pbody. it was the
appellant's failure to grasp the nature of a representative
acticn which might have led to confusion in this court.

{a) Did the Ministry or any other

paymaster of the executive lack
jurisdiction to withhold salaries

of L.0.5.4. members?

(b} Vas there error on the face of the
record?

it was contended by Mr. Macaulay that as servants of Lhe

Crown, L.U.S5.a. members could have been disciplined Ly the Fublic
Service Commlssion if, after a propex enguiry, they were found to
be absent from work without just excuse. He founded his submission
on rule 3.3 of Chapter 141 of Staff Orders which rcads chus:

*3.3 hn officer whe absents himself

from duty without permission, axcept

in the case of illness or other

unavolidable circumstances shall render
himseli liable to disciplinary action.®
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the role of the Public Service Commission as regards disciplinacy

bProceedings are governed by the Public Service Regulations 1951

and reference was made to Rzgulation 37 which reads:
“37.— (1) The penalties which may be
impesed on an officer against whom a
disciplinary charge has been establishead
are-—
{a) disnissal;

(k) reduction in rank;

{c} determent or withholding
' of increment;

(d) a fine,;
(e) reprimand,
(2) whersz a fine 1s imposed the
amount of such fine shall be deducted
from the salary of the officer by such
instalments as may be specified at
the time the penalty is imposed.®
1t is obvious that this provision Goes nct deal with officers who
have resorted to inaustrial action and therefore does not apply
to this case. The furither contention was that, what the Pernanent
Secretary and the Cabinet didsrwas to usurp the powersybf the
-Public Service Commission and so the letter to Lykes, as President
of L.u.5.A., which is central to this case,; should be gquashed.
in & straightforward submission, i . Georgye for the
respondents pointed out that the evidence and concessiouns
established that there was industrial action on the part of the
legal officers and that since the Crown must act through ius
officers, the Pernanent Secretary oi the Ministry of Hational
Security & Justice as shown eaxlier, was the appropriate officer
to withhold salaries when the legal cfficers refused tc perform
tineir duties while they were engaged in industrial action. %he
submissicn cn kehalf of the appellant that, the decision to enforce
the law by withholding salaries was unconstitutional as well as
being political interference ir the civil service, was untenable.
The Permanent Secretary was acting within her jurisdiciton, in

accordance with the common law and any other paymaster of the
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executive could, and ought to have so acted in the circumstances
of this case. Conseqguently, even if certiorari and prohibition
were appropriate remedies, they ought not to have been issued.

I would therefore dismiss the appeal. =
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Patterson, J.A, (Ag.}:

The Legal Gfificers Staff Assoclation (LOSA) is an organi-
zZation representing legal officers in “ha public service island-
wide. it conducis "ccollective bargaining® (wiihin the definilion
in s. 2 of the Labour Relations and Industrial Dispukes Act) on
behalf of its oificers with the Ministxy of the Public Service
@nd the Ministry of Hational Sacurity and Justice in relaticn to-

(i) the terms and conditions of cnploy-
men: including the physical condi-
tions in which such officers are
reguired vo work; and

(iij) ir 211 other matrers affncting tho
privilegzs, rights and dultics of
such officers,”

Bryan Sykazs is the Presidant of LUSA and of its exocutive
bedy. He is an Actornoy-at-law and a Crown Counsel in tho Offico
<f tho Dirzctor Df.Public Prosecutions. He was appointad to tho
public servicoe ag a Clark of the Courts with efioct frem the
lst July, 1987 and 25 a Crown Counsol with offoct From the
ist Novcmbnr, 1989.

in Septamboer, 1991, LOSA éommencad a2gotiations with tho
Govornment of Jamaicz through tho Ministry of the Public Sorvien
i respect of salarics and fringe benefils. The negotiations
dragged on into 1992, without an agreom it bcing reached., Hilarcy
tcrm wenk by and the EBaster torm pegan =nd the nagotiations
continuod. Many of LOSA mcmboers islandwidc became “sick? about
ihe 22nd April, 1992, and for thres days in that weck as woll as
threc days in each succezding wzak they contiruod to bz “"sick?
up te thoe third wonk in May, 1992. Som-~ pfficnrs sppliad for
~nd obtained sick lesve, othors applicd for sick ieave but it
WRs nct gramtod, but the fact is that mamy of LOSA members wero
nbsent from duty For s number of d4ays belwoon the 22nd April
ARG the third woik in Hay, 1992; Th: negotiations beotwosns LOSA
znd the Miﬁistry of thc Public Sarvico worn finally roseolvad in

the third week of lay, 1992.
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Tho absonce of the legal officers frem duty greatly incon--
venienced thoe public at large sincs various govorament depariments
cculd not function properly without tho servicos of the legal
officers. 0Oz tho 12%h Hay, 1992, the Pirmonont Scerotary in thoe
Ministry of #Hationnl Security and Justics wrots to *aAll Hoadsn
of Departments® whore legal officers wors smployed asking for
2 1list of tho namoes of tho officors who pa ﬁicip&ted "in indus-—
¢rinal 2ction £or ths period involved in aceordance with Staff
Oxder 3.25." Tho circular letter stated +hat *it has beoon docidod
hat steps should bu bakon to onsure that deducticons ars

in the fortheoming pay day on Hay 21, 1952.°%

1

it would =pp2ar that Mr. Sykes bocwme awnre ~f tan circulnx
lottor raforred o “bevae, bacauss on ths $th Junz, 1992, ho, as

rosident of LOSA. wraie Lo the Pormanasns Sacretary enguiring

25 Lo whether oz not the Ministry pProposcd t2 make deductions
from the salarics of mombors ofF LOSA. The Purmancent Sccratary
mnswered his quary by Icibkor datod 17tn Junt, 1992, in thea
£~llowing torms:

"Dear Hr., Sykes,

Ploast x2fer to your letter daboed
Sth gun~, 1992, concerning y-ur ~aguiry
2s Lo whother or not this Ministcy
PLroposss to make deducticns from tho
s=laring ~f membars of your Assnciatiom.
that
Y u will recall/when you indicoted Lh-t
yous memboership proposed ©o ndte indus--
tricl nction you wers ropaasadly inforied
that {d-ducticns would be m-dc from oo
snlaxios of officces whe wara sngagad din
such aciti-n in acenrdnace with 3raff
Order 3.25.

Sraif Owdor 3.25 providoes as followse

"Salaries and wigus of officors who
pArticipate in industirinl setion
my nnt be paid Eor aay fny orx
periion of tho day duving which
thay are cngaged in indusirial
acticn, ! :

I als™ wish to advisz you thad -n

22wl Hay, 1992, Cabiact docid-d that
onct A dantermination was mads. s +o the
~fficars involved in industrli~l acticn
thon SLaff grder 3.25 was to bo ~uforced.



18-~

TTh2 fActormination having now bhon mado,
this riristry is procecding T maks the
nNeCrssery <deductions frem bHhn cuilariocsg
nf tha cfficars concerned for the month
of Juno,

o

fhid (e

Yours sinczroely,

Clair Rean
Permancni Sccoretary. ®

It is agninst this factunl backgrnund that both LOSA »nd
Bryan Sykes, Prasident of LOSA, invoked tho jurisdicticn »f Shao
Supreme Court, and sought leave and movoed tha Full Court for the
following reliof: |

(1) 2n Order of Certicrari to romcve
int~ this Heonourable Court dceisions
by the Cabinet and thz Ministeor of
#ational Sacurity & Jusulilcn, dated
rospactively 22nd day 1952 and
i7%h Zune, 1992 contAaipa® in o
lottar zddcsesscd t the 2nd Applicant
by ths Porm=mnont Sacrotrry of tho
Hinistry of Wational Soecurity and
Jusitice dated tho 17th Jgunce 1592; and

(2) ~n Order of Prohibition proiibiting
207l preventing the said Ministor,
NG such <thor Minisvtors n thoe
Cabinot, haviag rugponnibilitvy for
such dopartments in which icgal
cfficurs; mombors ~Ff who Lngal
Officirs Staff Assvciaion, axc
mmployed; thely servanls or AgORLS
i any porsons dircctly or iadiractly
undar thoir contrml or ~gthority,
from implomenting or giving ~ffcct

Lo thao s2id decisions,®

The names of {tho applicanis are statnd ~as £rllows:

§

“THE LEGAL OFFICERS STAFF ASSOCILATION An
Drganisntion representing icgnl ~fficers

in the Public Service Islandwide nf Jamaica
in "eollnctive bargaining® (withizs tho
definitisn im Secktinn 2 ~f tho Labour
Relations and Disputas Acl); that is

n negotintions botwoon it and “ho
Ministor of Waticpal Sccurity an?

Justicr, and in geacral tho S wernment
ch&aﬁwsinrﬂﬂumlb;ﬂwtmms
ol crnditions Hf omployment of such

oificors in the Public Servicag

T.4

0

2. BRIAW SYRES, Prusidont of the said
Legal Officors Staff Associiimrn, and
oL its Bxccutive, Attorney-ah-Low, and
2 Crown Counsel in thoe Offic~ «f khe
Dirzchor ~f Public Proseonil ns, and
whost place »f Residonce is Sunnysile,
Spanish Yown, in the parish ~f Saint

Cathinrins ™
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The respondents sras
"Ministcr of National Security and Justico
andd
The Attorney Genesral . ®
The motion csme on for hearing beforc the Full Court ~f

he Supreme Cour: on the 6th July, 18992. and at the -utscet

Counsel for tno raspcndentshncka_preliminary objection,

challenging he competency of LOSA to apply foxr the rolief

sought.  The csurt rulod in faviour of th- rospondonts and

necordiagly struck out tho applicatinn 2f LOSH. Howevor, on
. :

the invitation of tho court; cocunsel amonded his motion Lo

rzflect the applicrnt as "Bryan Sykcs on his cwn bchaif anl -n

bohalf of the m:abcrs nf LGSA™, and tho proeoodings

continue:d
accordingly.,
The courl refusod the application with costs to +tho res-—

poncents; and there is now an appeal Lo this courk.

Thz Appellant contends that the Full © o

ourt of Lhe Suprom

Court was in orr—r when ic adjudged thats

"The L2g-3 0fficers Staff Assncivtion (LOSL)
WA 0% 2 proper pariy to tho Procoadings
cnbitlod ‘Reginn versus HMinizltry (sic) of
Hatinal Socuricy and Justicn and Fhe
Anirorasy General REDATEE Lagnld Officor
{zic} swaff association ani Bryan sykos
(iiiscclian-ous applicatiosn He. 53 of 1992
in tho Suproms Court, and hhini its ~ppli-
e bt strickon out wiih costs &n the
Raspondonhs.,®

it is farthor contended tha~ ktha final order rcfusing tho
epplicatirm for Ordors of Cortiorari and Prohibition and the

order £or costs wag wWIong.

B2fore us, Mr. Macaulay advanced his Argumz=ns on beoaalf

of the appellant with commendable zest ~ind frrhright forticuds,

well realising the uphill btask zhead. Eo postulated that tha
questions to bt desided woroe thesae:s
{13 Whe has the right +o Gacide to with-

nold or doduct monzy I~ the salarics
i Public Officorsy =nl

(2) Ciin LOSA 2pply cn itn —~in foxr tha
wrders sought?®



{/"—\.

20—

-

His argumconis worea prcccnted in tho rxdor of tho gunsticas
prsed. At thoe vory ~utset, he roadily crnecded thab if tha
Hinistor was the ~mployer of ths membors ~fF LOSA, then cortainly

he hod a vight towithheld or deduct moacy zrom their szalacios

foxr as many days i# they abscnted themsoives from duby wikhout
permissiocn. He submitied that either =i commeon law or unicr
statutery provisions, an employer has a right, which- it miy -r
m2y RCt exerciss, 1o deduct from the cmpi~yoc's salary an amount
that is sufficiont to cover all the cays ihat hc absents himsolf

£rom duty with-u: prrmission, and in adlitien, te troatb such

zbsence a3 @ broach of econtract L2 which ~ penaity may be Attachaed,

He recognisod tho common Layg right of an ~mployer 5 dismiss a
worker who ongiges In industrial actinn ~1 the ground thar hoe
Las repudiated hig contract. 5o far, I =groc with his gnoral
statements and cononssions.  But he argued;uiLagx that the common
law power of thc mgloyer (ia the case whors the Cr-wn is the
ampleyer of public ~fficers) hnas buon Suporseccd by statuiory
Provisions.  Ho thon -mbarkad og A labnri-us cxerciss to sub-—
stantiata his argumont. Th< main thrusk: of his argument was
hat public r:k:z‘f*TC* 3 Are servants of the Crwa, and tho LW
to appoint them o Public ~fficos and £~ CRUrYcisc disciplinary
¢ohRtxsl over thom is veskoed in the Govorncor—-General acting -~
“hc advice of tha Public Service Commissi-n., He submititad that
acither the Cabinet nor the first rospondont was tao amployer
of thno appeliant, whothor nr nt the pobhlic officers weroe t-
be paid, assuming that Lhey had taken industirial action, was for
their oemployor, The Crown, btn decide an? ok for tho Ministe:;
noxr tae Cabingt nor 2ny other authority or officor or Person
uader the Constitution or any ~ther law, it f oliows, in his
view, that noithor the Ministor cf H~tional Securily and Justica
noxr the Pormanent: Sizeretary of khat Ministry, nor the Cabiuat is
compotent to take the decisisn which is ho brsis of these

Preeendings.
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HMr. Macaulay cited a great: pumbcr ~f casos in his argu-
aocnts and roferrad te mAny others and ~len Lo vagrious scchions
of the Comstitution, the Public Servies Rigulations and otaor
instruments., I do not intend £ denl with them in oxteonsco
bacausce ~f thc view ithat I have taken as o what is the ronl
issue ~n this aspret ~f tho cage. Suifico it &2 say that much
=f his arquments =rc, in my vicw, grod low =5 I agree wibh them.
Jowever, I ruspactfully say that, in my ~pinion, Lhose degnl pro-
positions are not mpplicable +o khe ciroumsiances »f Lhis caso
znd the issues thih £2ll tn bo Cecidad by the Full Crurt. 3
think it is fair 1o s2y that the guiniossouce anvd moarrow of Lis

......

argument is that azither the Minister of i#=ticnal Security aad

ny

- Justice nor ths Cabinet has the prwaer o Jdecide fo deduct from
e salaries of LOSA memboers for the days thoy werc absent freom
duty siace thoey are ot the emzloyors <f such officars. LOSa
mombers ar: public ~fficers anAd the Crown is thoir cmployaer,
2nd accerrlingly, it is only the Goverane—Goperal, acting -n tho
arvies <f the Public Serviece Commissicn, who has tho powar o
toke such & ocision.,

Fr. Genxrge subnittod chat in +h-o instant casc; nn loduc-—
tions wera conicmpiated or sought to b male oither by 1he Cobipa™

o nr the Ministrr., I6 wag 2 straight makttr ~f nox pAying »fficonrs
for dnays thoy wers not at werk duce oo tho fact that they wore
Porticipating in inlustrial acticn "Thn dneision wf the Cabinst
complained of was o Furely afministraniva “oeision, stalbing as
2 matter of policy that thoso iegal ~fficors wbe had taken indus-
trial action would not bo paid during the days of their pPartici-
p2tion in such industrial acti-sn.® Ther? was nothing judicial
“r quasi-judicinl about Cabinet's docision

Mr. Georg: arguc:d that industrial action does noh ackract
Cisciplinary action since the pPublic Sarvice Regulations do not

PRly to industrial action, and in Jamaie: industrial actica Jdoos

Aot comstituke a broach ar misconduct — amployoes hava tho fran-

-

dom oo strikce, but nat a right to
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Y. Ghe HWational Workers Union - C.A. 2/34 -~ uareported - delive
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25.3.65).

HMr. George further submitted that the Cabinet decision

is merely declaratory of the commobp law znd do~s nob contravense

any statute or Lhe Pablic Service kegulabions. The letter of
the Permanceni Sacreiary expressed the intontion of the Account—
ing Officer to zbid=z by the common law, and Staff Ordar 3.25,
and the decision of the Cabinet which is confirmatory of boih.
It is the Permanent Secretary who is the porson charged with tho
supervision of thz Ministry and its work {saction 93(1) of the
Constitution). The Accounting Qfficer has = duty to cnsuroe that
only money dus o an cuployee is paid te him, *no morc or oo
lzss”

Hr, Cain So2 thought it wise to belster the argueents put
forward on behalf of lhe rospondeats. EHe oo opingd that the
commen law principls, "no work, no pay” was apposita, having
regard to the circumsitancos of this casa, and that the princapls

aAas not boen abrogakbed by any enactmeni.

H? cxamined the grounds onwhich titc discretionary reliofs

were sougnt in the Pull Court, and concludad that the only ground

o+

Put up to basc thoe oxparcoe applicatica £or Tﬁav was ground 4,

which roads z2s follows

"Having rogard to the fact tha' sick
1aavae was approvad by thoe appropriace
authoriiy in ovary casoe ©o which tac
said d@cisions ace fpplicabl:; ithen
the public officars lnvolVﬂi WO

‘not roguleod to bo au wori® {Saction
${d7(H) ~f thy Tabour Re 1"“' mTRe &
Indushrial Disputcs Act) on the role-
vant aays, and whacoever hoy oy or
may 2ot nave done in connaelion with
tha activitics »f the firs: zpplicant,
woer”: pormissible in law.  Wo anruthc—
rised or impermissible ach was mlloged
0 have booen don2 by the mumkbers of the
first rpplicant within or without their
working hours. (Scction 4{1}{d} 2ad
4(4) o©of ihe Labour Relations ~ad Iandus-
trial Disputaes Act).”

Since that giound was abandonod, o argaed, the ontire

oabey, therefore, has no facltual basis. ©o menition was madz in
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The greouads or ~ffidnvit

jay
},n

n support to base the axparte applica-

tion thac induastrinl action had boon bnkon. Sincz Full discliosuro

was aot made on th oxparte application fox leave to 2pply, the

~pplicaticn ncadad o be made afresh.

He hela nuothor view. The officors brought thase pro-

ceedings £ sccust £or themsoelvaes *the naventags of pay nol

zrrned.”  Bincs wihges arisce from o conéraces, the claimant mush

prove his ontitloment. Romuneration is nlways R mattor of

privata law. Ho submitfed that the issn~ must dopend exclusively

o2 the oxistence 2f 2 pursiy public law right for that issue to
b determined in judicial rovicw procazaings, and 80, in the

instant case: thn npplicalion was misconcrivad. He relisd haavily

22 thoe anthority of thoe speeches of Lord Bridge of Harwich apd

Lord Lowry in Roy V. Eomsington nad Chelson aad Westminster

Commissioner {19927 2 W.L.R. 240.

appropriate for mc %~ axamine the reloevance

of this submission 2% this timc. The faets of the case are stated

in the headnnte »s fcllows:

"phe plnintiff, a‘gengral’practitioncr,
commoncad atl action in the Quaad's
pench Division against his ﬁﬁmj1¥
practitioner committoc seaglngn %ntor
alia, payment of part of hie bonic
practics: Allowance withhclq b¥ the )
commitioee fellowing their deoision that
he had f£adled co dovete 2 subﬂLgntinl
amounit of time to general proolice as
requined by the statemont of Foos And
Aliowsmucrs published woder rogulation
24 of tho Mational Healtn Sexvies
{Gonoral kodical and PhﬂrmaC“uﬁigel
gsorvicas) Regulatioms 1574, T com-
mittoe npplied by summons fov an order
chnt the pleintiff's clasim bu siruuk
put as ~n abuse nf the precaess of the
court oa the ground that tholr finding
na?dl boen 2 public law decisinn which
coulst only be challenged by woy of
jwileial roview undar R.S.C.‘G:d, 53.
The Judgn struck oul tho_ciaxm but. on
the plaintiffis appenl the Courh ?f
Appenl held that the plainciff had A
conrract £or sarvices wich the commifo--
tor and that accordingly hig proper
romedy was by ordinary action and not
by judicinl review.”

The commitice obtained leave ko apponl to the jlouse of
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Lords. Lord Briign of Harwich, in his spaach, had this ©o say

(2t page 241):

"it is =ppropriate that an issun which
depends exclusively on the gxistence
of A purely public law xight should
bz determined in judicial raview pro-
ceedings and not otherwise,®

Lorc Lowry, in his speech referred to the judgment of the Couri

e

of Appe2l in Rpq. V. East Berkshire Health Authority Exparte Walsh
11985] Q.B. 152 whors it was h21da that:
"r. Wnlsh, although his terms of smrvice
ware deteyrmined by Statute, was s=cking .
te enforce 2 privats ecatract-aal right
under his contract of smployment, so
that judicizl review was In2ppropriate.v
HMr. Chin So= submiited that %he fact that goed goveramcar
would pay is a farther reason why a cuur: should not oxarcise
Zts discretion as sought for, as the appailant has neither a
i2gzl or moral right to receive pay - Pubiic funds ocught not Lo
be paid on mor=ml GrounGs,
There is morii in Mr, Chin Sze's argument. As I said beforn,
~% must have bzan thet lHr. Sykes became sware of the circular

latter of th: Porman

ad

AL Smeretary of ths 12%h Hay, 1932, whorzin
it was siated <hats

[ oY

It as bzop decided thar st=ps sheuld

& LEKON L0 ensure that deducticns
arzs roflzcted in tie fortheoming pay
day on Hay 21, 19%2.%

If the relizfs sought were granitd, then the result would
b2 two-~-fold; (1)} tho docision raken woirld o quashed and {i1) =h=
officers concurnad would have to ba paid tﬁeit salaries for the
Gays during which hey were sngaged ia industrial action., Tha
truz naturs of those procesdings is zeally a claim for salaries
by LOSA members for “hc days they took industrial action,

Tne ultimaha~r&sponsibility for paymont of salaries to
the appellant rosts wiih “he Minister of #ationzl Security aﬁd
Justice, and implicit in the enquiry of Hr. Sykss, as President

°f LOSA, addvesscd to the Permancn: Secrotary of the HMinistry

of Rationzl Security and Justics, is an acknowledgement of tnis
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fact. Such salaorics are p2yable frcm sums withdrawn from the
Comsolidatod Pund by virtue of +he authority of o warrant unde
he hand of the Minister. It is the duty of ths accounting
ocfficer in tho Minisiry to cnsure thatr nn improper payment of
public moneys is mado. ‘The Financial Administration and Audit
Act defines an “accounting officer” to mean is. 2(1)1i:

"any person designated as such by the
Minister pursuant to section i& anad
charged with the duty of Aaccounting
fox cxpenditure on any servics in
respect of which moneys havs been
approprinted under this Ack o any
othar ancctment,®
ARy person rospopsible for an impropsr payment of public
moneys is lisbio ©o bhe surchargad therefor under the provisions
cf secticn 20 of the said Financial administration and Audin Aci,
The Permanent S2Cratary is the person chazged with the supervision
2f paymenis within the Mipistry, incluZing the paymeat of salarics,
A0G therefore mush =nsurce that no impropoer paymonts are disburscd.
AL common lzw he gean=ral principln has always been “no
work, no pay®, &2 =mployee is not entitled tobeo paid for work

3

he has not donn, ho is Paid a salary for ihe work he does. The

ozadnote in tha coase of Miles v, Viakefizld dMetropolitan District
Council {19877 1 A.C. 539 =t 540 aptly states the principla thus:

"Hedd: ... that an amployec®s right e

romuneration depended on his aning or

being willing to do the work +hai he

was cmployed to de and if hio deciiancd

to o ithat work the amplover noed not

pay hin,*®
This was 2 case wheoro the plaintiff took “ndustrial action by
refusing to carry cut the full range 2f Lig duories on- Satundays,

though he was willing To do some work. Tho defendants daducitad
g g

Y

cortain sums from ths plaintiff's salary for the Saturdays that

2¢ refused :to garry oul his dukies, and the plainiiff brought

”

amcunts so dzduciced. His claim failod.
Lexd Templeman, in hig spesch, wxpressod ¢he fellowing viows

{(Pp. 558-559):
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"My Lords, industrial action inveolves a
worknr, Iin conjuncticn with all I Some
of his Follow workers, declining to work
or dzclining to work efficiently in each
€asc with the object of harming the
emplcycr so that the employor will feel
obliged to incrcase wages or improve
conditions GE work or moot the othor
roguircements puc forward by thrn workers'
represopoatives. The f€orm of industrial
actinn which consists of dzclining uo
work is o strike,®

and furthers

“Industrial acticn is an Bffociive methed
of cnhancing the bargaining powoer of the
workers' representatives., The crouris are
nct compotont ko detorming andl Ar¢ not
concoernod to determine whethsr a sitrike
or oiher form of industrinai agticn is
Justificd or malicious, wise nr fonlish,
Provekad or exploited, beneficial or
danagings history has proved thas any
such doctorminaticn is speculative and
limble 1o be wasound., Any form of
industrial action Ly A worker is a breach
of contract which wnbitied che cmployer
ol commenr law to dismiss the workor
because ne employer is contbractunlly
bound to retain a worker who is inton-
tionally C&using darm to tho mplcoyer's

business.®

and still furthor-

"Mr. Sodloy concedes that a Workaer is ncot
entitled to his wages if the employer
serves formal notice of dismissal.

Mr. S=xiley, in effockt, denins “he right
of the mmployer to say, ex r2581ly or by
impiicmtinon, to the worker ongagad in
industrial action: 'I have no present
intention of dismissing you bui I will
only pay you wages if you work.' Al
worker who is omn strike (as opposed to
A workaer who is locked cut) doos not
usually line up for lHs pay packet on
Pay day during a strike. Tho worker
thus raocognises and accepts that whether
or nct he is dismissed for industrial
action, e is not entitled o b2 paid
if bz declines to work. Th: worker
hopas that the damage inflictad on or
feared by the employer by indusirial
action will drive the employar to the
bargaining table before tho icss of
wagas suffered by the worker drives
uim back 1o work."

I thiak Mr. Macaulay is in full

principle, but I Ao ot 2gree with his

Dgroament with the gzneral

submission that in ihe

case of employens ~f the Crown, the commcn law Principle is
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superseded by statut=s. In my view, neither ths provisions of ~he
Constitution nor of :the public Service Reguiaiions nor any other
enactment has abrogazed the common law principle ia so far zs
cmployees of the Crown are conceraned. Furihermore,. the common
law principle haszs baon recognised in the Staff Ordzrs. Tho
redevant orders srs:

“3.24 {1} Disputes in the Civil S=arvics
wiichk may involve or give rimc to indus-
trial action shall be deiermined in
accordance with any law or 2nzciment
which makes provision for th- dctormina—
tior of such disputoes.

{2) TFor the purpose of Chapter IIX
industrial action includas thco foilewing—-

{a) any lock-out, or
{t) any strike, or

(¢} any course of conduct (other
than lock-out or sirike) whicha
in contemplation or Ffurtherance
of an industrial dispute, is
carricd on by onoe or morc
amployess with the iatontion of
prevesting or raduciag the
provision of sarvicas.

3.25 Salaries and wages of offiecers who
parzicipate in industrial actinn nay noc
oz paid for any day or portion of tho day
during which they arec engaged in industrial
action.

3.26 It is expacted that $hnaro will be
507 workers who repori for duly znd ars
willing Lc work but are pracluded from
doing so becausc of circumstances boyond
their control. A distinction should be
made between this class of wockers and the
bon= £idz class which has rosorted to
industrial acticn and the former class
may be paid if after referonce o the -
Pearmanent Secrebary in theis Ministry it
is considered that the circumstances
justify such action. In any case where
thoere is doubt whasther a2 worker was in the
bona f£idz class rasorting te industrial
2ction an enquiry shall be iostituted in
crdzr to dotermine the category in which
his cepduct placss him.”

I agree with the submission that thio provisions of the
Staff Orders for the Public Seorvice do no- constitubs a contraoct
botween the Crown =n’ its servanis, but il is truz t> say that

public ofiicors coas! dar them banding., %ho Staff Orders embody
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the conditions of sorvice of pubiic officcrs, policy provisions
204 operational procodures and Practicss. The Orders apply ito
211 public officers and they are enjoined to familiarisz themselves
with them.

The power +o withhold’from the salaries of the LOSA membors
those days' pay thai they were engaged im industrial action is
e be found in theo cﬁmmon law and 1ts ocmbodiment in the staff
Orders. The dacision 4o GXercise such 2 power must be in Lho
Persocn whosse respoensibility it is to P2y ih officers, in this
casc, the Ministeor of Hational Security =nd Justicse through his
Pcrmanent Jacreiary. The officers woers wominded on severnl ocea-
sicns that Staff order 3.25 would be 2nforcod if they rasorted
e industrial action. We are reminded of the principles to be

borne in mind in = case such as this, by VinelE, L.J. in bis judg-~-

ment in McClarcn v. Home Cffice {19901 1 C.R. 624 =t 830 whoa he

said:

"in rzsolving this issue kho fclliowing
principias navs to be borno in mind.

(1} iIn relation ko his parsonal
claims =~gainst an cmployer, an cmployee
of & public body is neormally in exactly
Lthe same gituation as other anplovees.
If he has a cause of action =na he wishes
Lo assort or ostablish his rigats ia
ra2lation to his employmont ho can bring
proceedings for damagss, a daclaration -
or an injunction {excopt in rolaticn to
the Crown) in ihe High Cour: or the county
court in the ordinary way. %he Frcob that
2 parson is ocmployed by tho Crown may
Limit his rignts agaiast thy Crown buk
otherwiss his positicn is vory much the
Same a5 any other omployes, HAowever, hs
may, instezad of having an STAARAYY mastor
and servant relationship with tho Crown,
hold cifice under the Crown nnd may bhave
boon appointed to that ffice ns a result
Cf the Crown exercising a prerogative power
Cr, A5 in this case, a statutory power.
If he hnlds such an zppointmont then it will
almost iavariably be terminable 2t will and
m2y bo subject ko other limit~ticns, buot
whataver rvights the emplaoyse has will be
2nforcenble acrmally by an ordinary action.
NOoL onrly will it not be necessary for him
o seck rzlief by way of judicial roview,
it will Jormally be inappropriate for him
t2 do s°.  see KodevsSwaran v, Attorney-—
Gencral «f Ceylon [197C)] a.cC. 1111; Reg. v,
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"BAast Borkshiras Health Aubhority, ExX partn
Walsh {1584] 1L C.R. 743 and Rtg. v. Darby-
shirce County Couneil, Ex parvs ¥nble.

(2) Ttheroe can however bo siiuwstions

whcre 2an omplcyce of a public

body can

so2k judicial review and obtnin A ramady
which would not be availabls ro oy

cmpleyes in the private s2cothr., This will

2Ariss wheoro thern eXists so@mo

cisciplinary

or othor body established undor the prero-

gativi or by scatute to which

the aemployer

cr tho cmployes is ontitlad ~r required €40
refar disputcs affocting their relation-
siip. Thoe procadurc of Judiicial roviow
c2n then be appropriate buchuso it s
2lways boon part of the xrole of the court
in public law pProceoedings £ supervise
inforicr tribunals and tho court in
ravicwing disciplinary procaadings is y
puerforming a similar vole. asg Imng as
the "tribunal® sr cther body has = suffi-
cient public law clement, which it almest
invariably will have if tho mmapleyer is

¢ Crown, and it is not d-omoastic or
wh2lly informal, its procaendings and
detormination can be an Apprmpxriatn sub-

jeect for judicial roview,®

it is cloar that cn the fa2cts 2f this, that the substangg

of thce ~fficers' cloim W2S An assertion of thoir rights in pri-

veie law, and Accordingly, I Agrce with Hr. Chin S22 that these

Prcecezdings fox prrrogative remedies amount o An abuse ~f tho

Procuss of the enurt. For those reasons nbove, the appellant

is not entitlad Lo the relicf scught,

The next issuc revolves arcund =he

non-disclosure of

anterial cvidenee 2: the time when lzave was scught on the exparic

Aapplication. it is clear from the affidnvit of Clair Kean, tho

Pcrmanent Secreiary im the Ministry of W2tional Scecurity and

Jusiice, a2nd the documents cxhibitoed thorete, that a numbeir of

LOSA maambers had tokon indusitrial action.

i¥r . Sykes, whe swore

the affidavit, Scrtainly knew that to be - fact, but thoe affidn-

vit disclosed ithat sick laave was "approvod by the Appropriatoe
PP b PPrep

authority in ovory casc™ oo which tino Hinister's decision wag

applicable, znd that was rzpeated ia grournd 4 quoted above.

When that ground is viewed in the light ~f the other evidence,

it is obvious that it had te be abandaonad,

e affidavit and ground were before tho

But neverthcless,

singl: juidge at tho
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time the oxpartce application for leave was considered, and it is
reascaable ©2 a2ssumc thoat Ae had thoem in mind in grancing lanve,
net knowing that they Jdid not represent the true facts. Whon
that ground was wilthdrawn and the othor facts became known Lo
The Full Court, ik was within tho powar —E tho court, without
corling wich the merits »f the conse, to dismiss the motion at
that stage 2n the ground that the applicrat bad supprassnd Nr
misropresentnd tho facts material Lo his applicaticon.,  "Too rulo
~f the Court requiring ubszrrima fides on tho part of an applicaat
Ity an oxparte injunction applied egually t~ “he casoe ~f an
Arplication £or 2 ruls nizi for a wriin ~F rrzhibitizn®™ (The King
v. The Gencral Commissioners £or the purprscs of the Income Tax

&Acts for tho D4str1ct ﬁf Kennlngcon 2X parie Princess Edmond

de Pﬂllgnac ilgll i h B. 486. See also Dubal Bank Ltd. v.

Gnla dari and cothors {1990 1 Lioyd's Rep. “155;: '''''''''''''''
wmn%hﬁﬁm§3gwgﬂu kur““sos ~f my dcecisicn, it is nct necessaiy €
advert to the powoers of the Governcr-Gonsral and the Public
Scxviea Commissicﬁ but since cnpiocus argumonts were advancod
intending to show thot it was caly the Governor-Goneral whe had
he power oo decife that the officers shruld not be paid, I shall
SXpraess my viows on that issuc.
I agréﬁ thnt power to exércise disciplinary control ovor

Public officers is vostod in the Governor—-Gonaral Fctlng on the
advica of the Public Scrvice Commissinn. 9he Public Scrvice
Rogulations, 1961 which wore spseifically picserved by sectinn 2
2% the Jamaica (Constitution) Order in Council, 1962, provide
the machincry and mogulate the functions of tho Public Scrvics
Commissicn. Regulation 28(1l) provides as follows:

"256-{1) The Commissicn shall dcal with

disciplinary proceedings agoinst Lficvrs
in the light of reports from Pormanen
Secrotarics amd Heads of Deps lumgnrs, or

;
ochorwiso.

{2} GSubject to paragraph {3), wherw

the Comadission is of cpini-m that disci~
pPlicnry prccncﬂxngs cugat o2 be instituted
2gainst an cfficer, the Commission may

raecommend to the Governor-Gonorzl “hat
such proccedings be instituted.®
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Requlation 37(1) specifieg disciplinacy penaltizs. Tt
providoss
“37-(1) The penalties which may be impoesed

on an cEficor agaisnst whom a “disciplinary
chargs hrs been establishog -

{(n) <dismissal;
{b} zreduction in rank:

(2) deferment rr withhclaing of
incremoniy

(%) a finsz:
{c} roprimeand.
(2} Whore a fine is impesnd the amount

°f such fino shall boe deducted from the

salary ~f the officer by such instaimcnts

A8 may bo specifiod at the time the penzlty

is dimprged.®

it 1s cloar that these rogulations ard diroceed at public

nfficers against whom disciplinary proccodings are instituied.

If the charge is established, then a fine, =s puni

4]
]
=
N
H
3
L

be imposaed, and in that avent, Ltoae amount "shall be Acductod
from the salary of the officer.®

An o>fficer who abszats himsclif From duty without pormissinn
m2y; in certain circumstances, be chargod with misconduct, and
if the charge is tsuablished, h2 may b2 finod 2nd have tha fino
deducted from his salary. But that was nxver the ease in tha
instant proczedings,  Before the Fall oo iy, it was conccded,
for the purposas of argument, that the LOSA officers had taken
industrial action. But MHr, Macauiay's argunent by which ho
sceks to =stablish that tha appellants should be charge:l bofors
any amunt e2n boe deducted from their salary and them only en
the decision of tha Gaverncr-Gencral, scims o have overlocked
the fact that LOSA membars did net misconduct themsolves by
tzking industrizl action. Vit is not the imw that a public
officer who takes industrial action is thoroby guilty of mis-
conduct. Purther, when salary is withheld in aceordance with
the common law principles and the Staff Ordors as I havo already

pointed cut, such sums arce not deducted ~s fines, but in the
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nxercisc ¢f a right ant to pay for work ant performud, Acenrd-
ingly, I do n~t think that dr. Mdacaulny®s rygumonkbs la thac
rogard wor: yolovan’s € the particular fLacks of this casa,

I turn now oo the question nof waethor <r naot cthe Full
Court was in 2rro2r in bholding that LOSA wos not cmmﬁutont ko
bring the applicati-n.

Hr. Hacaulzy submitted that haviag rogard to the I[nher-
protation Act an” thn Acfinition of "plaiptiff™, "paiitionarc®,
Teruse® Aand "matior® iIn the Judicature {Civil Procerdurz Coin)
Low, LOSA is » “porsen” with a right ©2 »pply £-r &che prorogn-
Live crders, Hn raefnrred o thoe Order against the nppellant
and ecpined that it shows that LOSA is =2 “rorsom®™, since tno
court ordera’t ensts against it

He reforvsd ©o Davey v, Shawercfs {19487 1 All E.R. 827

in support of his airgumsnits. In that easoe, & committee of workmon

and amployces at o shonl works rogistzra’ ss eoal morchants,; by

A

virtus of tha Intorprotatirm Act, 1889 5. 19, (U.K.) was neld
o b a “parson™ within the meaning of The Coal Distribution
Order, 1943. Scotion 19 ~f thoe Interprobatin Act {U.K.) provides

®in this Act and ip eovery Ach passod
after Lo commoneement GE this Act
Lo oxprossion ‘person' shall, onloss
tho contrary intantion apponrce;
incluis ony body of porsons corporatoe
ox uninenrpnratae,”

Hr. Chin Zao2, for the respondents, argusd that geacrally
spoaking, only paturel poersons or legal onzitices can be partcios
o procacdings. He said LOSA is an uwnincorporated bxldy and its
only scope and aathority is Zdeorived froom soction 2 of Toc Labour
Rolztinns and Iudustrial Dispubos Act.

Trade Unirns ore requirad to be rogisteraed in aceordaacs
with the Trade Uaions Act, and section ¢ of that Act 2mprowers
ths trustees and authorised officers to bripg and defead actions,
but he arguwd, LOSA 1s not registered undor that Act or any
statute whatsoszvor. The Labour Ruelations and Industrizl Disputes

Act does not give LOSA a right Lo sue »r bz suwed; LOSA is=s aot
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2 legal entity and it has no rignt to bring pricecdiangs in A
court of iaw.

He relied on the authority of Bloom v. National Faleration

ZE Discharged and Domobilized Sailors and §-ldicrs 1918 L.T.R.

VoL XXXV 50. Tho dofondants were 2 war charity, registercd undoer
the War Charitics Act, 1516, and the plaintiff brought aa nction
agrinst them claiming for work done and goods s>l-d. Tha Churt
hold that the defondants, being an unincnrprrated bLody, could
nct be suael.

Turning to tho meaning of pers-n® assigned Lo it by the
icterpretation hei, Hir. Chin Sco arguaai ThAat an assnciation is
2 group of porsone having a commen Purpssz, it is of geanoral
character 2ad numercus in numbor.® But he snid thers must be
scme provision in n statute to make them - lzgal entity. 1h
Srier ©o sue, cach must conform with the statutory provision
~f registration an® oven where regiscerad, tﬁe statute will
“afine the extont to which it can act. AT unregistoerod agsocia-
Zitn may 2nly bring an acticn by a persm suing in 2 reprosantca-
tive capacity. Ho submitted that andexr cohe Intorpretation act,
the definiticn ~f "persca® which includos An association must
rolate €0 the Darticulsr Act in which it is used.

in my opinion, 2 good starting point from which this
cemplex issuc may ba cxamined is to loock at the nature of the
Procecdings as £illed. Thay arc Aapplicatisns for an order of
prohibition and am crder ~f certicrari, =and section 5644(1) of
the Judicaturs {Civil Proccidurc Cde) Law, {-hz CPC) directs
ihat such proceedings shall be heard by o Full Court. Tho appli-
cation is made by Notice of Motion. Lhoking at the Intorprahba-
tiom sgction of the CPC (s. 2) it seems o moe that these
rrocoediings wore intended to Lo termel a "causc® which includes
an "origianal proczoding between a plaintiff and a defendant.”
A "plaintiff® includoes "overy poerson asking any ralief (other—

wise than by way =»f countar—-claim a2 n 2efendant) , against any
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cther person, by ~ny form ofF proceeding, whether the same Do

teken, by way of action, suit, petitinn, woticn, summons or other—

pd-

The C.P.C. does not define "person®, bui section 3 of

the Interpretation Act providess

"In this hct and in all Acts, rogulations
andd ~ther instruments of 5 public charactor
relating to the Island, ncw ia foree or
horoafiar &0 be mada, the following words
and cxpressions shall have tho moAanings
horeby aissigned to thom respuctively,
unlass thaere is something ia the subjcct
Sr conioxt inconsistent with such con-
structicn, ~r unless it is thoroin othor-—
wise cxpraossly providesd —-— ~

‘persont includes any corporation,
cither aggregate or sole, and any
cluL, society, association or

other body, of onz or mora persons,”

3G, "unless thoerce is something in ithe subject or context
G

U‘

inconsistent with such construction®, an asscciaticn may ba a
plaintiff in a caus~.

In the application the pames of Fho applicants are -lgescribo
thus:

"(l) THE LEGAL OFFICERS STAFF ASSOCIATION An
organisation represencing legal officers
in the Public Service Isiapdwide of
Jamaicae in ‘collective bargaining® (with-
in the d=finition in sccoiticon 2 of the
Labour Relatious and Disputos Act),
that is in negotintinns botween it and
tho Ministor of National Security and
Jusiice, and in general +he Government
»E Joamaica, in relatinn +o the toerms
and conditions of amploymeni of such
officers in the Public Scrvice;

(2} BRIAN SYXES, Prasident -f the said
L2gal Officers Staff Associatiom and
nf its Executive, aArtorncy-at-Law,

204 2 Crown Counsel in the Office of
the Director nf public Prosecutions,
and whose place of Rusidonee is Sunny-—-
s1d0,; Spanish Town, ia the parish of
Saint Cathorina.®

and therefore may be considered a person within the context of
“he Interpretation Act, but ~ne must lonk =t the C.P.C. and see
whethor <r not such =n association may b 2 plaintiff, I agree

with Mr. Chin S22 that LOSA is not recognised as bhaving aany legal
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existence apart from the members of which it is composed. Its
object is akin to that of a Trade Union, buit it is not registered
as a Trade Union. A registered Trade Unicn may seck redress
through its trustees and officers in ths Couris, but that is by
virtue 6f The Trade Unions Act. The same applies to a registered
company. But it seems to me that the underlying principle is
that the applicant, in proceedings such as these, must be legally
¢ognizable, 11 cannot be the law that any group of persons may
assume a name amnd then seck redress against a legal entity, usless
scme statute gives thom that right. In the context of thaese
Procecedings, the relief sought affects individuals, not LOSA.

The decision complained about is that individual legal officers
who participated in industrial action would not be paid for the
days they were engaged in such action. It is true that LOSA may
have some legal r2cognition under the terms of the Labour Relations
and Industrial Disputes Act, but these proceedings have nothing

tc do with the cbject of the Association or with bargaining rignts.
Therefore, I hold that LOSA is not a competent applicant in these
Proceedings. Accordingly, the Pull Court is right in holdlng

that LOSA is not ccampetent to bring the application.

On the guesiion of costs, it is My, Hacaulay's contention
+hat costs was ordored against LOSA at tho time that LOSA's appli-
cation was struck ocut. I have perused the minute of the oral judg-
ment and the reascns for judgment of thc Full Court and I am quite
unable to find mention of suck an order. Good sense dictates that
tbhore could not be such an order. Only one motion was filed in
the Court below on the Joint application of (i) LOsSA and
(ii) Bryan Sykes, Proesident of the said LOSA. Th= Fuil Court
ruled that LOSA was not competent to bring the application, and
accordingly, LOSA was struck out, and with the amendment granted,
the same motion was heard with the applicants being "Bryan Sykes,
ci his own bzhalf ani on behalf of the members of LOSA®, with

the result that ithe fpplication was refused with costs to the
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respondents to be agreed or taxed. I conclude, therefore, that

Mr. Macaulay's contontion is without foundation.

After full consideration, I have reached the conclusion

that therc is no merit in the appeal, and accordingly, it must

bo dismissed.

ROVE P.
I have read the judgments of Downar J«.A. and Patterson J.A.

in draft and I agree that the appeal should be dismissed for the

(Ag.)

rcasons adumbrated by Downer J.A.
In the event, thc appeal is dismissoed with costs to the

respondents to be agreed or taxed,
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