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i - A
sioner of Lands, and thereafter the defendant made ndcw arrangements with the Com
Lar i I of land.
issi Lands for the rental of this parce he
ml;f;z::;doiounsel on behalf of the appellant has urged several groun};;!s ?f apgia;‘iat'lt‘he
vamen of the grounds are that the magistrate h.ad erred when ed Pu:ﬁect o
tg‘lg;endant could not set up the title of the Commissioner of Lands and in
icti itle paramount. . » B
CVlIilli(quE?;; 121:;; on the evidence that there was a;nl ev{;ctmr(; l.ay tt[:.l:c?r{:;l:n':‘slf:;i::rt ;:::
: i his parcel of land, and in ‘
ho was the rightful owner of t ;
t[;;?::::;v between the plaintiff and the defendant ce:ased ta; %fﬁiha:arrr;or;;;; WoonraLL
i i ring at p. . .
. Hilt referred thé court to the passage appfa ; :
{a:dzirl-)hheaded “Eviction by Title Paarmount”, and that passage is as follows

i nt
“Eviction by title paramount is a defence fo an action b?flihe Ies:ic;: ftc(:)réll.;b:;?;eor
icti i t means eviction by a title superit ‘
t. Eviction by title paramoun 1 c the
Leonth Jessor and lessee, against which neither is enabled to make a defenc

in Foa's GENERAL LAw OF LANDLORD AND
the court Lo the passage in Foas. FEN )
e gtfﬁrriiifn ) p. 157, paras, 254 to 255, wherein it is a}so clear t‘h'at th;fs Eefgn[g;gl‘
Zvlai:a:; by title p:;ramount is a good defencetoa defendanft in ::e pss;:;g: ?o:g]?e fenam b
i i ter the evi
in thi submitted that it was not necessaq'r a : !
B e s possession if, in fact, he entered inte a new arrangement with the

e and support of this submission he cited the case of Mountnoy v. Collier

rightful owner, and in '
. N t
1“)'.i"he court is quite satisfied that whilst it would ot be permissible for the defendan

L ispute
at the time of entering into the agreement to rent the land from the plaintiff to dispu

i i issioner |5
the title of the plaintiff, nevertheless at the time when he was evicled by the Commissio K

————— T T 7
h { Lands, it would be a perfectly good defence to the plaintiff’s action for rent thereafter
O ’

i i isstaner of Lands.

’ i {ead title paramount in the Com'mussmn ) .

forI h'm:)::: \]']i:w that thF:: iearned resident magistrate erred when h_c rejected t:w"; alrog:m:;d
ftthls Deputy Crown Solicitor to this effect when he appeared‘m the cour t;e a, o

i . r v?ew that the judgment cannot be sustained. In the‘clrcums.tances ! en;::red .
l\:ulii g: allowed and the judgment in the court below set aside and judgmen ]
instead for the defendant with costs. . ‘
mfl‘he appellant will have the costs of the appeal fixed in the sum of £15

ECCLESTON, J.A.: 1 agree.

FOX, J.A.: L agree. Appeal allowed. a

ALFRED TAPPER v. LEONARD MYRIE
[CoURT OF APPEAL (Waddington, P.(Ag.), Eccleston and Fox, JT.A.), December 19 1968]

i f —Landlord disconnecting 1
i1 i ¢ for quiet enjoymeni—Lan tec
dlord and tenant—Implied covenan/ ' : rmecting
sulﬁ; o(_}f electricity to the demised premises—Tenant paying separately for electricity
H:’[;lerher disconnection of electricity supply a breach of covenant.

i i i two of
The respondent had been a tenant of certain premises for six {;agsyﬁ‘):a;hz ;ars:n tw:nd
i id £2 155, per mon 3
i Ilant was bis landlord. He pe.usl ! |
Wh;:i};:t?:narzﬁz sum of 55. monthly for electricity. Th,ejappellant g’:f‘conﬁff;id;ggﬁ ;ﬁgs f
mf elemricit;f to the deimised premises because, as he said, he wantéd {o gef o fesponiens
2ut * The resident magistrate found that this act by the appellant was a

b

) R
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A appeliant’s covenant for quist enjoyment since it had caused physical interference with
the demised premises. On appeal it was contended that the agreement between the
respondent and the appelfant as to the supply of electricity was a separate agreement
from that which created the relationship of landlord and tenant and that a breach of the
former could not be said to be a breach of the covenant of quiet enjoyment.

« Held: that the agreement as to the supply of electricity was part and parcel of the

B tenancy agreement and the covenant for quiet enjoyment was implied by reason of the
relationship of landiord and tenant ; the resident magistrate was, therefore, right in hold-
ing that the appellant’s act in disconnecting the electricity supply to which the respondent
was entitled was in breach of the covenant.

Appeal dismissed,
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Appeal from a judgment of a resident magistrate for the parish of Saint Andrew in an
action for damages for breach of a cavenant for quiet enjoyment.
E H. G, Edwards, Q.C., for-the appellant.
H. Hamilton and W. K, Chin See for the respondent,

WADDINGTON, P, [Ag.}: This is an appeal from the judgment of the learned resi-
dent magistrate for the parish of St. Andrew whereby he entered judgment for the plain-
Uff on June 22, 1966, for the sum of £25 with costs on a claim by the plaintiff against-
the defendant to recover £50 damages for trespass, alleging that on August 14, 1965, the

¥ defendant by -himself or his setvant and/or agent entered a room rented by the plaintiff
from the defendant situate at 9 Nathan Street in the parish of St. Andrew, and discon-
nected the electric current to the said room as a result whereof the plaintiff suffered great
inconvenience and sustained loss.

in the altervative, the plaintiff claimed against the defendant to recover the sum of
£50 as damages for breach of the covenant for quiet enjoyment of the same room.

The case for the plaintiff was that he rented this room at 9 Nathan Street from the

defendant. He said that he actually occupied that room for some six years previously
and then the defendant took over the premises and took him on as tenant, and that the
rent agreed on was £2 lOsJin addition to 55, 2 month to be paid for electric lights. The
plaintiff said that in August 1965 the defendant demanded 5s. more on the rent and he
refused to pay it. As a result, he recieved a notice to quit the premises in August 1965,
He did not leave, and one night in August when he returned home he found there was
no light in his room. He spoke to the defendant about it and the defendant told him
that he had cut off his light because he wanted him to come out and he would not.

The case for the defence was substantially the same as the plaintiff’s case, except that ™
the defendant said that the rent was £2 15s. ‘per month and that there was arcangement
for the plaintiff to pay him an additional 5s. a month for the lights. He said that the

I plaintiff made only one payment of the 5s. and as a result of that he served him a notice
to quit. The plaintiff did not quit the premises, and he admitted that on August 4,
1965, he disconnected the wires supplying electric current to the plaintiff’s room.

The Jearned trial judge found that the plaintiff had been a tenant of 9 Nathan Street
for some six years, the defendant being his fandlord for about two years: that the rent
was £2 155, plus 55. a month for electric lights; that sometime in August 1965 the defend-
ant by his servant and/or agent disconnected the electric wires that supplied electric
light to plaintifl’s room and when the plaintiff had complained to the defendant about
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that, the defendant said this to plaintiff: “'Tcut off your light because I want you to-come
out and you won't come out.” The learned resident magistrate found that that was
clearly a breach of the plaintiff’s implied covenant for quiet enjoymeit, He said that he
accepted the evidence of the plaintiff and his witness and rejected the evidence of the
defendant wherever it was in conflict, and ﬂle accepted the propositions of law which
had been made to him that notwithstanding the act complained of was an act done off
the premises, if it was an act which caused phyﬁj&:al interference with the demised premises,
then there-was a breach of the covenant of quiet enjoyment. He relied on the case of
Perera v. Vandivar (1). He concluded that the landlord’s act was deliberate and malici-
ous and altiiough it could not be regarded as a tregpass, because there was no actual
interference with any part of the demised premises At certainly was a breach of contract.

Learned counsel for the appeHant relied on one ground of appeal, namely, that the
learned resident magistrate had misdirected himsel{ in law as he failed to appreciate that
the parties had entered into two separate contracts, to wit, the contract for the rental of
a room, which gave rise to the retationship of landlord and tenant, and a contract for
the use of eletrical current. That the parties had severed the two contracts as the res-
pondent remained in possession of the room after the termination of the contract for use
of electrical current, and further, that the payments in respect. of each contract were
separate. :

Mr. Edwards submitted that the evidence showed that there were two separate con-
tracts, one for rental of the room and the other for the supply of electric current; and he
subinitted that the two contracts had always been treated as separate and apart by the
landlord and the tenant. He submitted that there had been no interference with the
conteact of tenancy and therefore there could be no liability either in trespass or in con-
tract for breach of the covenant of quiet enjoyment. He admitted that there had been
a breach by the landlord of the contract to supply electricity, but he submitted that as
there was no claim for breach of this contract and no pro f ainy damages, no judgment
could be given for the breach of that contract. ' h

Mr. Edwards rehied on the case of Angell v. Duke (2) for the proposition that the
contract in respect of the supply of electricity was collateral to the contract of tenancy,
and he submitted that the case of Pererav, Vandiyar (1}, to which I have already refecred,
was not applicable to the instant case. As regards damages, Mr. Edwards submitted
there was no proof of any special damage and that the award of £25 was completely
unjustified. ) )

Mr. Chin See, on behalf of the respondent, submitted that there was, in fact, only
one contract; that the whole circumstances of the case should be looked at and this
“would seem {0 suggest that aithough the rent was £2 155, and 5s. as agreed for light, it
was really in effect one contract, He submitted that the room and the light went together
and that the agreement to pay for the light was part and parcel of the agreement to rent.

In my view there is much force in Mr. Chin See's submissions.{[t appears to me that

the agreement to pay 5s. for the lights supplied was not an agreement which could be
said to be independent of the agreement to rent the premises. It was entered into at the
'ame time as the agreement to rent the premises was entered into, and in my view it
forms part of that agreement and was in no way independent of it. In other words, it
was /*part and parcel”, to use Mr. Chin See's expression, of the same agreement. I
the transactions had been embodied in a written agreement there would have been a
clause, after reciting the agreement for the fental of the premises and the rent and soon,
that in addition to the payment of the rent the tenant agreed to pay a further amount of
55. 2 month for the supply of electricity. The tenant would thereby become entitled to

a supply of electricity as part of his enjoyment of the premises. Normally, such an .

agreement would contain an express covenant for quict enjoyment in the usual terms,

and if the landlord interfered with the enjoyment by the tenant of the supply of electricity,

that would clearly be a breach of the covenant for quiet enjoyment. In the instant case,
the covenant for quiet enjoyment was implied by reason of the reiationshig/:)f landlord
and tenant but, nonetheless, it is just as effective as if it had been expressed in a written

agreement.
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A Hismy vie\fv that the judgment of the learned resident magistrate was correct, based
on tll:e authority of Perera v. Vandiyar-(1), and tlie judgment should not be dist’urbed
W‘llh re.gard fo the damages, however, 1 am of the opinion that the amount of £2§
was inordinately high, There was no proof of any damage suffered at all and although
the award of general damages is at large and in the discretion of the judge, it must none-
theless be awarded in accordance with established principles. Another tt;ing there was
B no‘proof by the plaintiff to show that he did anything at all to mitigate hi)s loss. He
claimed that the cuzrent was cut,gi. Hecould vory welt have had a supply put in b-y the
elecn:lcuy ut_ldertakers and claim the costs of so doing as part of his special damages
It is my view that the damages awarded were inordinately high and I would reduce‘
the avyard to £15. I would dismiss the appeal with costs but would order that the judg-
ment in the court below be amended by substituting the sum of £15 for £25.

ECCLESTON, J.A.: I agree,

FOX, J.A.- + I agree that this appeal should be dismissed for the reasons stated by the
]earne§ Ifres:dent. Although there has been much conflict of authority on the point
the principle stated by Loro Russer, C.J., in Baynes v, Lloyd (3) and approved in Bua‘d-,
Scott v, Dan.ieil (4) that upon any letting or agreement to let, whether in writing or oral
an undertaking by the lessor for quiet enjoyment is to be implied from the mere re[ation:

lp <_)f landlord and tenant, has now been accepted as “‘the common law both upon

_principle and authority”, and as “'the only view consistent with common sense”, per
-SwlleEN EapY, )., in Marlcham v. Paget (5) ({19081 1 Ch, at p. 716). The benefit oE this
implied covenant f.or guiet enjoyment accrued to the plaintiff when he first became a
tenant on the premises, and was not affected four years later when the defendant became
aJifs landlord. Consequently, the insistence of flie defendant that the total amount paid
by the plaintiff should be apportioned so as to fix a charge of 5s. for electric current could
not detract from the original demise, if, as the evidence seems to indicate, the plaintiff
had a_aiwag‘rs received electricity. To cut off the current as the defendant di(i would be a
physical interference with the plaintifi*s enjoyment of the premises and,therefore ‘a
Bvbreach o.f the covenant for quiet enjoyment: Browne v. Flower (6). .
E.ve.n' if, contrary to the evidence, it is assumed that the plaintiff did not‘ recei.ve
electricity prior to the advent of the defendant, it is clear that the parties had bargained
on _the footi‘ng that electric current should come into the premises. This became a benefit
whrcl? was in no way dissimilar from other benefits incidental upon the rental of the
prem |ses'. 'Vmwed in this manner, it is idle to enquite whether the arrangement in respect
of electricity is regarded as having been embodied in the contract of rental, or independ-
;:: :fl:;recz‘f. .To ](?egriv;:l the i]aintiff of his supply of electricity would be in, breach of the
ant’s implied undertaking not 0 im li
oot e et g to do so, and would render him liable as the learned
deI :ngree _that the damages should be reduced to the sum indicated by the learned Presi-
nt.

" Appeal disnissed,

R. v. ASTON TORIN
[Count oF ArpEAL (Moody, Luckhoo and Fox, JT.A.), December 20, 1968]
Cririnal Law—Evidence—Admissibility—Res gestae.

’ :;I'he appellant was convicted of murder in the following circumstances. At about
30 p.m. on May 19, 1968, the deceased was walking along a road with C.R. when the
appetlant hurled a stone at one or other of them from a distance of some six feet and




