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SUPREMW'}

T COURT LIBRARY
)K.INGSTUN T Ll TR
HAMAICA AQ@

IN THE SUPREME COURT CF JUDICATURE COF JANMAICA T rem

IM CCMMON LAW
€UIT NC. C.L.T. 105/83

BETWEEN DERVENT TAYLOR FLAINTILFF
(Administrator Estate
T Fearline Agatha Taylor dec'd)
AND BRUCE RZALTY CCMFANY OF DEFENCANT
FLCRIDA

W, B. Frankson Q.C. and Margaret Forte instructed by Gaymair
and Fraser for the Flaintiff.

R, Williams 9Q.C., J. Leo Rhynie ).C., Dr, L. Barnett, Mr. Charles
Fiper instructed by Clinton Fart and Company for the defendant
Company. '

Hearing on March 4, 1985 - March 8, 1985; May 6, 1¢85
- May 10, 1985; May 13, 1985 - May 17, 1985; May 20,
1985; May 22, 1985; May 24, 1985; September 30, 1985

- October 4, 1985; October 7, 1985 - October 11, 1985;
Cctober 14, 1985 -~ October 19, 1985; October 22, 1985;
February 24, 1986 - February 27, 1986; March 3, 1986 «
March 5, 1986; March 10, 1986; March 11, 1986, July 31,
1986,

JUDGMENT

The matter which f¢rms the subject of tris Judgment
is one that must of necessity severely test the mental capacity
of any Judge especially one who has to contend with the physieal
conditions to which those who have business at the Supreme Ccurt
in Kingston, Jamaica are not‘WhQ}ly accustomed to experiencing.

In this case the matter\@és_set down for kearing for
over fifty days but the actual hearing.iéstéd a mere forty six
(46) days and over varying périods in excess of one year arnd in
which at times no less than s$ix Counsels including three Queen
Counsels and two Senior Counsels were engaged.

The arguments were at times lengthy and wide ranging,
covered a number of issues, some of which arose on the pleadings
and others, mostly from the plaintiff's side, which scemed like
the "uses" of the old Courts of Eaquity to spring up from tire
to time as the hearing draggéed on and on to what apreared at tires
an interminable end. Even at the stage of the closing subrissions
some new questions were stili being raised which had nothing to do

with the issues that arose on the pleadings.
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It may not be improper and even timely to remind
Court,
Counsel vho practice in the Surreme/a Court of Fleadings, that
one of the main reasons for the filing of pleadings is so that
the issues or matters in dispute may be identified and narrowo?
down in order that time and exrense may be saved at the hearing
and determination of causes,

Although the task which now ccnfronts me in sifting
t*rough the mass of evidence is a difficult if not insurmountable
one, it has, however, been made that much easier by the invaluable
assistance that I bhave obtained especially in the area of the
iséues as trey had to do with thbe Law and for this assistance I
must acknowledae my gratitude to Counsel on both sides for the
commendable skill and industfy which I am sure went into the
preparation and the presentation of the arguments as they related
to both the opening and closing submissions.

The Pleadingg

1. The Claim
The rlaintiff's claim is of a two~fold nature in that
he claims that as "tbe lawful son and administrator of his
mother, Fearline Agatha Taylor's Estate by virtue of Letters of
Administration issued to him cut of the Supreme Tourt on
10th February, 1978" that:-
1. "His family bas owned and openly occupied the
property known as part of Mamme Bay in the parish
of “aint Ann and being the land now registered at
Volume 1166 Folio 762 of the Register Book of Titles
for several geperations leading up to his grand-
father Lucius Hinds, the father of the aforesaid
Fearline Agathé Taylor.
2, Following upon5the death of the said Lucius HMinds,
his daughter the said Fearline Agatha Taylor and
his son Teddy Hinds occupied the said lands
jointly until {he said Teddy Hinds gave the plaintiff
his interest in the said lands after which the

plaintiff occupied the same jointly with bhis mothor
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until the latter died on 29th Janu~ry, 1972,

intestate.
The plaintiff states further that following upon
the death of Ferrline Agatha Taylor he enjoyed

scle and undisturbed possession thereof until theo
rresent time,
The said land adjoined lands owned and occup’ed by
one Edward Carbl Seymour Pratt who procured the
registration of the same at Volume 824, Folio 53 of
the Register Bbok of Titles on or abcout 22nd September,
1956.

Notwithstanding the aforesaid registraticn the
plaintiff and his predecessors ccntinued in free,
cpen and unmolested use of and occuration of the
said lands.
The plaintiff @ill contend that if, wrich is not
admitted the aforesaid Edward Carol Seymour Fratt
had any estate or interest in the said land which
was capable oflbeing registered under the provisions
of the Registration of Titles Act, the regis<traticn
was subiect to the estate which had vested in the
plaintiff's prédecessors ir title by virtue of their
open and undisturbed possession.

The aforesaid Edward Carcl Seymour Fratt purporter
to sell and tr%nsfer the said lands tec Bruce Realty
Company of Flo&ida, United States cof America, a
corporation exﬁsting under the laws of the State

of Florida in the United States of America which
transfer was registered in the Register Book of
Titles on 11th March, 1963,

The plaintiff says that notwithstanding such pur-
ported sale, transfer and registration the title

to the said lands did not vest in the aforesaicd
Bruce Realty Cbmpany of Florida in as much as the

said transfer was in breach of Section 23 of the

P
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Exchange Control Act and Section 346 and 347 of tho
Companies Act.

Further and or in the alternative the plaintiff »ill
say that if which which is not adritted anv cstate
or interest in the said land vested in Bruce Realty
Company of Florida by virtue of the alleged sale,
transfer and reégistration of the said land the said
Bruce Realty Company of Floricda took the same
subject to the plaintiff predecessors in title
which had occupied by virtue of the long, free open
possession and occupation of the said land.

Further the pliintiff says that notwithstanding the

rurrorted sale and transfer of the said lands

centinued in free open and undisturbed possessicn

of the said 1aﬁd save and except for an action in
tresrass brougﬁt against him by Twin Reef Acres
Limited in the?Resident Magistrates Court feor the
rarish of faint Ann holden at Saint Anns RBay in or
about Narch 1974 which said action was on 18th April
1974 adjournedisine die for the reason that the said
Twin Reef Acreé Limited was then in voluntary
liguidation. j

Cn or about lsﬂh Lecember, 1968 the aforesaid

Bruce Realty Cdmpany of Florida purrorted to transfer
the said propeﬁty to Twin Reef Aeres which company
went into voluﬁtary liquidation on or abcut 19th day
of Lecember, 1@73 fcllowing wbich Bruce Realty
Company Incorpdrated was on 6th day of NMay, 1976
again unlawfulﬂy registered as the proprietor of

an estate in the said lands,

The plaintiff therefore claims:~

a., A declaration that he is%entitleﬂto be registered as the

proprietor of a estate in fee simple in possession of the
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caid lands or

pAlternatively a declaratibn that he bas acquired an estate
in free sirple in the sai& land by virtue of long prossession
and

An order cancelling the certificate of title registered At

Volume 1166, Folio 762 in%respect to the said lands."

The Cefence

In paragraphs 1 and12 the preceding paragraghs of the

statement of claim are denied.

6.

The defo-ncant furth&r centend that:-
The defendant denies thatiPearline Aaatha Taylor and
Teddy Hinds occupied the %aid lands jointly or at all, ox
that the said Teddy Hindsﬁ cave or had any right to give
the said lands tc the plaﬁntiff or that tke plaintiff and/or
his mother occupied the sﬁid lards as alleged in paragraph 3
of the Statement of Claim?or at all.
At paragraph 4 there is aidenial of paragrarh ¢ of the
Statement of Claim. |
In paragraph 5 it is admi&ted that "Edward Carol Seymour Fratt
obtained registration of &he said lands in bis name in
Sertember 1956, but it is%stated that no part of the said lands
was owned by the plaintif%.”
Faragraph'6 of the Statem%nt of Claim is denied and the
defendant further denies &bat any interest in the said lands
bhad vested in the plainti%f predecessors as alleged in
raragraph 7 thereof or at%all.
It is bhere alleged that "%he said lands were so0ld and
transferred by the said E&ward Carol Seymcur Fratt to Bruce
Realty Company of Florida%on VMarch 1963 and the said sale had
exchange control agproval%and even if it had not, the transfer
is neverthelees effective%and valid. Further, the cdeferndant
denies the allegation tha% there was a breach of Section 346

or 347 of the Companies A#t and says that even if there was the

2aid sale and transfer wa$ valid.
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The defendants further ﬁ%ny raragraph 10 of the Statemeont

of Claim. |

In paragraph 9 of the Défence Faragraph 11 of the Sta*ement

of Claim is referred to%and the defendant contends that
"raragraph 11 of the Stﬂtement of Claim was always cntestod
and neither the plaintﬂff or rersons through whoem he claims

were cever in free, open?and undisturbed pessessicn of the
said lands. |

At paragrarh 10 ° the defendant here alleges that "in

addition, the said 1and§ have becen the subject of litigation

including: -
i) Suvit number E%O/79 - Lervent Taylor (&dministrater
of the estate |of Fearline Agatha Taylor) vs,
Bruce Realty Qomrany of Florida.

ii) PFurther, in 1960 an action was instituted on

behalf of certain fishermen, including the plaintiff

by the Beach {nntrol futhority against George "arkas

claiming an e%sment over part of the said land hut
the said proceedings terminated in favour of

Mr. Gecrge Farkas the rrincipal shareholder cof the
defendant's cdmrany. The plaintiff is therecfore
estoppecd frcm denying the title which d-volved on
the defenﬂant:

From 1949, ®dward Carol |Seymcur Fratt, E. S. Fratt and

Elma Fratt were rocorcded as the owners in fee simple of the
said lands at Liber New [Series 602 Folio 41 at the Island
Reccrd Office and in Seﬁtember 1979 they execrcised threir

\
right of cwnership of tﬂe said lands by granting casements

over the said lands to Jamaica Fublic Service Company by Deed

recorded at Liber New Séries 687, Folio 454 entercd in the
Island Recorcd Office on NMay 13, 1950.

Edwarcd Carol Seymour Pr%tt became the sole owner of the said
lands and on 13th October, 1956 was registered as its scle
rroprietor in fze simrle at Vol me 824, Folio 52 and 52 cf

the Registcr Book of Titles.

6l
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14, The said Edward Carol Seymour Fratt transferred all his
interest in the said lands to the defendant cn 31st Lecembor,
1962. The certificate of title at Volume 824, Folio 53 wns
cancelled and a substitute issued and registered at Volumc
1029, Folio 593 in the name of the defencdant.

15. In tbe premises the plaintiff is not entitled to the relief
claimed or any relief.

16. Save as is herein before expressly admitted, the cefencdant
denies cach and cvery allegation in the Statement of Clair
as if the same were herein befcre set feorth and traverse”
seratim."

There is then a ccrnter c¢laim in which reliance is alsc
rlaced uron:-

17. Faragraph 1°'~ 15 of the %efence.

18. At paragraph 18  the cefendant contends '"that as the
registered proprietor c¢f the said lands its title is valid
and indefeasible.

19. The cdefendant further says that the plaintiff never had or
acquired any right cver the said lands,

20. The plaintiff subsequent to the decision of tﬁe Court of
Appeal hclding that he had invalidly been issued with a Titlc
to the said lands has by himself or his servants and/or agents
on diverse other days, trespassed on the said lands of the
defendant and intimicdated the defendant's acents."

The defendant ther~fore counter claims for:-

1. Damages for trespass.

J|MJJI
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2. An Injunction to restrain the plaintiff by hirself his scrvant:

or agents from entering upon the defencdamt's said lands or
frem threatening or intimidating the “efendant's servants orx
agents.”

The Reply

1. Issue is joined with tbe defendant on the cdefence.

2. It is here denied that the action brought by the Beach Contrc!t

Authority was instituted on behalf of the plaintiff.
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t was repealed in bcth countries an

that Act prohibited foreign corporaticns from
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Crown,
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iii) That Sections 3

reprcductions ¢
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iv) That a failure

Comranies Act i

Company to own
transfer allege

comrany in 1963

n Jamaica withcut a license frem tho
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to com:ly with the provisicns of the
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dly effected by Fratt to the cdefendant

was ineffectual to ccnvey any title
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Mr. Leo Rhynie for
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the defendant bas submitted that the

of Secticns 345 and 347 of the

the provisicns contained therein
ndant at the material time and even
he Aefendant its non-~compliance

e effect in law of rendering void

s title to the said lands,

r A company eaxists not as a ccrrorate

law of the rlace of its incorporation

ancd both English Law as well as Jamaican Law recognise a company

as a corrorate body if it

the law of the foreign st

is duly incorperated accerding to

ate in which it was incorporated,

He r~lied for surrort uron the follewing authorities:-

a) Halsbury Law of
paragraph 1229

b) Modern Comprany
743 « 744,

English Law will give rec

corporation complies with

England 4th Editicon Volume 9,
Law by L,C, Gowexr <th Edition races

ognitiorn whether or not the fcreign

the disclosure of informatior
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contained in part 10 of the English &Hct.,  Tris
section is in rari mwateria with the local Compranics
Hhct. Kecognition of status is to be determined

~ by the law of the rlace of incorporation. The

(T
- fact that the dpfendant company was culy inccoryeratas
under the laws of the state of Florida, United States
of Zmerica is npt Asputed and is admitted by the
rlaintiff in rafranraph 8 of the Statement ~f Claim,
ii}) At common law the right of a comrany incorporated in one
state to carry on business and enter into contracts in ancther
state is universally recobnised. The exercise of such a riaght
(“x is conditicnal and is subject to that corperation having the
) caracity to carry cut the rarticular act and is determined
by: -

a) Its constitutidn constrved in the light of the law
of the place of its incorzcraticn,

b) The law governing the transaction in cuestion; any
corporation basithe same caracity tc held land as
does a rrivate person rreovided this is not inonsistent

(?} with its cbjects. . =« T =
He relied for suprort on:

a) Halsburys Laws of England 4th Editicon, Volume ©
rage 791,

b) Falmers Compang Law 22nd Edition, raraagrarh 1315
at page 155.

He further he contencded that if therefore a foreign
corporation has the power to hold lands in the state of its origin
then it possesses the like powers in other states, including as

(\) in this case, Jamaica except [for a statutory yprohibiticn against

the excrcise of such rowvers,
For suprort he cited:-

a) Modcrn Company%Law by L., C. Gowzr 4th Edition at
rage 744,

b) Campbell vs. Morcan (1919) 2¢ Manitobia Rerorts
at rage297 per Judgment of Mathers C.J. ot pacc 300.

iii) The defendants have further contended that the submissicn
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Shirring Corrporation vs. Export
Korea (1985) 2 AER 219, at pages

distincti~n

1 =stablished that Fart 10 of Zomranies

ply to a company who has not established

a place of bhusi

ness in Jamaica.

Referonce is made f
Company Law.

The defendant furth
neither b=en alleged or yrove
date of the sale, transfer ox
to it had an established plac

In econcluvsion there
Section 345 « 347 of the Zomp
transfer from Fratt to the deg

defendant also contends that

er ccntended

e cof business in Jamaica.

fendant comrany.

that in this case

it has

d that the defandant cemrmany at the

registration of the lands by Fratt

fore, the “efendant submitted that
anies fct did not arply to the said
In any event the

even if the r~levant secticns of the

or suprort to rage 761 - 764 of Falrers
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Act did apply to the transacgion on a proprer interpretaztion of
|

|

Section 353 of the said Act, the defendant company still obtaine~

an incefeasible title to the |lands in dispute because based uron

a prorer ccnstruction of the |[secticn, a breach of the relevant
provisions of the fct render4d the said transfer voicable and not
voeid as non-corrliance is pu%ishable by renalties (Secticn 353

of the Act). These submissi#ns of Mr. Leo Ehynie in his orening

x
for the Defence were hoth reqied upon and amplified by Mr. Williams

in his closing suhmissions. [He further submitted that in any cvent

the rlaintiff kad no locus s%andi to raise cither of the first

- . - ! - -
two issues. He cited in supﬁort of this contenticn the case of
\

Forace Clinton Nunes (8xecutcr Estate Lionel §. Coke, deceased

an® Aprleton Hall Limited vs.}Roy Williams et al. Unreported
\

~ivil fppeals of Jamaica # 64 and 67/84, a Judgment of the Court

of Arreal of Jamaica cdelivered on 12th June, 1985, There it was
held by the Court that the quLstion as to the effect of failure
by a comrany to cbtain the aprroval of the Land Development and
Utilization Comrission under khe relevant /ict before transfer
i
of property subject to the‘Ac& was not fatal to the validity of
\
the transfer. The transferee‘still cbtained an incdefeasible
title. Mpreover, only the Crown thrcugh the Atterney General
had the locus standi to challenge the validity of the transfer
as the plaintiff nct being a party to the transacticn and not cone
who would have been affected thereby had no right to comrlain
as: -
1. The relevant question raised was concerned with rublic

law not private law.

2, The plaintiff could not d¢ so as he had suffered neither

Carey J.A.) at pages § =~

|
\
1
I regard the submisﬁions made on behalf of the defendants
|
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state the legal principles to which the facts in the matter aro
concerned. The last case cited by Mr, Williams when examinecd
on the main cuestion of:-

i) The locus stan

di of the rlaintiff.
1i) The effect of a transfer made in breach of the
relevant act on the title obhtained by the transfecrcee.

In the respective judgments of Carey and Campbell J.J.A.

in so far as their orinions snught to cdeal with both questicrns and

in which all the relevant authorities referred to by boah sides
were examined at length as Jell as others tcuching on the same
guestion, this judgment is in my opinion fully decisive of the
aquestion of the caracity of the plaintiff to raise eithzr of the

first issues as:-
1. He has not been peculiarly affected by the transfer as to

give him title to sue.
2. Any remedy to ensure compliance with the provisions of

Sections 345 - 347 cof the Companies Act and Section 33 of

the £xchange Control ict, both of wrtich vest the authority

for comrliance in the Minister charged with the responsibility

fox the particular subject; clearly falls within the realm

of public law not rrivate law.

Carey J.A, in cdealling with the matter and referring to

Gowie vs, Unicn of Fost Cfficer %orkers (1977) 3 AER 70 at raqe &0
where Lord Wilberforce bad this to say:-

"A realtor acticn, a type of acticn which has

existed from the earliest times, is one in which

the Attorney General, on the relation of individuals
(who may include local authorities or corranies)
brings an action fto assert a rublic right. It

can be rroperly said to be a fundamental rrinciple

of English Law that yprivate rights can be asserted

by individuvals but that yublic riqghts can only be

asserted by the Attorney General as rerresenting the

publie. 1In térms of constituticnal law, the rights

of the publie are vested in the Crown, and the

NAttorney General enforces them as an (Cfficer of the

Crown., And juet as the ~ttorney General has in

general no rowgr to interfere with the asserticn of

private rights, sco| in general no private person has

the right of representing the public in the asserticn

of publiec richt®, | If he tries to do so his actien

can be struck outg"

It is my orinion t#at the werds expressed by the
|
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Learned Law Lord applies with equal force to the situation of

the plaintiff in this matter.

Even if there was non-ccompliance with the relevant

secticns of the Comranies Act
tc the interpretation to be 1
nct ~hich prescribes a renalt

with Secticn 346, this wruld

a

it is my opinion that having reonard
ut upon Secticns 353 of the Cowronics
y of a fine for non-compliance

have bhad the effect of rendering the

said transfer vcidable and not void.

The effect of the j
when aprlied to the facts in
trat the rlaintiff has no loc

two issues and even ifhe did

ucgment of the Court of ~preal is
the instant case clearly establishes
us standi to raise cither of thesc

have such a right and as the fact

cf non~compliance did not preclude the cdefendant company from

beceming registered as the fee simple owner then in the absence

of fraud, baving got on the r

egister they cobtained an indefcasible

title to the lands in dispute as it is the fact of ra2cistrati-n

and not it antecedents that vests and divests title'" per Camnrbell

J.A. cquoting from the orinion of Lord Wilberfcrce in Fraser vs.
1967) 1 AER 649 at 651(1I).

Walker fcne of the authorities relied on and cited by Learned

Counsel for the defendants),

Although I wrulcd regaré the case of Herace €linton Nuncs

and Aprleton Kall Limited vs.

complete answer to the submis

Roy Williams et al as being a

sion made by Mr, Frankscn for the

rlaintiff, there was also the further contention of Mr. Williams

in his clesing submissions which dealt with the second issue in so

far as the evidential situati

on was concerned., Those subkmissions

are in my orinion no less weighty and equally sound.

In this regarc he has submitted that:-

i) The burcden is on the rlaintiff tc show that the

conditicnal arrt

roval ¢granted in respect to the

transfer from Fratt to Bruce Realty Comrany of

Florida never hecame unconditional.

ii) That there has

Exchange Control Act.

been a breach of Section 22 of the

He submitted that the plaintiff
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has not discharged that burden.

iii) On the evidence the Court is obliged to infer

in the absence of evidence on this recint that the

condition was

fulfilled having regard to the fact

that the transfer frem Fratt to Bruce Kealty was

duly registered by the Registrar of Titles and

subsequent transfers and mortgrges were similorly

registered. The Court should infer therefore that

if th2 cenditions were not fulfilled thet those

transfers and

mortgages would nct have been registered,

In this regard I wculd also say that the presumpticn

of regularity
contention by

in my opinion

can also be invcked in aid of +tris
Mrx., Williams and if this is so, then

that presumption has not been displaced

by any evidence coming from the plaintiff, his witnesses

or the documentary evidence in the matter tendered on

their behalf.

iv) Even if the Court is satisfied on the evidence of

feels obliged
fulfilled and

thé said Act,

to infer that the condition was not
thére was a breach of Sectien 33 of

the fact that the defendrnt hecame

the registered owner means in effect that it acquired

an indefeasible title to the rroperty notwithstanding

such breach.

Even if 211 the above submissions are untenable in any

event the plaintiff for the

reasons alresady stated does nct h.ve

the necessary locus standi to raise the matter.

Mr. Frankson for the rlaintiff in the face of what were

the most cconvincing arcuments presentec¢ by the Learned Counsels

fecr the defendants although
was not able to refer me to
eantrary conclusion,

I am therefcre of

repeating his earlier submissions &

any authnrities persuading me to ~

the firm opinion for the reasons |

I have stated that there ought to be a determinaticn on thesc

twe issues in favour of the

defensants.

~3
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This brings me now|to what I crnsidered to be the
substantive issue in this matter which is as te whether the
rlaintiff and/or his predecessors in title as he has socught to
contend were ever in oren, c¢ntinuous @ and notoricus rossessicn
of the lands in dispute to the exclusion of all others for a
pericd of at least twelve years sufficient to cust the title of
the defendants under Section|3 of the Limitation /ct?

In this reaard it has heen ceonceded by Mr. Frankson
that the registration of the saiAd lands in dispute by Edward Carcl
Seymour Fratt on 13th October, 1956 had the effect of extinauishing
all rrior claims to the lands in disprute of whatever nature
existing at that date. This meant that, in crder to succeed
in his claim that he was asserting, the rlaintiff would thorefere
have to establish on a balance of prebhabilities a rossessory

title within Section 3 ¢f The Limitation Act commencing from and

v

after 13th Cctober, 1956, the cdate of the first reqgistration of
title to these lands by Edward Fratt.

In determining this question cone alsc has to bear in
mind the fact that the plaintiff has sought to rely ~lmost
entirely upon the oral cvidence of himself and ten suprorting
witnesses in advancing his cl

the
also/further aspect of the plaintiff bona fides being called

aim of adverse pcssession, Thero is

into question which arises in the following manner:-

Mr., Williams h-s centended that the plaintiff not only
claims the said lands in dispute as Administrator cof the Estate
lays to
of his mother Fearline figatha Taylor but he also/clain /the
said lands in his own right.| Even aiven the fact that because
of the acquisition of a registered title by Edward Fratt in
Octcber 1956 that any subseobent claim arising bty way of
rossession, would of necessity have to be adverse, I am minced
to agree with the contention of Mr. Williams that on the basis, of
what the ylaintiff bhas sought to allege in paracraprh 2 of the

Statement of Claim, these are clearly twoe incensistent positicns

and this ought to affect to some deqree the mind of the Court in
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the final analysis in weiching and assessing the evidence adduced

by the plaintiff as to just

Perkins J.A. in Farrinaden
the authorities relied upon
suproxt of their submission

of Adverse Possession and w

‘how cenuine his ¢laim is. Graham
vs, Bush (1974) 12 JLR 1492 anothér of
» by the defendant's Attorneys in

s on the Law relating to the issue

jhere the contention of the plaintiff
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was similar had this to say at page 1494 (¢ - d);:-

"What is c¢lear iﬁ that from 1952 to April 1971

the arpellant was maintaining that there was

vested in him a perfectly good title to the

fee simple by virtue of the conveyance to him

in 1952. How then could he claim to have

acquired a title by adverse possession? These

irrevocably inconsistent positions could not
possibly have escaped the notiee of the Leawned

Judge of the Grand Court. He would have noticed

the absence in the appellant of the mental

element so essential to the concept of adverse
possession, On the hypothesis that the arrellant
was found to be in possession the Trial Judge
would have recognised that such possession far
from being adverje to anyone would have been
enjoyed by the appellant in his own right as
owner,"

In aprroaching this the critical issue in the case
because of the nature of the ewidence adduced by the rlaintiff
as well as the manner in which he has souqght to advance his
claim in the pleadings, the question of the credibility of himself
and his witnesses in relation to the respecti e accounts which
they soucht to relate is of the gravest importance.

It is therefore necessary at this stage to set out in
some detail just what the plaintiff's account was and how this
account stood up when put to the test by cross examination. It
is only if the structure of the plaintiff's account when tested
remained intact or stood up under cross examination that ocone
could then proceed on a detailed examimation of the testimoney
of his supporting witnesses as in so .far as the structure of his
case was eroded by the cross examination then in my opinion
there would have been nothing left for the other evidemnce of those
ten witnesses to suprort,

If along with the falling structure went the rlaintiff’s

credibility then on any ¥ational assessment of the accounts of




these witnesses as to the
whole senario, would have
would have had to be exami
rlaintiff as they all woul

It is now necess
account of the plaintiff a
of the witnesses whanhe ca

rossession.

The Flaintiff'!'s Account

He gave evidence
from he was a boy, six yea
at Steer Town but returned
Samuel Hinds until his unc
his uncle, Teddy Hinds. «
fifteen years he left the
as a welder at Kin~ston Te
in Kingston., After tbhis,
Company in Saint Ann. Thi
evidence of beinag on the M
He went to b

contincusly.

fished from therc during t

19.

ned in no

rs of ane.

le died.

chnical School.

s was a full-tire job.

his reriocd.

suprorting role they played in the

better light thtan the

d stand or fall tocether.

ary at this stage to examine the

He left to go to school

on weekends to stay with his uncle,

Fe thereafter stryed with

hen he got older and at the are of

he got a job with Reynoclds Bauxite

He gave

amme Bay Frorerty from 1656 to 1968

a1t

meant in effect that their testimonecy

nd in so far as arpeared necessary those

Lled in supjport of his claim of advcrse

of growing uron the Mamme Bay Froperty

area for Kin-ston where he le arnt trade

He spent three years

ed there, got up there, farmed there and

Later on in cross examinatinn

he stated that in 1968 he removed to live at Steer Town hut still

farmed on the property.

According to the

rlaintiff apart from bimself and the

rest of the Hinds family which included Luecius Hinds, his grande

father Samuel Hinds, Teddy

and his mcther

Hinds and Alphonso Hinds his wuncles

Fearline Hinds, no other perscn occupied the

Mamme Bay Froperty, nor soucht to molest them on the property,

The plaintiff al

house (shed) on the prorer

so nave evidence of building a

zine

ty in 1956 about sixteen months after

after another old wattle and daub house which had been constructed

there fell down., Later on
changed his account to one
house after his uncle, Ted

on the evidence of plainti

in cross

dy Hinds died,.

examination, howewer, "he

ff died after bis mother who rassed

in which he testified to building the
As his uncle Teddy Finds

on
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in 1972, and the plaintiff

about four years after his

q

has stated that his uncle Teddy died

mother, this wculd have placed the

construction of the hcuse by the rlaintiff as bein~ about in

the mid 1970's.,

The plaintiff althouch sgrewing up on the rroperty

from a little bey in 1930's denied having any knowledge of the

first registered cwner Mr,

Edward Carol Seymour Fratt who

occuried a great house opposite to the Mamme Bay Froperty which

he the plaintiff now claims, certainly up into the 1950's.

Several witnesses were called and in their accounts

they have sought tco support the account of the plaintiff that

be and his family were in free,

possession of the Mamme Bay Frorerty.

open, contincus and undisturbed

The testimony of thesc

witnesses went back to as flar as 1913 for which the account of

Alphonso Hinds, an uncle off the plaintiff bears reference.

ton varied and conflicting

the testimony of the plaintiff, however, prcmpted Mr,

These
accounts when examined and comrared with

Frankson

to refer to the totality off their evidence as representing a

"golden thread of possession' which ought to be accepted with

the resuvlting effect no doubt that the consequence of such

acceptance carries with it,

the said lands in dispute.

in ousting the defendant's title to

Befcre I probe deeper intc the evidence of the plaintiff

and his ten suprorting witnesses, however, it is necessary to

consider from the cutset tWe fact that despite this "~olden

thread of possession' being canvassed and put forward as rerresent-

ing witnesses whose testirony are worth of belief, it strikes me

as somewhat remarkable that| a family could have bzen as it is

here being contended in possession of a rrorerty consisting of

thirty acres of prime lands| from what on the evidence of

.lphonsc Hinds represented

a period of almost scventy years and

through what in the presence of the plaintiff represents the third

successive aeneration and there bhas not been not one shred of

documentary evidence broucht in support of this claim being

18
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asserted by the plaintiff.

testify to is seeinqg the pl
seeina a zinc house (shed)
cld and an o0ld car axle. 1T
rroduced, no tax receipt, n
is evicdence of persons resi
lands ir dispute who would

concerning the claim beinn

Court has not been affcrded
The witnesses called with t
and Carol Freemantle bcth o
and as such have an interes
to a larce extent deficient
a¢tivities in the area surr

Their knewledge seemed for

>

farming activities on the

It is necessary t
the fact that the rlaintiff
uron the viva voce evidence
plaintiff meant in effect t
and his witnesses were of t
just how eredible their aco

Furthermore, the
relation to all issues if ¢
witnesses are not to be bel
and Judoment must be entere
defendant,

£is the evidenee ¢
rlaintiff in chief was cont
particular when he was cros
defendants, To refer to an
liar is somethimg that any
having to the limited knowl

rartidular witness. Castin

q19

A1l the supporting witnesses can
aintiff and bis relatives on the land,
and an old iron bed about 20 years
here has been no old conveyance
o valuation notice, and although there
ding to the eastern boundary of the
rrobably have becen able to testify
put forward by the plaintiff the

the benefit of their testimeny.
he possible excertion cf Alpbhonso Finds
f whom are related to the rlaintiff
t to serve in these rroccedings were

in so far as their kncwledge »f the
oundina the property were concerned,

the most part to he confined to the
rererty.

o state for the sake of erphasis that

's case is cnme which is based entirely

of these witnesses includina the
hat the “demeanour of the plaintiff
he most paramount importance as rcgarcds
ounts were,
onus of proof being on the plaintiff in
he accounts of the plaintiff and bis
ieved then his claim must be rejected

d on the Ccunter Claim for the

merged this aecount related by the
radicted in almost every material

s examined by Mr, Williams for the

vy witness as being dishonest and a
Court ie lcoathe to do esrecially

edge, backaround and experienee of the

g my mind back to the evidence ~iven by




this plaintiff under cross
that he was afforded every
to retract certain answers
but that such answers that
intention of Jdeceiving and
fact

about which his knowlg

Ht the outset of

cath that he lived at Steer

changed his account to one
Mr.., Frankson contended it i

than one residence in the 1

as to first "Living at Steer

in his evidence 'living at
matter just raving to do wi
Mr, in

Williams contention

i) What the plai

an impossibil

answers he g4

ii) The real purg

. to place hims
<\\;E on the Mamme
In this regard as

Mr, Frankson in orening the
would be strongly asserting
the year 1956 tc 1968 was t
to establish a rossessory t
this regard is of some sign

Under exan

following dialocue emerced:

"Q: In 1956 who
l1and?
A: 1 was in ros

it was my un

A

possession

on the land.

3
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examinaticn, however, I am of the view
orportunity as the records will show
which he gave h:i.d he wished &c do so
he gave were given with the scle
misleading the Court on the particular
dge had beern called into question,

his evidence the plaintiff swcre on

he

Town. Later cn in his eviderce

of residing at Mamme Bay. Although as
s rossible for one person to have rore
ight of what the plaintiff has said
Town all his life" and then later on
Mamme Ray all his life", a simnple

th where he lived, I agrec with

this re~card that:-

intiff scucht to testify ~bout was

ity having regard to the two inconsistent

AvVe

ose of his later evidence was to seck

21f at all material times as living
Bay Froperty.
to what was being convassed bty

» plaintiff's case that '"the plaintiff

7 that the reriod of twelve years frem

he period upon which he was relying
itle", the plaintiff's evidence in
vificance in arriving at the truth,

ination in chief by Mr, Frankson the

wAs in rossession of what you call y~ur

sessicn {witness rauses). Mow say that
cle Teddy and my motbher who were in

t-that time, I used to be regularly

1"
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Later on in chief the witness continued "during the time
that I was in possession of the rroperty nahody ever disturbed
me,'" Further on he stated |"when I say that I lived on the
rroperty at Mamme Bay I meant that I went to bed there and woke
ur there, farm there and went to sea from there for over twelve
years, constant and coentinuous living."

Later on under cross examination the rlaintiff acdmitted
that in 1968 he removed to |live at Steer Town.

So if the plaintiff is to be believed he was in oren
centinuous and undisturbed possession jointly with his uncle
Teddy Kinds and his mother |[Fearline f.gatha Taylor during the
period from 195¢ to 1968. During which time he went to bed
in the house that he built enjoying what Mr. Williams has chosen
to refer to as "a life of total beaucolic existence.” Was this
account true? The following incontrovertible facts will incdicate
whether this in fact so.

Exhibits 5A and 5B in this matter relate to the -cotes
of wvicdence and Judament of the CTivil acticn brouaht by the Beach
Comtrol Authority cn behralf of certain fishermen of Steer Town in
Saint nn in 1960 against one Georqge Farkas an ‘merican and the
subsequent Judgment of the Ccurt of Aprreal in the same case, In
this action the authority acting on behalf of these fishcrmen
sought to obtain a richt off way by way of prescription based upon
a claim by the fishermen of a track or pathway leacding through
the Mamme Bay Froperty to the beach adjcining the said lands to
the north and the corresronding right to the use of the said
beach, In the Statement of Cl-im Georce Farkas was sued in the
capacity as owner of the said prorerty.

It is common crcound that having regard to the position
of these lands as to the respective boundaries of it and on the
pleadings in this matter that these lands in dispute arc in fact

in respect of which the said action in
the same 1ands" "1960 was concerned with.

The Beach Centroell fAutherity was successful in their
elaim in the Resicdent Maqgistrates Court but this success was short

lived., In the Court of Aprieal, the arreal broucht by the defendant

Y .

>
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Farkas was successful and with it the fishermen of E£tear Tcown
lost their right to encroach unto the said lands or to use any
rortion of the said beach. |The decision of the Court of Aprveal
was handed down in 1961.

Following the decision of the Court of Appeal the
Attorneys acting ~n behalf of Farkas, Clinten Hart and Com?any took
steps to have the rresence ¢f the fishermen removed from off the
beach. In this reqgard their letters of 7th fu-ust, 1961 and
21st September, 1961 bhoth addressed to the Secretary of the
Beach Control ~futhority and tendered in evidence as Exhibits ©
and 11 in this matter is of no little significance in the li~ht
of what I now wish to state.

It may be convenient in corder to effectively dispose
of this aspect of the matter to also cdeal with an action brought
a~ainst the rlaintiff Dervent Taylor by Georae Farkas for tresrass
tried in /firril 1962 at Saint| finns Bay Majgistrate Crurt. This
action related to a boat owned by the plaintiff which
Farkas contended was being mhored on the Mamme Bay lands. This
action tried by His Honcur Mr. A. ¥. Eden. Gecrae Farkas was alsc
successful, The Judgment was banded down in May 1962. The
defence of Lervent Taylor in| that case is worthy of note. Fe therc:

stated that the boat was not en Farkas' land but was on
Crown lands,

The Notes of Evidence and the Judgment in this casd
were tendered in evidence in| this matter as Exhikit 6.

As the rlaintiff in this matter is the same defendant in
the tresrass case brought in| 1962 and the rroperty which he now
claims by way of adverse rossession asserting as he has now done
to being there continucusly and in particular from 1956 to 196&
it maybe pertinent to ask the guestion as to:-

1, Where was the rlaintiff and his predecessors in

title, more particular Teddy Hinds and Fearline
foatha Taylor in 1960 and 1961 when the Beach Control

Case brcught on behalf of the fishermen of Steer
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Town involving the claim of a prescriptive right

to a xight of way through the said Mamme Bay and the

use of the said beach was being pursued in the

Resident Mzgistrates Court for faint Ann and in the

Court of Ajpreal?

The action was brought against George Farkas as owner and

Fad these rersons including the plaintiff any <¢emblance of a claim

of any nature whatsoever to these lands wculd they have sat by

idly without mentioning or asserting such a right?

Dervent Tayler's

d2fence that his boat not being on Farkas' land without mrore is

certainly not keeping with someone wro now seeks to contend that

at that yoint in time he was ~long with his uncle and mother on

the rrorerty.

Mr.

the

tc be put upon what the rlaintiff was saying in/defence qgiven in

Court was that he was not on Farkas'

of his uncle Teddy Hinds and his mother Fearline Taylor.

land meanina be was on the land

co in the licht of the letter which he wrote later down in 1962,

on 18th September, 19627 This

the Beach Control Authority in

letter written to the Eecretary cof

Teylor's capacity as Fresident of tre

Steer Town Fishing Group was cne written by him followina the

unsuccessful action brought by

action broucht acainst him by George Farkas in the boat case.

letter which is in all probabil

evidence in the case read as fg

Mr, Dugan
Beechwood Avenue
Reach Control Auty.

Sir

Good day 1 do hope when theese few lines of mine reachos
ey will find wyou still with a tryic:
getting on very good with our

on of trouble again.

your greatfull *elring hands th
helping heart for us. Sir we 3a
fishing. But I see a little si
tc stop the fishermen from walk

the Beach Control Authority and tho

The

ity the most important piece of

llows: -

o

"Dervent Taylor
Steer Town F.A.
1&th Ceptember, 1962

St. bHnns

They trying

ing through the Hotel land and we

------

Can this ho

Q>

Frankson has submitted that a rcasonable interpretation

N
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have no other way to reach the

Beach but from that point. €Cir

I am asking you to try ' your best for us we are tired of the

~rosecuticn. The conly way to

reach the Beach now is to go

through Farkas' rlace for we dont have a right of way as yet.

Dear Sir,

We are willing to fight a strong battle with you

until our victory is won, Ve
matter for us. Right a way wg
thank ycu in advance.

The quecstion neecds t
is this present claim of the
stated in this letter. "The ¢

and this was in Ser tember 1962

K
]\
L

are asking you sir to take ur the
ocnly want a right of way. 'We all

ir

urs truley

resident Steer

own fishing group

ervent Taylor."

o be asked as to just how genuine
laintiff in the light of what he

nly way to reach the Beach now"

, "is to go through Farkas' rlace,”

The Secretary of the Beach Cortrol Authority at the

time was one Mr, Arthur Dujon,
law in Belize who came and gav
defendant.

Under cross examinat
a fishing group in $teer Town,
"a little thing geoing on down
but sought to avoid any mentic
sprokesman and as President theg
He further denied at f

there,

He also denied ®ever seeing Mr.

an Attorrey At Law now 1ractising
/e evidence in this matter for the
ion, when asked vhether therc was

the rlaintiff referred to it as
there, some sort of qgroup meetinns"
n of the fact that he was the chief
» leader of the fishermen's group

first writing the letter, Exbtitit <,

Dujon save and except on one ccassicn

in Ocho Rios by the spot where the Turtle Towers Hotel is ncw

situated,

Court House during the trial ¢

He swore on oath that he rgver saw him at Saint Anns RBay

f the case of trespass (the bcat case)

in April and May 1962, this despite the fact that Mr. Dujon, on the

unchallengell evidenee in the case, was the person who assisted the

plaintiff by way of legal adv%ce and assisted hip to preparc his

defence ifn the matter and also gave evidence on his behalf.

Mr, Dujon also testified to meeting with the plaintiff

on at thtee or four other o«assions, .

Notes of Bwidenee in the boat

rlaintiff in oxcder to refresh

Despite the tendering of the
case and the contents beina put te the

his memory and to obtain his frank

Qg
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admissions to certain facts, h
rresence at Court, He also de
rroceedings *aking place and e
scmewhat at times went to such
All material times during the |
a fact which is clearly unrcal
he never attended the hearing,
than to mislead this Court as
The effect of the le
case is fatal as not only dces
and reliability as a witness o©
of his asliving on the Mamme B
1956 to 19682 or certainly ur t

ccncoction, It 2l1so has the e

7.

2 ccntinued to deny Mr. Duion's

nied for the most part the very

ven when retracting this rosit:icon
extremes as to place himself at
rroceedings outside of the Court,
istic and highly improbable unless

but with no other obvious intenticn
to the truth of the matter.

tter (Exhibit <) cn the plaintiff's

it destroy the plaintiff's crecdibility
f the truth but it stamrs this acccunt
ay Froperty with his family betweon

» that point in time in 1962 as a

ffect of casting grave doubts on

rest of his

the c¢redibility of thgﬁtestim

The most classic exa
of the plaintiff, however, occy
to the contents of the letter

way out of his obvious dilemna

exposed 4s being tre obvious 1

his present testimony out to be, stated that he was not aware

the rroblem of the Steer Town
a right of way over the land t

now elaiming, He new procecde:

in the representations to the
men but was merely acting on t]
his rrorewty and his beach.”
owned by George Farkas to the
furtheér as to what he meant by
"we hate no other way to reach
rlace', he stated that "we" in
to the fishegmen.

There is a preponder

fact tbat George Farkas was in

ony.,

rrle of the guile and crafty nature
nrred in cross examination in 1 clation
(Exhibit ¢). 1In seeking to find a

the plaintiff not content with being
iar that the contents of the lettrnr madce
that
fishermen and their effeorts to securc

> the Mamme Bay froperty which he was

A to state that he was not invoelved

Beach Control Authority by the fishur-
heir behalf "to keep them away from

He then sought to shift the lands

west of the Arawak Fotel. VWhen prosscod
the words in the letter (Exhibit 4)
the beach except through Farkas'

the letter did not refer to him bhut

ance of evidence establisbing the

1960's the rzputed owner and the rereon




in undisputed possession of t
the unchallenged evidence of
Cujon., This was also the unc
Frederick Dougal, who reprece
the boat case for trespass bo
The effect of the c
brought against Farkas by way
a right of way cver the Mamme
in so far as the plaintiff wa
ur to 1961, when theJudgment
it was George Farkas who was
possession of the Mamme Bay F
family, who it is inconceivab
of this case. Being a matter
district frcm where they ame

have been
in the area would / =aprarent
although the plaintiff was no
the Authcrity, I agrece with t

Mr, Williams, that the actio
stecial class of persons, the
plaintiff being a fisherman o
denying the possession of Geo
ownership of the Mamme Bay Fr
The credibility of
when one examines his account
any knowledge of George Farka
e recalls seeing him only tw
compound, and once driving pa
first adritted that he knew A
changed bhis testimony to deny
not only Mr, Jacob Taylor, bu
and Mr, Stedley Finnock all k
owners of the Mamme Bay Frope

1970's., Even assuming that t

of time micht have become somewhat dimmed,

8.

he Mamme Bay Property., This was

both Mr, Jaccb Taylor and Mr, Arthur

Lallenged testimony of Alastairn

nted Mr, Farkas as his agent, :in

bght against the plaintiff.

ase of the Beach Control Case

of a prescriptive claim to secure

Bay Froperty and use of the  bedeh

s concerned, was to establish that
the Appeal

of /Court of/ w>s Celivered that

acknowledged as being the rorson in

roperty and not the plaintiff and hris

le to believe cculd have been unaware

involving fishermen from the very

the obvious nctoriety of this case

. To take the matter a step further

t a party to the action brought by

he contention being advanced by

n being one brought on behalf a

fishermen of Stecr Town and the

f Steer Town, he is estopred frcom

rge Farkas and the fact of his reputed

operty at the time of the dispute,

the plaintiff is also further croced

in so far as

ever
s as/being on

he sought to deny

the Mamme Bay Property,
ice, once over at the Arawak hotel

ss on the main road in a car. Havina
lastair Frederick Lougal he later

any knowledge of this per son who

t Mr. Arthur Dujon, Mr. Zrnest Smatt
ner: as being the agent for the
rty during the 1960's and into the

he plaintiff's memory with the rassace

one would certainly




expect him to remember Mr.
in the boat case for tresypass

Ray Ccurt House.

account of his being on the Ma

onwards into the 1970's, fishi

and

such as Mr, Arthur Dujcn and M

in so far as his assessment of

When the plaintiff's

cannot be believed as:-

i)

Following the Beach
tendered in the case on behalf

thread cf evidence' which esta

evidence suprorts Mr., Tayler's

as Mr. Framkson had sought to

On the rlaintiff

q5t

29,

Tougal qiving evidence against him

in 4pril 1962.at the Saint Anns

evidence is further examined his

mme Bay Froperty between 1956 and

ng and farming is highly improbable

's own account save and except for

a shert period between changing jobs from Reynolds

Bauxite Comrany
1967 - 1968, he
at both comranie
that he could hﬁ

a full-time farm

to Kaiser BRauxite Company between
was engaged as a full-time Welder
s. It is therefore highly improbable
ve heen at cne and the same time both

er who according to the witness*

someone

Adam Eubanks /who
for fourteen yea
for one year put
on the property
e~ch day, someth
having regard to

full-time welder

to 1975,

stated that he worked for Tedldy Finds
rs and after his death for the plaintiff
s the plaintiff as being continuouély
departing only for an hour or two

ing which is a obvicus impossibility

the plaintiff's cccupaticn as a

over most of the period from 1955

Control case the doccumentary evidenee
of the defendant shows 'a g-lden
blished the credibility of witnesses
r. Jacoeb Taylor., As the documentary
evidence and far from suscesting

centend in his closing submissions

Mr. Jaccb Taylor's evidence was

coneerned the untruthful nature of his testimony it was his untiring

efforts in assisting the fishermen of Steer Town which continued to

the point where had the Government of the day acted in 1975 to take

upr the offer made to it through the Beach Control Authority by

George Farkas, his efforts would no cdoubt would have been crowned

3Oy
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with rraise and adulaticn by t

he same fishermen.

In the long run when the rlaintiff's evidence is examined

the account which he bas scugh

reveals a witness with a will

t to anive is when put to the test

and a determination to ceoncoct and

mislead which to my mind bas been unriv-lled and unecualled in all

mv long experience as a Judge.
svbmissions bas summed up the

witness box as being one in wh

Mr, Williams in his lenqgthy closing

plaintiff's rerformance in the

ich "seldom if ever has a Court ever

come across such a witness. His demeanour was evesive and shifty

and his evidence was shot thro
falsehoods which were so haref
by the Court in its Judgment.?
over and over anain in carcful
by the rlaintiff and his witne
to give crecdence to his eviden
Yammee Bay Froperty continuous
onwards to the present, this e
vertible and unchallenged test
defendant whose testimony 1 acg
were as well as by the weicht
1, The progeedin~s in Beach C
(Exhibits 5" ancd 5B).
2, The boat case of Trespass
the plaintiff (Exhibit 6).
24 The letter from Clinton Ha

Autherity dated Auqust 7,

ugh with contradictions and deliberate
aced as to warrant severe corrent

When one resorted as I have rfone

ly gning tbhrcough the evidence rresented
sses in so far as threy tco bhave scucht
ce of being with his family on the

ly unmolested from before 1956 and
vidence is the light of the incontros-
imony of the witnesses called by the
cept as truthful, suprorted as they

cf the documentary evidence such asge
ontrol Authority vs. Farkas case
broucht on Farkas's héhalf "against
rt and Company to the Beach Control

1961 (Exhibit 9).

¢, The letter from Clintcn Hart and Comrany to the Beach Control

Authcrity dated September
5, Correspoendence between Cli

Control Authority and the

21, 1961 (Exhibit 11).
nton Fart and Comrany and the Beach

Ministry responsible for the subject

of Reach Control re necotiations to establish a Fublic Bzach

on Mamme Bay lands (Exhibi
6, The unchallenqged evidence

held at the Beach Control

ts 13 - 20).
of the recorcded minutes of the mreting

Authority office on November &, 1972
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31.

involving the rlaintiff as president of the Steer Town

fishermens CGroup and Lorg¢nzo Brown anc Mr. Jacob Taylor in

which certain representaticns were rade on hehalf of the

fishermen of Stecer Town recuesting Mr, Farkas to improve tha

alternate beach site on the rrorerty.

It was further admitted by the plaintiff under cross

cxamination that it was Georqe Farkas was the rorson responsible for

sending

to prepare the alternate beach site for the fishermen.
anc the subsedguent meeting at

far as what it scught to ach®

of the

evidence in so far

‘the bulldozer on the

MYamme Bay Freoperty in 1969 in order
This act
the Beach Control “urh-rity in so

eve through the Autbority of kehalf

fishermen from Mr. Farkas as to the probative nature cf this

as it affected the plaintiff's bona fides;,

clearly established, that even ur te the tire of this meeting, the

rlaintiff f»r from being in open 2nd continuous possessicn of the

lands in dispute, was not at
claim to these lands.
examination, after
talking with Jacob Taylor or
cross examination,
in his capacity as Fresident
In another evasive disrlay, |
Lorenzo Brown as company bead
with him on the Vamme Bay Frg

left Brown in the meeting wif

took very little part in the

be bad earx

cf visitir

that reint in time advancing any

The plaintiff's evidence under cross

rlier denied any knowledae of ever
meeting with him, later admitted under
1g the Beach Control Authority offices
of the £teer Town Fishking Group,
naving said that “he took along *.

cuse Lorenzo Brown

was working

perty he sought to comtend that he

th Mr, Taylor and went outside and

discussiocns. The fact of the matter

was that, as Mr, Jacob Taylor has testified, far from working with

rlaintiff at that peint in time, Loremzo Brown was a fisherman

who went along tc meeting in

is the same person, who the unchallenced evidence of Mr,

Taylox was that he

ren, henee, he was selected

himself, has said that he was

they were for the most part

illiteratey

bis capacity as such, Dervent Taylor

Jacob

was the most articulate of the group of fishere

to be theiy Fresident and the plaintiff,

sorry for the fishermen because

It waeld be bighly




32,

improbable, therefcre, that he
cn the meeting and lcaving Brc
This

hy himself. atte

rcmove himself from the discus
in the light of the fact that
land tco the west ¢f the heotel,
to the alternative beach site,

to the east of the hotel prope

would have further eroded any

g0

would have been tuvrning his back
wn to handle the discussions all
mpt by the plaintiff in secking to
sions at the meeting can be scen
he, having socught to shift Mr. Farkas'
and the negotiations relatin-

being a site on Farkas' rroperty

rty, such an admission on his rart

evidence on ris part seeking to

establish possession by him and his family at the date of the

meeting at Beach Ceontrol Authg
The defendant:
and Mr, Jaccob Taylor have test
comrencing in 1973 and in this
witness Superinte ndent Cross a
tris evidence.
In so far,

theraforc

by the defendant including the

the plaintiff's aecount te bei

continuous and notoricus posse
1956

forq{and onwards, any evidence

witnesses such as Vannazette U

on the property farming from 1

-

in the cdaytime hours, a most

1

rity on Movember 8, 1972,

through the cvidence of both Ernest Smatt

ified to seceing a cultivation

regard the evidence of the Elaintiff's
both

nd Superintendent Helness/bhoar out

, as the weiqght of the evidence adduced

decumentary evidence among which the

letter (Exhibit 4) is of paramount imyportanece in ~iving the lie to

ng with h%s oren

family in an
he

ssicon of/Mamme Bay Froperty from hos

a"duced by the other surrorting
who

Jarren,/scught to place the plaintiff

057 to 1958 and seeing hir there

m

rrobable fact having regsrd tc the

plaintiff's full-time employment as a welder with Reynolds Eauxite

(\\\ Company from 1955 to 1967.
- Walters who met the plaintiff

Bauxite Company
Jat Discovery Bay and who went

cultivating the lands there fr

Festavranteur who first saw pl

in 19%0,

The cevidence of the two Walters, Trevor

for the first time in 1968 at Kaiser
to the prorerty and saw the rlaintiff
om that time and his nerhew thre

aintiff on the rroperty cultivating



In so far as the ev

supporting witnesses for the

contained in the doccuments tendered in this matter, I accept the

documentary evidence preferri
contemporaneous and permanent
recorded or sought to establi

at the time that the document

to rely on memory of someone Lho

time became crowded out by other events that have superceded the

facts which the particular wi
Moreover, in so far as most o
plaintiff have sought to test
therefore which are contradic
such as Exhibits 4, 5A, 5B an
in no better light than that

or fall together and in so fa
evidence such as Exhibits 4,

their testimony on a particul

of casting doubt on the

In this area, the Exhibits previously referred to and in

particular, the letter which
far as they conflict with the
1. Adam Eubanks:=-who placed
on the property from 196
for himself, but according to

than an hour or two each

33.

idence of the accounts of the

was made

tnesses have sought to relate.

of the plaintiff.

rest of their testimony.

testimony of:-

day.

plaintiff differs from the evidence

ng in this regard to rely upon the
record in so far as it was faithfully
sh a particular factual situation
rather than

with the long passage of

f these witnesses called by the

ify positively to certain facts

ted by the proven documentary evidence
d 6 their credibility can be secen

They either stand

r as the unchallenged documentary

5 and 6 has the effect of discrediting

was the plaintiff's own document in so

99

ar fact it clearly has the added effect

the plaintiff and Teddy Hinds as being
0 to 1975 when he left there to cultivate

him, not leaving the property for more

2. Carol Freemantle the cousin of the plaintiff, who sought by his

tegtimony to place the e
plaintiff on the propert
- date.

3. Alphonso Hinds whose evi
thread of possession" by
in title going back to 1
totally lacking in any k

owner of the property Ed

ntire Hinds family including the

y from in the 1930's up to the present

dence seeks to establish "the golden
the plaintiff and his predecessors
913, while being at the same time
nowledge about the first registered

ward Carol Seymour Pratt, who is it
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34.

the unchallenged evidence in the case was a big landowner in

owning
the area . /

property from Roaring River in the east to

Drax Hall in the west and which area would have encompassed
which
the Mamme Bay Property/was also known by the name of "Bridge

Pasture" and whose Great

the Mamme Bay lands.

House was situated just opposite to

4, Lincoln Gabbidon who first went to the property in 1965 and saw

the plaintiff there cultivating and also saw Trevor Walter

and the plaintiff patrolling the property from that time. It

is worthy of note that Trevor Walter on his own evidenc did

not go to the property until 1968.

5. John Wilberforce Panton who spoke to the plaintiff and went

to the cultivation in 1961 and started buying produce from the

plaintiff from that time

saw the zinc house (shed)

When the evidence of

there from 1961.

whom I have referrcd to are examined, they struck me as being for

the most part as bearing the stamp of witnesses of convei:ience.

In this regard, for

example, it is difficult to conceive

how Superintendent Reginald Cross could have forgotten an event

as important as the big meeting held at the Mamme Bay Beach on

November 1, 1972 involving as

Government Honourable Mr. Wills O.

it did, the two Ministers of

Isaacs also the Member of

Parliament for the area and Honourable Mr. Allan Isaacs.

As Mr., Williams has

in my view correctly assessed their

accounts "they all came with their respective stories neatly

assembled and refused adamantly to venture beyond the parameters

cf those of those stories." 1In this regard in so far as witnesses

such as Eubanks, who for som

fishermen using the beach, a

> strange reason never saw any

act which having regard to the

continuing problem of the Steer Town fishermen going back to the

1950's which matter is still #o be resolved, and in so far as

these witnesses have sought t% place the plaintiff on the property

as a full-time farmer during

the period before 1975, they are

the plaintiff's supporting witnesses,

and continued to do so up to 1972. He



clearly discredited, as the p
he worked as a full-time weld
between 1955 to 1975 save and
between changing jobs with tw
may be repeated for emphasis
farmer, as the supporting wit
a full-time welder at one and
Moreover, in so far
that as a full-time welder th
a physical impossibility. It
however, that he was a part-t

Having regard there

structure of the plaintiff’'s

his demeanour, his credibility in my opinion has been destroyed

to such an extent as to rende
There is, therefore, nothing
that needs to be looked at,
are concerned, as I have stat
of the plaintiff has been sha

far as they sought to support

him and his family on the Mamme Bay property at a point in fime which

was totally in conflict and ¢
mentary evidence tendered by
other evidence to the contrar
light than that of the plaint
I accordingly rejec
plaintiff as being false and
As it is not being
plaintiff did commence cultiv
on the evidence amounted to a
unnecessary to examine the re
relates to the nature of user
time as to do so would be an
was filed in 1983, and even i

manner which if continued in

q9%

35,
laintiff has himself testified that
er for a period of twenty years,
except for a short time in 1967 - 1968
0 Bauxite companies in the area. It
that he could not be both a full-time
nesses have sought to testify, and
the same time,
as the plaintiff himself has festified
ey worked him hard, that . ould have been
is not being disputed by the defenqb,
ime fisherman.
fore to the fact that the whole

case when examined has in the light of

r his account as not worthy of belief.
remaining in my view of this account

In so far as his supporting wiinesses

cd before, in as much as the credibility
ken and destroyed their accounts in so

the plaintiff’s story and to place |

ontroverted by the effect of the docu-
the defendants and the weight of the

y their evidence can be seen in no better
iff. |
t the claim being advanced by the i

concocted.

disputed by the defendants that the
ating a portion of the property, which
bout two.acres and this from 1373, it is
st of the evidence in so far as it

by the plaintiff from that point in
exercise in fautuity, as this action

f his acts of possession were of a

would have satisfied Section 3 of the
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zgfthv,; forthwith.

36.

Limitation Act the section does not apply as the period of twelve

years uninterrupted possession required to satisfy the Section would

not have been met. 1In this regard therefore, the several authorities

being referred to by Learned Counsel on both sides in so far as they

sought to deal with the proper interpretation to be placed upon |

the relevant sections of the Limitation Act and the Torrens System

of Registration on the one hand and the nature of the user required

to establish adverse possession sufficient to satisfy Section 3 of the

Limitation Act; all these considerations are no longer relevant and

now become in my view

of only passing academic interest.

It would not, however, to be out of place again to

acknowledge with gratitude and admiration the obvious care with

which the arguments were compiled and presented, a matter which in

the long run has served to shorten to some extent what has been a

very lengthy trial.

In the light of the

reasons which I have attempted to

set out therefore, despite the obvious imperfections which I am sure

still remains there must be:-

1, Judgment entered on the claim for the defendants with

costs to be agreed or taxed.

2. Judgment is algo entered for the defendants on the

counter claim for Trespass $5,000 with costs to be

agreed or taxed.

3. The Interlocutory Injunction granted in favour of the

plaintiff pursuant to the Judgment of Mr. Justice

Vanderpump on 13th June, 1984 is hereby discharged

forthwith

4, An Injunction is hereby granted to the defendants in

terms of the Counter claim.

5, Ordered that the caveat at present lodged by the

plaintiff Dexrvc

registered tit]

ont Taylor against the defendant,

le at Volume 1166 Folio 762 be removed

TS ;
%94




37.

Mr. Williams asks for an order of possession to be made.
{:M. Court grants order for possession to take effect forthwith.
Mrs. Forte requesting the usual stay of execution of -

six weeks. Court-Stay of execution granted for six weeks.

D.0. Bingham
Puisne Judqe
July 31, 1986

A95



L " i
T

Q69

11.

for the plaintiff in respect to this issue is totally
misccnceived and ‘s based upon two major premiscs both of
which are false as:-

a) the cecntenticn that the Mortmain and Charitahle
Uses Act aprlied in Jamaica bhefore its repeal is
wrong as this Act was never received in Jamadica.

In suprecrt reference is made to page 1419 of Surrome
Court Lecisinns of Jamaica 1774 - 1923 by VMr, Justice
Sterhen where a statement to that effect arrears,

b) That Secti'n 345 - 347 of the Comranies Act of
Jamaica was substituted for the provisicns of
Section 1 of the Mortmain and Charitable Uses fct
is alsc fallacious for the same rceascns 2s stated
before.

In the Attornev CGeneral vs. Farscns and ¢ thers
(1956) I.~A.BE.R. 65 a cdecision of the Fouse of Lerds
in England, the Morelle Cases, based uron the & 7
rrinciple of automatic forfeiture for a breach of
Fart 10 of the English Act, which secticn is in
pari materia with the local act and r<lied upon

by Mr, Frankson in his orening submissicns, were
overrules. The constructicn of Fart 10 of the
English Companies Act of 1948 was examined in this
case as to the effect of non-compliance.

The Hnuse of Lords held that forfeiture was not
automatic as the Crown had a discretionary riaght

te order forfeiture and unless and until that right
was excreised the corroration would retain ownership
of the rroperty,

The cefendant hpve placed further reliance upon the
other following auvthorities:-

¢y Third Editien Halsburys Laws of England, Volume ©
paragrarh 141, $44, 145,

d) Frinciplés of @@trrany Law by Fennington 1959 page
606 raragraph.

°
-
"oy



8.

As to the allegations set out in the Counter Claim paragraphs
1 - 12 of the Staterent of Claim is repeates and it is now
denied by the rlaintiff that he or his servants or aqgents
tresrassed upcen the lands 1in dispute or intimicdated the
defendant's servants and/or acents,

It is repeated at paragrarh ¢ by the rlaintiff that he and

his precdecessors in title kave been the true owners cof the
said lands or in the alternative have acauired a title thereto
by reason of their free, open and undisturbed rossession of
the said lands as set cut in the Statement of Claim."

Arising fror the pleadings which I bave’fully anc deliberately
set out in extenso it is common grommd that three rain issues
arose for determinaticn narely:-

What is the proper ceonstruction te be put uron Section 346

and 347 of the Comranies Act in so far as these fecticns of
the transfor and registration of the Title to the said lands?
Further, assuming that the said transfer was in breach of
Sections 346 and 347 of the Companies Act, did the transaction
affect the rassing of the fee sirple tc the rurclasexs Bruce
Realty Comrany of Florida?

Was the sale, transfer and ragistration of title to the sai~
lands rendered none-effectual because of the non-compliance

of Bruce Kealty Comrany of Florida with Section 33 of the
Exchange Control Act? |

“hether the plaintiff and/for his precdecessors in title have
acquired title to the land by virtue of adverse possession?

In so far as to what may ccnveniently be referred to as

the Comrany Law roint is concerned, Mr, Frankson for the plaintiff

submitted that:»

i) Except under the provisions of the Comranies Act
a foreign corroration is incapable of hrlding lands
in Jamaica,

ii) That the provisions of the NMortmain and Charitable

Uses Act of 1888 aprly in Jamaica as it did in



