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BEIWEEL VIGLEY TAYLOR

AND REDVERS CHANBERS
(Representatives of the estate DEFENDANTS/
PR " F L T T . - - -~ Y TYERY T OB T ”
GE FLORENCE MUIR, dec'd) APPELLANTYS

AND KAYMORD MAXR |
: PLAINTIFFS/
AND HLRMA MALR RESPONDENTS

Hormai VWright and Sonia Jones for the
appellants instructed by cresford Jones

Dennis Goffe and Minnette Palmer for. the
respeondents instrucied by kyers,
Fletcher & Gordon, Manton & Hart

July 15, 1¢, 17, lié  and Octcber 30, 1891

(”w WRIGHT, J.A.c2
This appeal is against the following order made by Thecobalds, J.
on March 1, 1i589:

“1. TYhe Defendants are hereby crdered to
specifically perform the Contract
dated i7th January 1984 encered into
by the Plaintirffs and the befendant,
Florence Muir, now deceased,

2. That the 5¢0,0060.00 deposit made by
the Plaintiffs together with all
interests on the Deposits be for the

— : credit of the Plaintiffs’ din the
< : final accounting between the parties.

L
o

Costs of this action to the Plain-
tiffs to be agreed or taxed.

Y
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of execution for twenty-one (Z1)
days.”



The action broughi by the respondents scoughit upecific Performance of
an agreement for sale of land entered into beitween them aund

Florence Mulr on January 17, 19¢4. PFlorence Muir has since died on
liarch 25, 1%¢4. Gn Harch €, 1%¢%, ™y an order of the Court, the appel-
lants were appoinied as representatives of the estate of Fldrence Muir,
ceceased, limited wo their defending the proposed action being brought

by the respendents against the estate of Florence buir for Specific

Parformance and for damages in relavion to the atoresaid agreement

i

or sale.

Apart from evidencs by the appeliant Redvers Chambers tendering
the grant of Prokate, which really served no purpose in the case, no
evidence was called by either side. Reliance was placed on the Plead-
ings and corrvespendence which passed betwnen the attorneys-at-law for
both sides, In the cirxcumstances, it will be necessary to set cut the
Pleading in full. “he agreement for sale is pleaded in the amended
tatement of Claim which reaass

"l. The Plair‘lils were at materiael ti
husband and wife and were the purchasers
of property situated at ¢ Lpring . Ways,
rianor Park in Che Paxrish of wajnt Andyow
being lands comprised in Ca: cote: of
Title registered at Veolume 1660 Folio 191
of the Register Book of Titles by virtue
of an Agreement in writing dated the 17th
tay of Jawuary 1%&4 with one Florence Muix
25 Vender who subseguentiy died.
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2. The pefendanits are the kepresentatives
of the Sstate of Flovence Mulr deceased
appointed by virtue of an Crdesr made in
vuit Ho. v 2 of 198¢ fox the purposes of
this actiocn,.

3. Florence Huir prior to her death wasg
at all material times the vendor cf the
abovementioned property and Ly virtue of
thn aforcsacd Agreenent ol Lale con-

tracied with the pPlaintiffs to sell them
xhe sasd property on the terns and condi-
fions set out hereunders

VERHDUER ¢ FLOREICE HMUIR of No.
11 BarBican Road,
Kingsten 8 1in the
parish of Saint
Andrev,

PURCHASER ¢ RAYMOND MHALR of No., 53
waterworks Circuit,
Kingston ¢ in the
parish of Zaint Andrew,
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MONEY 3

HCW PAYABLE:

COMPLETION ;

"’)XES s WATER

'.';jl‘xoURANCES

TETLE:

EWCUMBRANCE &
RESVRICTIOND

VENDOR ' &
ATTORNEY &~
AT~LAW

PURCHASER®
ATTOHRWNEY &5
B - LAV

o

AND HERMAN HAILR his wife
a3 Joint Yenants.

ALL THAT varcel of lanc
part of Ho. ¢ Sprinagway,
Mancr payik in the Parish
of Sainv Andrew and com-
prised in Certificate

of Titcle registered at
Volume 1000 Polio i91.

W0 HUKNDRED THOUSAND DOL-
LARS (uéUﬁguﬁuoﬂﬁ)u

A deposit of ($20,000.00)
payable on the signing
hereof: belance on com-
pletion.

Cn or beifore the 19th day
of March, 1%d4 on payment
of the balance of the
purchase meoney and the
Pux,-n @rs share of the
costs fer ed to below in
xchQLOﬁ for uuplLCth

ertificate of Witle
encovrsed with Transfer of
land tliiereon.

U completicon.

To be apportioned as at
agate of possession,

Under the Registration
of Titles Act rvegistered
at Volume iU60 #Folic 191
of the Register Book of
Titles,

Purchasers (o pay Vendoi
one~half of Siamp Duty,
cegistration fee and Avtor-
neys' cowt of the Transiex
in accorgance with the
approved scale of fees of
the Jamaican Bar Assocla-
tion.

Froe from encumnbrances save
those as are evident and.
apparent and/or endorsed on
the saild Certificate of
Title or protected by
Caveat.,

Silvera & Silvera, Attorneys-

at-Law of lLios, 4<—44 Bast

Lireet, Wingston.

Hyers Fletcher & Gordon,
Manton & Hari, Attorneys-at-
Law of Ho. Z1 Bast Street,
Kingston
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loratood and

yreed that the Vendor's
Attorneys-at—-law shall be
entiiled to stamp this
agreement for Hale with
stamnp auty and transfer
tax from the deposit and
that if for any reason
whatsoever the deposit
has to be returned to the
Purchasers the Purchasers
shall nept demand the same
until a refund cf the said
stamp duty and transfer
tax have been received
from the Stamp Commissioney
AHD the Attorneys' fee for
obuaining the said refund
shall be borne by the
Purchasers.

it 18 under
thai b

tood and agreed
Furchaser shall

ution for a lecan of
than $1&¢,000,.00
security of the said

premises, in the event of
the Purchasers not obtaining

and dmlivering tc the vVen-
dor'z Attorneys-—-ait-Law a
written commitment for such
lcans by the 20th day of
January, 1964 either party
shall be entitled to rescind
this Agreement within four-
teen {(14) days thereof
faxling which this Agree-
ment shall rewmain absolute
and binding on the parties
thereto. In the evenit of
this Agreement being res-
cinded &ll moneys paid here-

iryr by the Purchasers
shall pe refunded without
interast and free frcm
G&UUWLLQHS SAVE AND EXCEPT
that the Purchasers HERERY
agraee Lo pay to the Vendocr's
Avtcoernays-at-Law the sum
ot $£GU JU for professional
servi.ces rendered in roespect
of work incidental nercto
and “he Purchasers HERDBY
iyrevocably authorise the
Vendor to deduct the amount
cf such fee from deposits
paid to the Vendor and pay
the same to the Vendor's

ttorneys—-at-Law on termi-

' of thlu Agrecment,

Subject to the kestrictive
Covenants (if any) endorsed
on the Certificate of Title
registered at Volume 1080

w0 a reputable lending



Folio 161 of the Register
Book of Titles,

4, 'Tne Attorneys-at-Law cost
tor the preparation of
this Agreement for Salsa

is fizred at the sum of
$30¢.00 @nd shall be borne
by the vVendoer and the pbPur-
chasers egually ana each
pavty shall pay their share
on the signincg of this
Agreementi,

5. This Bale also includes

4 mirrors - 2 Upstairs and
2 uowrstairsp 1 bar and

si and 3 Aly Jondi~

i r¢nq Units,

6. 5% commission to be paid
by the Vaendor to Messrs.
stiebel & Company Limited
on completion,

4, Pursuant to the said Agreasment the Plaintiffs
paid their deposit of 520,300,000 on the 17th
January 1%6¢ on the signing of the said Agreementi:,

5. “hat due to the fact that the said executed
Agroeenent of Yale was only received by the Plain-
tiffs on the 18th January 1983 the rPlaintiffs
through their Attorneys—-at-Law legsrs., Myers,
f'letchery & CGorxdon, Manton & Harit wveguested an
extension oif Upecial Ceondition 2 aforementioned
to February Z5 19u4,

¢. The rlaintiif pursuwant to the said Agreement
obtained a commitment for a mortgate loan of
$183, bbU from the tank of Commerce Trust Limited
on the Z4th February 1%84 for which they paid

the said bank & mortgage commitment fee of
$1,530.00 and on the Z8th February 1984 the Plain-
Tiff through their said avtorneys—at-Law advised
the said Florence Muir's Attornevg-at—Law Messrs,
Silvera & Silvera, that they had a commitment

fouw $i53,000 and that the balance of the purchase
price would be provided by the male plaintiff's
pmployers by way of a lean to him.

wy

/. Cun the Znd March 1964 the Vendor's said
attorneys sought to terminaca the said Agreement
on tha ¢ground that the mortgage commitment was
net iu accerdance with dpecial Condition 2 of
the said Agreement. ‘The Plaintiff's Attorneys
protested that the Special Condition was adhered
vo and in furtherance of the said sSpecial Condi-
tion provided the Vendors' Attorneys—at-Law with
& further written letter of Commitment from
American Internaticnal Underywriters (Jamaicaj
Limited for tha balance of the purchase money

of $27,0060.00, o©n or about the iZ(th day of
March 194,

8., The Vendor Florence Muir died on or about
the ond of March 1984 and cespits numerous
reguests of the Vendoir's said Aticrneys-at-Law
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Lo corplete the said transaction they have failed

and o I@’Uﬁcd and or nﬂglgc“ﬁd to complete same

Y. 4in accordance with the terms of and pursuant
£ the said Agreement the Plaintiffs have at all
material tines beesn and are now ready willing andé
able to fulfil anc perform all their cobligations
undoer the said agroement.

. The Agreement was to bs completed on or
fore the 1Ych day of karch 1984 and the Plain-
iffs were at that date ready, willing and able
+o complete the said transaction.

U
a

rrt’; l-ﬂ‘

11. 9hat the Vendor Florencs kuir died testate
and the Plainvifts waited for 2 reascnable period
for the appeintment of the personal representa-
tives in her Estate but toe ate no steps have yet
bean taken by the nawmed Executers in che said
Will of Fleorence Muiy to have same probated.

12, ihe Estete of Florencs Fuir is in the ciryrcum=-

stances gullty of gross and unreasonable delay
ir performing and finalising the said contract

s a consecuence of which the Plaintiffs through
thels: Attornsys-~at-Law on the 5th November 1984
gserved on the perscnal representatives Messrs,

Gilvere & Silvera a ilotice to the Vendor regulring

completion of the transaction within thirty (30)
days of the date thereof and Making Time of the
Bsscnee of the sald aAgreemcat.

13. in breach of the said Agreement and notwith-
standing the nunerou& reguests made by the Plain-
Liffs and their Attorneys-—at~Law on their behalf
the EHstats of ulorence Muir deceased wrongfully
failed and refused and conitinues to neglect and

refuse to complete the said sale or to take any
steps towards such completion.

i, By reason of the abovementioned breach of
contracvt the Plaintiffs h“v“ lost the use of the
monay paid by them as the deposit aro*egald and
of other mcnies paid by tnem for the completion
of the saia purchass ana have losit the expenses
incurrad by them in securing mortgage financing
anc investigaiting the title of the vendcr. The
Plaintiffs have also lost “heir bargain,

i%. Hy reasci cf the matters aforeszaid the
Plaintififs have csuffered sign&i& ~ant loss,
conags and ¢hcurr@d CRPENSE .,

PARTLCULARS OF SPECIAL DAMLGE

Depos/t £26,000.00
Comnmitment Fee on MHostgage $ 1,530.00
Legal Birpenses $bouw.ug

$2¢ , 030,00

Tha pleintiffs therefore claims-

(ai &n order for Specific Performance of afora-
said Agrcement.
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“{b) Uamages for breach of contract in lieu of ox
in addition to Specific Performance.,

(c) Alternatively recissicon of the said Agree-~
ment with all the necessary accounts and
consaeguaential orders

{47  Such further and other relisfs as to the
Honouranle Court seems Just.

The Defence wes in the following terms:

L. The Defendcants admit paragraphs 1, 2, 3 and 4
of the Statement of Claim.

4. No acmission is made to paragraphs 5 and 6 of
the Statement of Claim,

3. #ave that the befendants acmits that the
Attorneys-at~Law for the Vendor treated the said
Agruemﬂnt as being terminated and rescinded, no
admission is made to paragvraph 7 of the Statenment
of Clairni,

4. infurther answer to paracraph 7 of the State-
ment of Claim the Defendants will rely on Special
Condition 2 of the Agreemeunr for Sale pleaded at
paragraph 3 of ithe Ststemsnt of Claim and they
will contend that Special Condition 2 was not com-
plicd with by the Plaintiffs and that the Agree-
ment was rescinded under the provisions of this
op@Clal Condition hy letter dated March 2z, 19€4
written by the Vendor's Attorneys-—at-Law to the
Purchaser's Attorneys-at-Law.

5, Pavacgraph § of the Sitatement of Claim is
admivtead,

G. o admission is made vo paragraphs 9, 10 and
11 of the Statemsnt of Claim.
. Bave that the Defendants deny that the

b~

state of Florence kulr, Deceased, is guilty of
the alleged or any delay in fainalising the sald
hAgyreement, inasmuch as they contend that the
bhoreenont was terminaced in arch 1994, para-
grapnhs l1¢ and i3 of the Statement of Claim is
aduitied.

. In answel Lo paragraph 14 of ithe Liatement
of Claim the Defendants say that the Estate of
Florence bMuilr, Deceassed, through Silvera &
“ilvera, Attorneys—at-Law, placed the deposit
made under the Agreement for Sale on fixed
deposit and so informed the BlaLanifs Atcor-
neys—at~Law by letier dated Parch 8, 1984. In
the premises the Defendanis deny that the Plain-~
tiffe have lost the use of the money paid by
Lo Plaintiffs as a deposit under the Agreement
for Sale. The Defendants furthex contend that
the Agreement for wale having been terninated
in March 1984 the Plaintiffs have suffered no
loegs and incurred no expenses in procuring
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‘moritgage financing and 1nveb+1faulng the Vendor's
title by reason of the alleged or any loss of
bargain,

9., FParagraph 15 of the Statement of Claim is
cdenied,

it. Save as 1is hereinbefore e¢xpressly admitted,
whe Lelendants deny each and cevery allegation
centained in the Statement of Claim as if the
g same were specifically set cut and traversed
» Seriacili.”
rt is clear that the problem to be resolvad was spawned by bpecial
Condition 2.
After hearing submissions, Theobalds, J. delivered the fol~
lowing Oral Judgment:

w

et

‘n this case the Plaintifis filed a statement of
laim seeking from this Court an Order for Speci-
ic )@tiormance of an Agreement for Sale entered
into on the 17th day of January 1984 between the
. Plaintiffs and the deceased Florence Mulir who was
(;5 represented by her Executors. The premises in
- question was situated at Wo. & £pring Way, Manor
Park, in the parish of Haint andrew, and from the
cutset, certain documents and correspondence were
agread and admitted as an agreed Supplementary
Bundle,

0

The only witness called for the Defence was cne
Redvers Chambers who produced the Probate which
bad begen granted to the Uefendunts who appear as
representativaes of the Bstaote of the late
Bloyence Muir.,

¥From the outset i was conceded thait there was
not rmuch cof an issue rvelavive Lo the facts and it
A was conceded that the decnLsion of the Court would
kwf rast ultimately on its intevpietation of the Lpe-
cial Conditicn 2 of the Purchase Agreemnent,

There was disagreement as to the Order of adaresses
and on this poipt I made up my ruling. it has
been urged thac o new case has been put forward
by the Plaintiffs but i1t is my view having regard
to the pleadings and the agreed Bundle, that
clearly the guestion of the interpretation of
special Conditioi Ho. £ was always the issue.

This was actually concedead nd once thig con-
cession was made, the Defendants cannot say that
a new case has been put forward and that there
was no opportunity to answer this case, and as
such § ruled against the Lefendant on both isgues.

Thers is ne doubt that on the basis of the docu-
mentary evidence in the case the Plaintiffs paia
scant. regard to tthe verms of the Purchase Agree-
menit in velation to the furnishing of a written
lettexr of commitment for a leoan of $L8G,000.00
by the 2Cth January lSud4.

The Defendants made long and detailed submission
in support of that ccutention and emphasisad
tiat the rlaintiffs were lax in providing the
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“letter of commitment and the Defendants have
argued ¢uite properly that as a result of this
lazity they had every right to rescind the Pur-
chase Agreement and this they purported to do
by letter aated the Znd March 1984,

it cannot be said otherwise than that Special

Condition Mo. Z did provide for the delivery of

the letter of commitment by the 20th January

1964, but that the same Special Condition pro-
o vided for either party to rescind the Purchase
(,\ Agrecement and the specification sets cut 'within
14 days of the 20th January 19%84'. 1t went on
e say that failing this recissicn (sic) the purchase
agreement ‘remained absolute and blndlng on the
parties'. 'The agreement inclusive of Special
Condition No. 2 is set out at length in the
statement of Llaim.

it is the Court's duty in ny view to sece that
the terms of the Agreement are carried out.
There is no evidence on which a Court could pro-
pa ‘ly find that the date in the Agreement for
Special Condiition has been extended or that date
for the extension Lo ecxpive.

(;\ £ accept the Plaintiifs submission that the par-

o ties are bound by the terms of the Agreement and
i am of the view that recission of the Agreement
could only be properly achisved by strict con-
pliance with the reguirenent with S$pecial Condi-
tion HWo., 2 i.e. the requirement that either party
may rescind w1thin 14 days of the 2uth Januvary
1964 otherwise the Agreemsnt to remalin absolute
and binding.

Z do net intend to ureal with the authorities
cited as the issue is the legal interpretation
cf ithe Special Condition and I have interpreted
1t in the way the Plaintiffs have, 1 can find

no reasou for uhnavtlug from strict compllanww
o in the case and in eny evcn\ it is my view that
(‘J the interpretation of the Ypecial Condition 1s

the koy iscue.

Accorddi n(lj, I give Judgment for the Plaintiffs
and en Order for Specific Performance oi Lhe
Contyact dated the 17th day of January 1464
petween the Plaintiffs and the Defendants

Florence Muiyr (now deceased) and in addition the
Court Grders that the §20,000.00 deposit made by
the Plaintiffs together wiith all interest accrued
on that sum bo for the credit of the Plaeintiffs
at. the time cof the final accounting of Purchase
money between the parties.

2d or taxed) to the

Costs of the case (Lo
L\g Plain t:LIuov

That decision is challenged by the under-mentioned five

Grounds of Appeal:
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¥ (1) 'the Learned TYrizl Judge erred in law in

g ranting the Defendants/Appellants an UrdOl for
specific Performance in thats-

°

-

(a) The Plaintiffs/Respondent
gave nc evidence on the
bagis of which he Court’
could have exercised its
discretion to grant them
such @guitable relief.

(L) He found thet the Plaintiffs/
Respondents had shown scant
regard in cemplying with

the terms of Special Condi-
tion Lo. 2, of the Ayree-
ment for Sale for the Pro-
vision of a written letter

of commitment for a locan

of £160,000.00 by the

<U0th January, 19%%4; and

(¢} He fournd that the Plaintiffs/

Responaents had been ‘lax’

in providing the letter of
commitment and that as a

esult of this 'laxityv' the

befﬁnddnts/Appcllan s had
‘every right' toc rxescind

the Agreemenit for Cale by
their letter of the

2nd march, 1484,

at the Learned Trial Judge in expressly
his decision of the case to the inter-
of Special Condiition Ho. 4, failed to
p“opczlj assoess the rest of the evidence as it
affected the implementation cf the said special
Condition HWo. Z.

{3) That the decision of the Learned 'irial
Jucge that there was no evidence on which a
Court could propevly find that the date in the
Agreenent for &special Conditzion No. 2, haa been
extended is contrary to tne @vidence and makes
doubtful the Learned Trial uaagﬂJ‘ assessment
in raspact of the documentary evidence in the
caseae,

(4) Further and in the alternative, that it
was not open to the Learned Trial Judge to find
that the dace in the Agrcement for compliance
with Special Condition No. 2 had not been
extended in light of the following:

{a} The Plaintiffs/Xespondents
had recuested an extension
to the £9.2.84 by letter
dated 1.2.84;

A
(<
<

The Plaintiffs/Respondents
by their letter of the
28.2.84 acted on the faith
of ithe grant «f such an
@xtension;
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" {c) The Defendants/Appellanis
by their forbearance and/or
avquiescenq in the Plain~
tiffsg/Respondenits’ conduct
up to the 28.2.L4 acted Lo
their detrimeni: in not

having earlisr rescindzad
the said Agrecment for Hale;
and

(d}) Tone Plaintiffs/Respondents
are accordingly estopped
from denying the grant of
such an extension,

{$} The Learned %rial Judge in ruling that
the Defendants/sappellants should open the sub-
missions and in ruling against alleowing them a
right of reply fell into error in that:-

{1} 4“he Plaintiffs/Respondents
not having opened their
case or called any evidence
the Defendan.s/Appellants
were not fully aware of the
case they had to meet;

(i1) The Plaintifis/Fespondents
presented a cas2 which did
not arise on and/or was
incongistent with their
pleadings; and

(1i1) The Defendants/Appellants
had no opporiunity to deal
with the case presented by
the Plaintiffs/Respondents.”
I do not f£ind myself constrained to follow the order in which

counsel dealt with ithe grounds cf appeal. Accoidingly, ¥ will consider

first Ground %, which deals with the order of addresses. At the outset,

having calied his witness, kr., Wright had soucht a ruling on the ordex
of addresses contending that the plaintiff should open and give his
irterpretation of ithe documentary evidence, The trial judge ruled
that no case had beepn made out Lo departc from the established procedure
and accordingly ruled that the defendant should address first.

Before us pmr. Wright contended thai such & ruling put him at
a disadvantage as he was not fully awvare of the plaintiff's case.
it was his contention that the plainiiff ought by his presentation
to invoxe the Court's discretion f{ailing which there would be no case
for the defendant to answar, On the other hand, Mr. Geffe maintained

that the disadvaniauye complained of has to ke faced by any counsel
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addressing first. Mr. toffe pointed also to the fact that the -
matter had gone beyound the peint of ther= keing no case to answer
because bhoth parties, by presenting an agreed bundle of documents for
the Court's consideration, had thereby agresd on the evidence to be
considered. Finally, he submitted thait the plaintiff had done nothing
to lese the lest word to which the plaintiff has the rxight. Further-
nore, he pointed out, ky. Wright had effectively found a way Lo over-
come the hurdle and o deal with the main issue in the caseé, in any

event, we are not here concerned with an i;

regularity which would
render the trisl a nullitv., in my judgmeni, br. Goffe's submissions
are sound. This ground of appeal accordingly fails,

Ground 1 complains that the trial judge was wrong in granting
Specific Performance for iwo reasons:

(a) Wo basis had been laid for the
exercise of *he judge's discretion,

o~
o
e

The respondent had violated the
stipulations as to time provided
in the Agreemen®t for Sale,

This ground invokes the consideration cf the principles of eguity but

the contention of whe appellant ig that this reguirement was not
observed. There is in the oral judgmen:t reference tc (k) (supra) but

as to {(a) (supra) thers is complete silance., The reference to (b)

~¢ g e doubt that on the basis of
docunmentary evidence in the case
Platntiffes paia scant 2rd to

as of the Purchase Agresment 1n
to furnishing of 2 written
letter of commitment for a loan of
51c¢0,U000.,00 by the 2Uth January, 1984,
The defendants made long and detailea
submissions in support of chat conten-
tion and emphasized¢ that the rlaintiffs
were lax in providing the letter of
commititent and the Defendants have
argued properly that as a wesult of
thig laxity they had every right to
rescind the Purchase aAgrecment and
this they purported to do by letter
dated the 2nd March, 1984."

oy
(&5

In this regard, however, it is pavtinent ko note a change in
attitude towards the application of these principles of equity. This
guestion was dealt with recently by dir Robert Hegarry, V.C. in Lazard

Brothers & Co. Lid. v. Fairfield Properties Co. (Mayfair) Ltd. (1977)
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Times 13.10.77 in which he said that if between the plaintiff and the
c¢efendant it was just that the plaintiff should obtain a decree of
Epecific Performance, the Court ought not to withhold it merely because
the plaintiffi had been guilty of delay. He said further:

"The classic phrase of Bir Richard arden, Mastexr
of the Rolls, in Milward v. Earl of Thanet (1&01)
5 Ves 7£0n) was that & plaintiff seeking specific
pertormance rmust show himself ‘iready, desirous,
prompi. and 2ager'. I1f specific performance was
to be arded & prize to be awarded by equity
Lo the zealous and denied to the indolent, then
plainly the plaintiff vendors in the present
case must fail, Whatever micht have lbeen the

position a century anag more &#go, when there were
separate courts of cguity, waat seemed to ke the

wrcing approach toedey and in a court which admi-
nistered kboth law and equity.

Theve 3 be & case of gyess delay by a plain-
tiff which had don2 the defendant no harm at
all, cr might even have been to his advantage.
In such a case there was 1o rsason why the court
should in effect punish the plaintiff for his
delay by refusing to decrse the specific perform-
ance that he sought, and ieaving him to his
remedy in damages. On the other hand, a much
shorter period of delay might have resulted in
the position of thz defendant having changed to
his disadvantage in such a way as to make it
uniust specifically to enforce the contract, and
then specific performance should be refused.

in the present case, counsel for the purchaser
defendants was unable to point to any evidence
of any detriment to the purchasers having
regulied from the delay. The transaction seemed

o have been regarded by both sides in a remarh-
ably leisurely way, with no nore than inter-
mittent spurts of activity. There was no ground
on which delay could properly be said to be a
bar to & decree of specific performance,”

It would seem to me that Lf the trial judge in this case agreed that
the submissior by the defendants was preparly mnade then that should
have been followed by & conclusion in favour of the defendants. But
such was not the case., Consideration was diverted to the conditions
for rescission in Special Condition z of the Agreement and the con-
clusion did not favour the submission which had been properly made.
ss to (&) {supra), Mr. wright submitted that there was no
evidence at the time of trial of the purchaser’'s financial standing.
This must be considered against the background that it was the pur-
chaser's failure tc meet their f{inancial responsibility in the time

specified which precipitated this action. Required to provide a
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written commitment in three days, viz., on January 20, 1984, the pur-
chasers by their attorneys—~at-law on ¥February 26, 1984, i.e. iLhixty-
nine days later, forwarded the following letter with enclosure to

the appellants' attorneys-at-laws

“Hnssrs. Silvera & Silvera
Attornays—at-Law
4244 Bast sStreei

Kingston.
Deaxr Sirss
Res Bbale of No., & bpringway, banoxr Park

Florence Muir co kaymond Wair et ux -
Your Ref: BAT/V.MCT.

Wie refer to previcus correspondence herein ending
with ours of ist February, 19&4, and now enclose
herewith photccopy of Letter of Conmitment
recelived from cur clients. The kalance of pur-
chase price will be loaned to Mr. Mair by his
enplovers american incvernaticual Underwriters
{Jamaica) Limited.

Wae shall shortly be advising you as to the pre-
paration of the Yransfer.

Yours faithfully
MYERS , FLETCHER & GORDCH

MANTOW & HARY

Paxr:
Lynda Mair (Miss;

Bne, "
It is patent that up to that date there was nc written commitment for
any portion c¢f the cutstanding balance. The photocopy Letter cof Com~
mitment was useless for that purpose and sc was the statement that
the difference would be wet by another lcoan. But relevant tc prescnt
congiderations is Condition & of 14 Conditions attached to the pheoto-

copy commiiment foi $183,0C0:

“This offer will be deemed to expire i1f not
accepted by March 1%, 1364 and 1£f accspted
will lapse if documentation is noct completed

; and funds drawn by June 15, 1984, conpletion
exXpiry date.®

On March 20, 1984, a Letter of Commitment deted March 13, 19%84, from

the purchaser’'s employer was forwarded t©o the appellant's attorne;

Ve

P

at—-law., it reads:



“Hyers, Fletcher & Gordon,
Manton & Hart,
241 Bast Street,

“w

Kingstoi.

ATTRHTION: MisS LYNDA BAIR

3oy e -
WEAT LiX8 s

Re: Purchase of ¢ Springway, Manox Park -
Ravmond Mair et ux from Florence Muiy

We wish to confirm that we have granted a loan
of J527,000 to our employae, mo. Kaymond Mair,
in connection with the above purchase. 'This
loan is to be secured by means cf an eguitable
charge in favour of Americsn international
Underwriters (Jamaica) Limiied.

We trust the above is satisfaciory.
Yours faithfully,

GRAWVILLE 87. P. HARRYSOWNW
DIRECTOR

/bowig, ®
Clearly, thereforn, argued Mr. Wright, the commitment from the Bank,
having expired almosi five years before the trial and with nothing
new from either the Bank or the purchasers' employvers, there was no
knowledge of the respendents' ability to perform. Aad that is so
Gospite paragraph 9 of the Statement of Claim dated 14th March, 1986,
almost three years prior to the trial date, The paragyraph reads:

L e T :1 e w7 +'l' ti . ey Ty € "‘f e e

in accordance with the Terms of «anc

pursuant wo the salid zgroement the

plaintiffs have at all material times

been and are now ready willing and

able o perform all their cobligations
under the said agreement,”

Tnough to ny wind this ground of appeal addresses a matier of substance

r

when viewed in the light of the respondents' failure to meet theirxr

financial obligations in the time specified, yet having perused the
recorded submizsions made before the triel judge, & can find no refex-
ence to this aspect of the case. it is apparant, therefore, that the
trial judge was now required to make & finding thereon. In those
circumstances, I <o not think that that guestion can properly be
canvassed beiore us.

The remaining three grounds - 2, 3 and 4 - call for a consider-

1

ation of zhe evidence. T¢ avoid rvepetition, I will first set out such
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eviaence as there is and then deal with the issues raised.

For reasons best Known to the parties who were both legally
represented, a noust unrealistic time~frame was agreed upon for the
performance of the agreement. Three days endinyg January 20, 1984,
were permitted in which to cobtein a Letter of Commitment for $180,000
and it was agroed that even if there was failure in this regard both
parties would =na up with an absolutcly binding contract unless either
party within fourteen days from January 40 rescinded the contract.
But it scon became clear that there was no banker standing by ready
Lo hand over such a Letier of Commitment and when one was founa who
would offer some accommodation he reguived nct three days but four
weeks. Hence a plae on behalf of the respondents for an extensiocn
as is evidencad in lotter deted lst February, 1584 -

"Messrs., Sillvera & Silvera
Attornays—-at~Law

42-44 Fast Ltrect
Winyston.

Dear Lixs:

Re: sale of No. ¢ Springway, kanor Park -
Florence Mulr tc Raymond Mair et ux
Your Ref: DBAT/V. McT

We refer to previous correspondence herein ending
with ours of 19th Januarv, 1984, and to the recent
telephone conversation with your Mr. Silvera in
which he agreed that the time for obtaining the
letter of commitment would be extended, in view

of the fact that tie copy agreenment signed by the
Vendor was received by us only on the

L6ith January, 1984,

Cur clients have now advised that they will be

Pruct Company Limited. We have spoken to

M. Richard Campbell of Bank of Commerce Tiust
who has promised to let us have the letter of
commitment within the next four waeks. We
should ~pprzciste your advising whether your
client is agreeable to extending the time set
in special condition (2) of the Agreement,; to
2%th Fehruary, 1984.

Please let us hear frowm veu as scon as possible.
Yours faithfully

MYERS, FLEYTCHER & GORDON

MANTCL & HART

Pear:
Lynda Mair (Miss}

C.C. Mr, Raymond Mair.”
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Ho reply to this letter has been exhibited. Reference has already
been made to the follow-up letter of February 28 forwarding the photo-
copy Letter of Comaitment.
The first leiter on record from Messrs. Silvera & Silvera,
ihe vendors' attorneys-at-law, was in raesponse to the letter of
February 8 and scuyght to rescind the Agr=ement for Sale. Dated

March 2, 1%t4, it reads:s

©5518. Myers, Fletcher & Gordon,
l”ﬂLCn & Hart,

Avtonn: w:[u -aL-LAaw,

21 Bast stuieet,

KINGMTUNO

ATTERTICH:  MISE LYWDA MAIR

P N
Dear Birs,

Re: SYale of Wo. & Springway, HManor Park
Florence Muir to Raymond Mair et uw

We are in receipt of your letter dated

28th February, 1964, Our instructions are,
however,; that as the Mertgage Commitment

iz not in accordance with spocial Condition
2 of the Agreement for Sale he matter be
terminatad,

We, therefore, enclose our c¢hegue for
$20,000,090, being a refund of the deposit
paid berein.

Youus faitbfully,
SILVERE & SiLVERAA

PERS
B,
Objection to this course wag raised by letter dated March 5, which reads:

“Mesors, Silvera & Silvera
Attomneys—at-Law

4244 East Streeat
Kingston,

Dear Sivrss

Re: Bale of No. © Sprinewayg Manor Paxrk -
Florence Muir Lo Raymond Meir 2t ux
Your Refs BAYL/VMcT.

We acknowladge wveceipt of your letter da

2nd March, 1984. We canunot agree with the
positicn taken in your said letter as the
Purchasers have clearly complied with the
Special Condition, having raised the neces~
sary fipancing, albeit from two financial
institutions.
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“The Purchasers, therefore, require your
client to complete this transaction, and
rn herewith your chegue numbered

(ME

ELL“’th & GORDON
& HARY

(\\ Lynda Mair (iiss)"
liessrs. Silvera & Silvera by letter dates Harch 8, 1984, set outl guite
c¢learly the reason for the step they had takaon. Their letter reads:

"Messys., Myers, Fletcher & Gordon,
Manton & Hart,

Aftorneyﬂmatwﬂaw”

LL masy “treetp

HITWUSTOW,

ATTENTION: MILE LYKNDAE MAIR

I T A A ]
Dear SGivss

&\i Re: Sale of premises lo., & Spring wWay,
’ Manor Park ~ Florencs dMulr to
Ravmond Malr et ux

We are in receipt of your lettey dated 5th March,
1984 and return our cheque lic. £$40171i3 for the
laposit of $20,000.00 in the above transaction.

We disagree wilh the opinlon expressed by you

& 5 &

that the bpecial Conditienr has been complied with
as same ¥ gu;rai a written lelter of commitment
for & loan of $180,000.00, whereas we received
from you a whOLecopy of such a2 lettexr of commit-
ment frowm the Bank of Commecrce Trust Limited in
respect of a loan of 5153,0066.u0

\
{¥f The glLatement contained in vour letter dated
Lith Fobruavy, 1564, that ‘The balance of pur-
chase price will be loaned to Mr. mair by his
employers .......' cannot e regarded as a
‘writien commitment® in respect of the difference
of $27,0600.00.

Yours faithfully,
SILVERA & SILVERA

PER

- &uch 1s the extent ¢f the relevant evidence on record. There are six
()
other letters but these are in nc way relevant to the issues to be
resolved,
Ground 2 teok issue with the trial judge's approach to the

case in that he eoxpressly limited his decision of the case to the

interpretation of upecial Condition 2 and it so doing failed to



)

R

]G

properly assess the rest of the evidencs

a
H "
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affected the implement-
ation of Special Condition 2.

it was, indeed, the case, as the

ot

rial judge stated at page 1
of his judgment, that it was conceded that the decision of the Court
would rest ultimately on its interpretation of the Special Condition 4
of the Purchase Agresment. But such concession certainly could not

be taken to have ruled cut a consideration of the relevant evidence

&8 the trial judge appears to have done. The interpretation of Special
Condition 2 could not be done in vacuo but with reference to the rele-
vant evidence., Even if consideracvion cof the evidence would not have
led to a contrary conclusion it is necessarxy in ordsyr that justice

may, indeed, appear to be done to demonsitrate that the appellants’
centention could not be supported by the evidence. It would be rele-
vant to consider whether there was any extension of the time specifiec
in Special Condition 2. At this point, Ground Z merges into Ground 3
which complains that the trial judge's decision “that there was no
evidence on which a Court could properly fiad that the date in the
Agreement for Special Condition 2 had been extended is contrary to

the evidence znd makes doubbful the learned trial judge's assessment
in respect of the documentary evidence in the casa®.

How under the terms ol the Agreement the following important
dates are specified: ¥Written Commitment by January 20, 1984; Rescis-~
gion within fourteen days of Januaxy 20, .e. February 3; Completion
on or before March 19, 1284. There was in fact a purported rescission
on March 2, 1%24. The guaestion must be asked, “"What is the relevance
of this date, i.e. March 2, 1%84, to the date for rescission provided
in the Agreement?¥. If this date is to ke of any validiiy it must
fit into an extension of the date for rescission specified in Bpecial
Condition 2, the determination of which recuvires a consideration of
the evidence.

The reference to an extension of Special Condition Z arose
on the Pleadings in this way. Paragraph % of the Statement of Claim

states:
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"That due to the fact that the said
exccutad Agreement of Sale was only
received by the Plaintiffs on
18th Januery, 1983 (sic) the Plain-
tiffs through their attornsys-at-law
Messrs. Myers, Fletcher & Gurdon,
Mancon & Hart requested an extension
¢f Special Condition 2 afore-
mentionad to Yebruary 29, 15%84.%

“o this paragraph the Defence pleaded no admission and the plaintiffs
joined issue with ithe defendants on their Defence save in sc far as

he same conteined admissions. The letter of February 1, 1984, asserts
that prior to the writing of the letter, Mr. Silvera of vilvera &
Silvera, whc then represencted the appellant, had acceded to the reguest
for an extensicn. But it ig apparent that at that time the length

of the extension was hot known. However, the respondents now knew

wiere they stood and was supplying February 29, 1984, as the date to

which the extension was reguired. Here is the letters

Lbl

[

st February, 1544

Messis., Silvera & Silvera
Actorneys-—-at~Law

42-44 Fast btreet
Ringston.

Dear birs:

e:  Bele of No. 6 Springway, Hanor Park -

Florence Muir to Raymond Malr et ux
Your Refs BAT/V, Mct

bt

We refer to previous correspondence hereill encaing
with ours of 19th Januvary, 1964, and t{ the
recent telephones conversation with your

Mr. Silvera in which he agreed that the time

feor obtaining the letter of commitment would

be extended, in view of the fact that the copy
agreeoment signed by the Vendor was raceived by

us cnly on the 18th Januvary, 15¢4.

Cur clients have now advised that they will be
getiing a mortgage from the bBank of Commerce
Trust Company Limited. We have spoken to

My . Richard Campbell of Bank of Commerce Trust
who has promised to let us have the letter of
coummitment witchin the nexit four weeks., We
should appreciate your advising whether your
client is agreeable to extending the time set
in Specral condition (2) of the Agreement to
25th February, 1584.

Please let us hear Lrom you s soon as possible.
Yours faithfully
MYERS, FLETCHER & GORDOH

MANTON & HARY

Per:
Lynda Mair (Miss)

o . W - C e I, Al
Co, Mr. Raynmons Marln.
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There was 1n evidence ne response to this lettexr but My, Wright

subnitted that there was a forbearance on the part of the

appellants which evidenced an acyuiescence to ihe reguest and

amounted 1o a waiver of the date in Special Condition 2. <Copious
\\

(:/ submissions have been made and several authorities referred to
regarding extension, waiver and the need for writing to make a
waiver effective. MNi. Wright's strong point was the (uestion of
waiver evidenced by forbearance.

The position on this guestion is stated in Chitty On
Contracts 24th Edition paragraph 1383 thus:-
“Where one party has induced the other
parcy to accede to his reqguest the party

L seeking the concession will nct be per-

mitcted to repudiate the waiver and to set

up the original terms of the agireement

Ogle v. Earl Vane {(180686) L.R. 3 ¢.B 272:
Hickman v. Haynes (15875) L.R 10 C.P 598&.

5

Thus in Levey and Co. v. Goldberqg {(1922)
1 K& 68¢ the defendant agreed in writing
to buy from the plaintiffs certain pieces
of cloth over the value of E1T to be
delivered within a certain period. At
tne oral rsyuest of the defendant, the
plaintiifs voluntarily withheld delivery
during that period. The defendant sub-
sequently refused to accept delivery,
and, whan sued, contended that the
ijaintiffs themselves were in bieach,
~ as the cral agresment was insufficrent
to vary the term of the contraci which
was reguired by law to be evidenced
in writing. It was held that the for-
bearance by the plaintiffs at the
request of the defendant did not caon-
stitute a variation but a walivexr and
that the piaintiffs were entitlea Lo
maintain theixr action,”

it was Mr. Goffds submission that the oral agreement by
Mr. gilvera to extend the time as was contended in the letter
(;\ dated ist February, 1984 was ineffectual because this was a

variation and was required to be evidencad in writing. But
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Levey and Co. v. Goldberyg is authority against such contention.

What he was seeking to do is to obtain a benefit from that which
1s held to be impermissible. How could the réspondent who had
requested the extension of time after securing the concession
requested and supplying proof for the postponed-:datée of:the.
rescission be allowad to guestion the manner in which the con-
cession had been granted? UHo mystery therefore attaches to
March 2, the date on which the vendor's attorney rescinded the
agreement. The fourteen days available to both parties under
Special Condition 2 by virtue of the extension was moved forward
and March 2 fell within that period. It was an effective date
because even at that date the requirement for a letter of com-
mitment for $180,000 had not been met.

Accordingly, there is merit in the complaint that the

learned trial judge erred in failing to find that there had been

»n extension of the date in dpscial Condition <.

Bur even if the learned trial judge had been correct
concerning the extensicn, since specific Perxformance 1k a dis-

cretiouary vemedy ihe guestion remains whether Lt ought to have
been decreed. Lin making nis decree, the trial judge gave no
reasons so that the result appears Lo be as of righu., The

Englisk Court of hAppeal :n Bagil Trust Co, Ltd, V. Pigoti-Brown

and another (1985) 3 &ALL BE.R. 119 pointed to the need for judges,

as a general rulie, to give ieasons for decisions invelving the

exercise of a judicial discreiion. The heacnote reads:i-
“in gecisions involving the exercise

of jugicial discreiion a judge should,

as a general ruls, give reasons for his
decision, the particularity of such

reasons beiny dgpendeni on the clrcum-
stances of the case and the nature of

the decision: Thus, when dealing wiith

an application in chambers to surike
out: an action for want of presacucion,

a judue should ¢give his reasocons in
sufficient aet: +o show the Cour® of
Appeal the basic principles on which




"he has acced and the reasone that
have led teo his conclusion. it giving
reascns the judge is not reguired to
deal with every argument presented by
Counsel iu support cf his case, and
where & parcicular argument has not
been dealt wich but it can be secn
that there are grounds on which ths
judge would have been entitled Lo
reject it the Court ouf Appeal will
assume that he acted on those grounds
unless the appceilant can point to
convincing reasons leading to a con-
trary conclusion., The reguirement
that reasons bo given is subject to
certain welli-established exceptions,
such as the award of ccsts {unless tho
awvard 1is unusual) end the refusal of
leave to appzal Lo the Court of Appeal
from an arbitratoris award,

3

Although the exercise of a judce's dis-
cretion may be attacked if it is clearly
wholly wrongly exercised, the Court of
Appeal will not use this as a means of
substituting its own discretion for that
cf the judge.”

However, inasmuch asz <he case involvas only the considera-
tion of documents, this Court is egually competent ©o cecnsider
whether the discretion oughi to be exercised in favour of the
respondents. Relevant mabisers for consideration incluce the
following:

Wl

t 1o evident

4

that whe Agreement for
sale was intendad o be completved
within a short time and that such
date as were gpecified for compli-
ance werc maiverial,

2. There was non-compliance with Special
Condition 2 for ihe provision of a
Letter of Conmitment from a reputabls
lending zinstivution for the amount
of $146U,000U.

3., There was only partial compliance with
Special Condition 2 on March 20 instead
of January 20, 1564 and this was by
means of a Letter of Commitment dated
13th March, 19€4 ~ the cglosing date
belng Marchk: 19, 1984.

4., The findinyg of laxiiy on the part of
the respondenis by the trial judge is
clearly justified since it is evident
that from tie =tart they showed =z
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"lack of respeci for the spirit and
intenament of the Agreement for sSale.”

Having accorded these matters due consideration, it is my
opinion that it would not ke jusit that the respondents should
have a decresof Specific Pericrmance.

in so far as the deposit of $Z0,U00 is concerned the
responent suffers no less since it had been placed in an interest
bearing account after it had been retucned by the purchasers
by leitecr dated March 5, 19C«4.

«n the result & would allow the appeal and set aside
the judgment of the Court below. The appellancs arae to have
their costs of appeal end in thsg Court below to be taxed if not

agreed. The deposit of $20,000 with accrued interest must be



MORGAN, J.A.

This 1s an appeal against the judgment of Theobalds, J.
wherein he ordered Specific Ferformance of a Contract of Sale
of lanag made beltween the plaintiffs/respondents (here.nafter
called "ithe purchasers”) and the defendants/appellanid (herein-
after called Y"the vendors”) being the executors of the Estate
Florence khurr i(deceased) whe digd subsequent to the £iling of
this suit,

The contract made on the 17th January, 1984 is in
rvespact of properity situaived at & Spring way, Mano:s Park,
5t Andrew which ¥lorence Muir as owner agreed o sell and
Raymond and Herman Mair tc¢ purchase for the sum of Two hundred
thousand dollars ($200,000.08). & deposit of $2¢,000.00 was
payable on the signing oi the agreement with the balance due and
payaple on the completion dute which was on oxr before the
19%h Maxch, 1984. 5ix Special Conditions are inserted bui the
condition relevant to this matiter is sSpecial Condition 2 which
reads thus:

it is understood and agreed that the
Purchaser snall apply to a reputable
lending institution for a loan ¢f not
less than $180,0006.00 on the ssourity
of the said premises. 1n the event of
the Purchasers npobt obiaining and
delivering o the Venaor'’s Attorneys-
at-Law a wriltten conmetment for such
loans by the 20th day of January,
1%84 either pariy shall be eniitled
to rescind this Agreemsnt within
fourteen (14} days thereof failing
which tiiis Agreement shall remain
abbsolute and binding on the parties
thereto. in the event of this
Agreemcent bewiny rescinded all moneys
paid hereunder by the Purchasars
shall be refunded without intecvest
and free from deductions LAVE AWND
EXCEPT that the Purchasers HEREBY
agree to pey ©o the Vendor's attorneys-
at-Law the sun oL §500.00 foxr pro-
fessional services raendersd in

raspect of werk incidental hersto and
the Purchasers HEREBY irrevocably
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authoiise the Vendor to deduct

the amount of such fee from
depcsits pald to the Vendor and
pay the same to the Vendor's
Attorneys-at-Law on termination of
this Agreement,”

The deposit was paid but the contract left only two days
(20rh January, 1984) for the purchasers tou apply and obtain a

written commitment from a reputable institution for the loan of

g

LD

GLEG, 000,00, 1t genuinoly raguired more Ltime and conseguently
the purchasers' lawyers spelks wiih and then wrote to the vendors'

lawyers by letter dated lst February, 15%bs4, the following:s-
"Rers bale of Wo. § Springway, Hancy Pari -
Florence Muly to Raywomd plair et ux
Your Refs BAT/V. McT

We vefer to previous correspondence herein ending
with ours of 1Sth January, 1984, ana to the recent
telephone conversation with your Mr. Silvera in
which he agreed that the time for obtarining the
lettery of commitmeni weuld be extended, in view
of the fact that the copy agreement signed by the
Vendor was received by us only on the léth Junuary,
1984.

Cur clients have now advised thav they will be
geteing a mortgagse fiom the 2ank of Commercse Trust
Comipany Limited., We have spoken to M. Richard
Campbell of bank cf Commerce Trust who nas promised
to let us have the letter of commitmont within the
next four waeeks. We should appreciate your advising
whether your client is agreeanle to extending the
time set in special condition (£) of the Agresment,
tc 429th February, 1984,

rlease let us hear fiom you as soon as possible.”
On the Z24th February, 1%d4 ihe vendor obtained from the Bank of
Commerce ‘I'rust Lamited 22 lotier of commitment which covered a
loan of $153,000.00 to the purchasess. “This was short by
$27,000.00 for the reguired commitment of $1¢0,006.00. By letter
dated Z&th February, 1984 a photocopy of the lecter of commitment
was sent to the vendors® lawyers by the purchasers'® lawyers

+he contents of which read:-—
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"We refer to previous correspondence
herein ending with ours of lst February,
1984, and¢ now anclose herewith photo-
copy of Lettzr of Commitment received
from our clients. ‘he balance of pur-~
chase price will be loaned to My . Mair
by his employers American international
Underwriters (Jawmaica) Limited.

we shall shoritly be advising you as to

the preparxation of the Transfer.”

The vondors! lowycrs by leiwer datod 2nd harch;
1584 refunued the deposit of $20,000.00 paid statings-

“ Ve are¢ in receipt of your lettsr
gdated 2dth February, 1%¢4. Our instiuc-
tions are, however, that as the Hortgage
Commitment is not in accordancs with
Special Conditvien £ of the Agreemant
for sale ths matbter be terminated.”

The purchasers replied returning the cheqgue with a protest,

in response the vendors by letter of the buh March wrotes-
" We are in receipt of your lettexr
dated 5th March, 1984 and return oux
chegue Ho. 3401713 for the deposit of
$20,000,.00 in the above transacitloi.

We disagree with the opinion
expressed by you that the special Con-
dition has been complied with as sane
vequired a written letter of commit-
ment for & loan of $140,000.00, whereas
we received from you a photocopy of
such 2 letter of commitment from the
Bank ¢f Commerce Trust Limlted in
respect of a loan of $153,000.00.

The stataoment contained in your
letter dated ZCih February, 1984,
that “fhe balance of purchase price
will be loaned o Mr. Mair by his
enployers ......." cannot be regarded
s a “writtern commilment® in cespect
of the difference of $27,000.00,°%

n the ZCth March the purchascrs fawnrded a letter of commitment

O

rola American international Underwriter (Jamaica) Limited with
resp2ct to the short~fall of 527,000.00.

At the trial, evidence to the extent ¢f tendering a
document., a grant of Probate, was coffered by the defendant and

thereafter the case procesded on submlssions made on the plead-
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ings, firstly by the defendanits, the learned trial judge having
rulad that they should begin.

The Judgment of the lesrned trial judye stated that
on the basis of the documentary evidence in the casa the
plaintiffs paid scant regard to the terms of the purchase agree-
ment in relation to the furnishing of a written letter of com-
mitment for a loan of $160,000.00 by 20th January, 19¢4 "that
the defendants have avgued guate properly that as a result of
this laxity they had every right to rescind the purchase agree-
ment and this they purported to do by letter dated March 2, 1984.
He considered that the real issus was the legal incexrpretation
of “pecial Condition 2 (supra) and on this issue he said "there
is no evidence on which a Court could properly f£ind that the
date in “he agreement for Ipecial Conditicon has besn cxtended
or that (sic) aate for thes extension to expire.” Accordingly,
he found vhat "rescission of the agreement could oniy he properly
achieved by strict compliaence with the reqguiremaent of Special
Condition 2, the regquiremani that either party may rescind within
fourteon days of the <0th Januavy, 19cé4 otherwise ihe agreenent
Lo remain abpsolute and binding.,"

The learned trial Judge found there was an absolute
binding contract, made an ocvder for gpecific Performance of the
contraot and that the deposit of $20,000.00 with interest
accrued be for the credit of the plaintiff.

it 1s from this Order that the defendants have appealed
and the grounds of appeal very briefly put acre as follows:-

Ground 1. gpecific Performance ought not
tc have been granted on the basis of

{a)} absence cof evidence to exercice
the eguitable relief and

(b} his finding of scant regard and
laxity on the part of the pur-
chasere in complying with the
terns of Special Condition 2.
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Grounus 2,.3 AN 4. .c0e. coo0cocooo
That the learned trial judge erred in
resting his decisicen on Special Cone-
dition 2 of the agreemsznt only and

in finding that there was no sxtensicn
of timc, -

Lastly, there was a complaint that
he fell in error in xuling

(1) that the defendant should
open the submission and

(2) +the defendant had no right of
raeply.

The appellants' (vendors) submissions neatly put were that the
purchasers pald little recgard to the terms of Special Condition 2.
that in light of the conduct of the parties, circumstances of
transactions and dates, time frames chosen by the parties, time
<~) was of the essence at all meterial times and because of their
Jexity in complying the vendors had a right to rescind. That
there was an extension cf time and the right to rescind becane
operative within fourteen davs afier that new date had passed,
and that period had not expired pricr Lo rascinding.
The respondent, howaver, argued that there was no
extension of time granted. & request was made but no reply
(:W was ever received so the right o rescind ceased to exist at the
) date set out in Special Condition 2, that is, fourteen days
from January 20, 1364 to ¥February 9, 1%¢4. Any notice given
after that date was ineffective so when the purporied rescission
effzacted exclusively under Conditzon 2 the right had already
self-destructed. He submittad that the completion dale was
March 19, 1984, so when the letter of commitment in respect
of the balance of $27,000.060 was tendered on March 20, the
(:} contract was still subsisting.
Was there an extension of time?
Although the vendors appeared equivocal in the Court

below as to whether or not there was a grant of extension of
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iime, Counsel eventually contended before us thai there was
extensicn of $pecial Condition 2 granted to February 2% as
ragquested. dMr. Goffe objected to this line of argument as,
he urged, it was neither axgued in Court nor admivied in the
pleadings. There was no change of date he submiited only an
attempt. Indeed there was no assertion in the pleadings that
there was a grant of extension of time and when Counsel was
asked by the learned trial judge if there was a grant, the
response was "It was not pleaded". Whether Counsel thought that
he was not entitled to answexr what was not pleaded or he was
being evasive is difficult te say but he totally ignored its
importance.

Before us both perties disagreed as to the grant of an
extension of time. It was an issue in the Court below and the
learned trial judge made @& finding on it - one which influenced
his judgment. it forms part of a ground of appeal. It 1Is an
aspect in the case and contra Mr. Goffe's submission it must
be considered. Whether or noet there was an extensior is a
guestion of mixed fact and lawand though an appoallate Court
would net normally gquestion a finding of fect by the learned
trial Judge, it ie the dulty of this Court to look 2t the history

of the case and conclude whether the existing facts amcunt 1in
law to an extensiou of time, whather oral, written ox by conduct.
What happened appeared to be partly oral, partly written and

artly by conduct. 1 start with the letter dated February 1,
Yy Y

1984 (supra) from the purchasers® lawyers. In my view the

5

contents clearly indicate that the lawyers for the parties had
a telephone conversation in which it was stated that the copy
agreernent for sale was recsived on tne i8th January and that the
period was toce short to cobtain a letter of commitment., The

lawyers for the vendor were satisfied and for that reason agreed

that the purchasers have more time to obtain it. There is neo
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challenge to this oral agreement by either party. At the time
of this oral agreement, however, no date was specified, in which
case cne would expect a reasonable time.

The letter, however, not cnly confirmed the cral
agreement but specified a fixed date - the 29ih February, 19%84.
The absence of a reply by the vendors in my view in these cir-
cumstances was unimportant &g silence indicated acguiescence
of the date specified as the new posiponed date for compliance
with Special Condition 2. 9Yhe time set for compliance having
passed, and the failure of vhe vendors to ach, is clear conduct
ot -he vendors' part that having orally agreed to the forbearance
they now accept the specified date as the postponed date of
compliance in place of the original date. In clear terms the
date previously set for ccmpliance in the contracit - the
20th January; 1984 - is now the 29th February, 1i9sé4. There
can be no mistake that both vasndeors and purchasers wezre ad idem
anc that they acted as they understood sach other o mean, that
is, both acting in reliance on the letter of ist March. This
view is further supporteda by evidence of their conduct.

The purchasers: By forwarding the phnotoccpy of the
purported letter of commnitment on the 28th February. 1584, a
day before the final compliance day.

The vendors: By rescinding the contract on Znd March,
1964 o dGate subsequent vo Lhe final compliance day, the
29th February, 1984.

The only inference that can be drawn from all these
circumstances is that the vendors and purchasers had agreed
to an extension of time, a postpcnement of the compliance day
te the Z29th February, 1984.

The vendors could have rescinded on any day between
Januaxy 20, 1984 and February 9. 1984 but for the agrecment on

request of the purchasers to axtend time, wMy. Coffe's argument
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is that once that fourteen day period had passed they forfeited
their right. 1t is a setiled principle of law of great antiquity
and authoxity that in these matters no one can take advantage
of the existence of a state of things which he himzelf has

producad. New Zealand Shipping Co. v. Societe des ateliers et

Chambers de France (1918-19%) (H.L.) ALL E.R 552

Surely the purchasers cannot be allowed te approbate
and then reprobate.

Mr. Goffe argued that any extension of time would be
a variation of the contract and must be evidenced in writing.
Mr. Wright contends thatv it -is a waiver or forbearance. The
distinction beiween variaticn and waiver is said ©o be a diffi-
cult one tc apply in practice. The Statute of Frauds reQuires
contracts for the sale of land to be evidenced by writing. So
any variation must be in writing and has no effect if cral.
To effect a variation the cortract may be modified ox altered

by mutual agreement Chitty on Contract 23rd Edition paragrapi

1456,

A wayver or forbearance in one of its Lerms occurs
where one party voluntairily accedes to a reqguest by the other
that he should forbear to insist on the mods of pexformance
fixed by the contract. It may be oral or writien or inferred
from conducit even though the provision waived is found in a
contract reguired to be evidenced in writing: Chitty on
@tract 25tk Editicn 1495, 1490,

Whatever may be Lhe cifficulity in cther cases there
is no difficulty in applying the above principles to this case
to conclude that what was sought and what had occurred was not
a variation. This was a waiver or forbearance ~ a request from
the purchasers to the venders o be patieni: and allow some
extra time to acquire the letter of commitment. It folilows then

Lhat the postpened date neced not be evidenced in writing.
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Now what then, is the effect of the sxtension of time

and this waiver? The effect is well expressed in Barclay v.

liessenger L.T. Vol xxx section 5 page 35:

©

"Where time is of the essence of the

contract the mere extansion of time

is only a waiver to ihe extent of

substituting the exteanded time for

the original time and neot an utter

destruction of the essential

caaracter of the tim® .. .cevcccoooe

and

The mere giving of time where time

wae of the essence would have no

effect except by extending the

time, "
Time was of the essence as evidenced by the agreemsnt to
deliver a letter of commitment on a given date and if not
@ither party might rescind within a given time. Time was
therefore extended leaving the obligations of the special
Condition intact.

Was there compliance with ithe Epecial Condition?

in the vendors'® letter of karch % they stated that
“the Mortgage Commitment is not in accordance with Special
Conditicn 2 of thz Agreement for Sale” and on March 8 the
vendors elaborate that the Special Condiiion reguired a letter
of commitment f£oi $180,0006.00 and what wag received was a photo-
copy ©of such a letier of commitment from the Bank of Commerce
Trust Limited in respect of a loan of $153,000.00, also there
was no letter of commitment in respeci ©of the difference of
$27,000.00,

Issue is taken by the vendors of receipt of a "photo-
copy" cf the lotter of commitment. Photocopy is regarded
generally in law as secondary evidence of the original. It is
expected that in these transactions the original with a copy

would be sent by the purchasers with a reguest to return the

original, if it is imperative that the documeant should ramain

with the purchasers. Failing that, a cevtified or examined

copy would suffice. Technology has indexd moved apace but it is
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generally known that photocopies can be subject to tampering.
Much depends on the custom in the profession., However, the
izsue amounts to nothing as the contents of the phoiccopy were
in any case inadeguate., It is observed that the belated letter
of commitment for the balance of $27,000.00 was sent on
March 20, in a letter which did not state that it was a "phoato-
copy”. DMNotwithstanding, thn2 real cause for complaini was the
failure to provide a letter of commitment for $180,000.00 as
stated in Special Condition 24 by the 29th, the postpened day

uof compliance. Indeed there was non-compliance with the

Special Condition 2 by the purchasers up to midnight of the 2Sth.

Did the vendors have & right to rescind?

in Aberfoyle Plantations Limited v. Cheng (1960) A.C.

pages 115, 124, 125 <he Boarxd of the Privy Council set out the
general principles governing the opsrations of conditions pre-
cedent in conditional contracts for sale and purchase of

land thus:

"... their Lordships would adopt,

as warranted by authority and
manifestly reascnable in themselves,
the following general principles:
(i) Wnere a conditional contract cof
sale fixes &« daite for the comple-
tion of the sale, then the condition
must be fulflilied by that dave; (4ii)
where a conditicnal contract cf sale
fixes no date for completion of the
sale, then the condition must be
fulfilled within a reasonable time;
(iii) where a conditional contract
of sale fixes (whether speciiically
or by reference to the date fixed
for completion) the Gate by which
the condition is toc be fulfilled,
then the date so fixed must be
strictly adhered to, and the time
allowed is nolt to be extended by
reference to equitable principles.”

The equitable principles to which their Lordship refer

are at page 126 and read:



"Courts of equity in dealing with
actions for specific performance
relating to land have been accus~
tomau to give effect to the real
intention ratheyr than to the
precise words fixing the dave for
coupletion. The effect is that

a clause fixiang the date for com~
pPletion is eguivalent to a clausge
stating that completion shall be
on that or within a reasonable
time thereafter .ccococse
Eguity has, I think never applied
its liberal views as to time to
such a conditvion. 1f & dats is
mentioned the cendition must be
exactly complied with. #

® 50 5 0vws

in this cass being considered there was a Special
Condition agreed to by both parties and accordingly no eguitable
principles can apply. The principle which is applicable is as at
(iii) in the quotation above. §trict compliance with & condition
is reguired and Special Condition 2 is a condition precedent.
The following is instructive: “"When the liability only arises
on the happening of the coutingency cr performance of the con-
dition, the conditon is called a condition precedent and when
the liability ceases therseon it is called & condition subseguent.”

Halsbury's Laws of England 3rd Edition pace 19¢ pavagraph 329.

The contract was signed on Jjanuary 18. A Special
Conditior was that a letter of commitment was to be delivered on
January 20. iIn the case of non-compliance with the condition
either party had the right (o rescind within 14 days of
January ZU - extended to Faebruary 29%. At midnight on the night
of February 49 the approp:iate letter of commitment was not in
place and the 14 days in which either party could #lect to
rescind had commenced to ruil. 1%t was a condition precedent for
the sale, fixed by the partiss, with the intenticn that the
condition had to be satisfied before the contract would be

binding as a contract of sale. Time was alreacy of the essence.
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As the obligation was on the purchasers the conclusion is that
both parties intended that the fixing of the date of delivery
of the letter of commitment, was to make time the essence of
the contract. There was no obligation on the vendors® part to
serve any Notice of time being of the essence.

The vendors acted promptly by making their election to
rescind and so expressed on March 2, in an unequivocal manner
that by reascn of the non-compliance the vendors had resolved
to raescind the contract and refused to be bound by it.

Having done so it is my view that the contract ceased
to be binding from the date of rescission - as i1f it never

existed,

For the reasons I have stated above, I would allow

the appeal and order that judgment be entered for the appellants

with costs here and below and that the deposit of $20,000.00
be returned to the plaintifis/respondonts in teims as agred by

the parties in S$pecial Condition 2,
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BINGHAM, J.4.(AG.):

By a written agreement for sale dated the 17th day of January,

1904 and entered into between the vendor Florence Muir, now deceased
and the respondenus Raymond and Herma Mair as purchasers, the.
vendor agreed to sell and the respondents to purchase a dwelling
house situate at ¢ Spring Vay, MHanor Park in the parish of Saint
Andrew.

The consideration price was $5200,000 of which the sum of
$20,000 being the deposii was payable upon the exzecution of the
agreement.

The agreement contained the usual {erms and called for
completion on or before iSth March, 1964. 1in addition there wexre

the following special conditions:-

“LPECLAL 1. it is understood and agreed
CORDITL0ONS 2 that the Vendor's Attorneys-—

at-Law shall be enticled to
stamp this Agreement for Sale
with stamp duty and transfer
tax from the deposit and that if
for any reason whatsoever the
deposit has to be returned tc
the Purchasers the Purchasers
shall not demand the same until
a refund of the said stamp duty
and transfer tax have been
received from the Stamp
Commissioner AND the attorneys’
fee for obtaining the said
refund shall be borne by the
Purchasers.

[

. it 1s understood and agreed that
the Purchaser shall apply to a
reputable lending institution
for a loan of not less than
$160,000.00 on the security of
the said premises. in the event
of the Purchasers not obtaining
and deliverinyg to the Vendor's
Attorneys—-at~Law a written
commi tment for such loans by
the 20th day of January, 19&ta
either parcy shall be entitled to
rescind this Agreement within
fouirteen {14} days thereof
failin¢ which this Agrcement shall
remain aisolute and binding on
the parties thereto. In the event
of this ligreement being rescinded
all moneys paid hereunder by the
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Purchasers shall be refunded without

interest and free from deductions
DaVE AllD EXCEPYT that the Purchasers
HEREBY agree to pay to the Vendor's
Attorneys-at-Law the sum of $500.00
for professional services irendered
in respect of work incidental hereco
and tihe Purchasers HEREBY
iryvevocably authorise the Vendor to
deduct tche amount of such fee from
deposits paid to the Vendor and pay
the same to the Vendor's AltLcrneys-
at—-Law on itermination cf this
Agreement.

3. &Subject to the kestriction
Covenants {(1f any) endorsed on the
Certificate of Title registered at
Volume 168U Folio 191 of the Reglster
book of Titles.
4, The attorneys-al-Law cost for the
preparation of this hgreement fox
sale is fixed at the sum of $300.00
and shall be borne by the Vendor
and the Purchasers equally and each pa
party shall pay their share on the
signing of this igreement.
5. This bale also includes 4 mirrors -~
Z Upstairs and Z Downstairs, 1 Har
and sink and 3 Air Conditioning Units.
., 5% commission to ke paid by the Vendor
to Messis, Stiebel & Company Limited
ch completion.”

Consistent with their stance in the Couri below counsel
raintained before us that the determination of this appeal turned on
the interpretation of special conditicn 2 when examined against the
background of the documentary evidence contained in thlie correspondence
included in the agreed bundle of documents below in the record of
this appeal. 1% may be convenient at this stage to summarise the
facts leading up to this matter.

Upon the execution cof the agreement for sale, the
purchasers undertook {special condition 2) to furnish a written
commitment for $160,000 being the balance of the purchase price by
the 20th January, 1984. This would, from the outset, unless they
had access to large capital reserxrves s<t aside for such a purpose,

seert to be not an easy task. &As events showed so it proved. The

purchasers had difficulty meeting this deadline.
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Following oral discussions between the attorneys-at-law
acting for the parties, on lst February, 1954 the attorneys-at-law
for the purchasers wrote to the vendors attorneys-at-law a letter
couched in the following terms:-

“lst February, 1%«

Messis. Silvera & silvera
Attorneys—-at—law

42-44 Bast SLtreetil

Kingstion.

Dear &irs:

Re: bale of wo. ¢ Springway, Manor Park

Florence HMuir to Raymond Mair et ux
Your Ref; BaT/V. McT

We refer to previous correspondence herein
ending with ours oif 1%th January, 1584,
and to the recent telephone conversation
with your Mr. Silvera in which he agreed
that the time for obtaining the lettex of
commitiment would be extended, in view of
the faci that the copy agrecement signed

by the vendor was received by us only on
the leth January, 13384,

Qur clients have now advised that they
will be getting a morilgage from the bank
of Commerce Trust Company Limited. We
have spoken to Mr. Richard Campbell of
Bank of Commerce “rust who has promised
to let us have the lettver of commitment
within the next four weeks. Ve should
appreciate ycur advizing whether your
client is agreeable Lo extending the
time set in special condition (2) of the
Agreement, to 29th February, 185c4.

Please let us hear from you as soon as
possible.

Yours faithfully

MYERS , FLETCHER & GORDON
ManTOlv & HART

Per
Lynda Mair {(Miss)

c.c. Mr, Raymond pMair"
There is no evidence that there was any verbal acceptance
of the reguest made in the letter of ist February, 19%64 to extend

the date for providing the commitment letter. What is clear, however,

from the contents of the letter is that there was an agreement to
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exﬁend the date beyond 20th January 195864, but no specific date was
given as to the new deadline. ‘The Z2%th February, 1%84 was the date
of the extension reqguested by the purchaser's attorneys. There is
no evidence that the vendcrs attorneys raised any cbjection to this
reguest.,

The purchasers were anticipating obtaining the total
balance of the purchase price from one soivrce. This can be gathered
from the contents of the letter of lst February, 1lY%u4.

When the Z8th February, 1984 came however, they had not
vet managed to obtain all the necessarv financing. The purchasers'
attorneys in one more attempt to stave-ofif the inevitable, again
wrote to the vendors' attorneys in the following terms:s-

"20th February, 1934

Messrs. Gilvera & Silvera
attorneys—~at—-Law

42-44 East Street

Kingston

Dear 8irss

Re: Sale of NWo. & Springway, Manor Park

Florence Muir to Raymond Mair el ux
Your Ref: LAT/V. HMeT

We rofer to previocus correspondence herein
ending with ours of ist February, i198«<, and
now cnvlose herewith photocopy of Lecter of
Commitment received from our clients. The
balance of purchase price will be loaned

to Mr. Ma.v by his employers American
Internatioual Underwriters (Jamaice) Limited.
We shall shortly be advising you as to tha
preparation «f the Transfer.

Yours faithful'y

MYEKS, FLETCHER * GORDOG
MARTON & HLRT

rPoe _
Lynda Mair ikis )"

The response to the vendors ittorneys was brief and direct.
Their letter dated 2nd March, 1944 and wddoessed to the purchasers

attorneys read:zs-




A8 a commitnment letter for a parct of the balance
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2nad HMarch, 1984

Messrs. Myers, Fletcher & Gordon
Manton & Hart

Attorneys-at-Law

<1 Bast Streetl

Kingston

mttention. Miss Lynda Mair

Dear Sirs:

Re: Sale of ho. ¢ Springway,
Manor Park - Florence Hulx
to Raymond Mair et ux

We are in receipt of your letcer datcd
2bith Pebruary, 19%%«. Our instruciions
are, however, that as the Moitgage
Commitnentc is not in accordance witil
speciral Condition & of the Agreement
for Sale the matter be terminated.

We therefore, enclose our chegue for
326,000,090, being a retund of the
deposit pald herein.

Yours faithfully,

PR

SCILVER:A & SILVERAY

outstanding

on the consideration price could hardly be regarded as compliance

within the terms as set out in special condition 2, the sta

the puxchasers’

surprising.
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attorneys in answer Lo this leiter scemed

ré-

to be cutdone they now wrote to Lhe vendor

the following letter;-

"5¢h Maxch, 19¢4

Messrs. silvera & Silvera
Attornecys—at--Law

’..4_ J'k‘x .uu.SL queQ't
Kingston.

Dear birs:
Re: Sale of Ho. 6 Springway, Menor Park -

Florence FHulir to Raywond Mair et ux
Your Ref. LAT/VMcT.

We acknowledge receipt of your letter dated
2nd March, 1%%4. We cannct agree with the
position taken in your said letter as the
Purchasers have clearly complied with the
special Condition, having raised the
necessary financing, albeit from two
finarncial institutions.

nce of

somewhat

s' attorneys
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The Purchasers, therefore, reguire your
client to complete this iransaction, and
we recvurn herewith your cheqgue numbered
B4UL7L3.

Yours faithfully

MYERS, FLETCHER & GORDUI

MARNTOM & HARTY

Although the completion date was fixed for 1Yth March, 1964
it is commcn greund that there was a failure by the purchasers to
complete the transaction by that date. They were eventually in a
position to compleie on a date sometlme subsequent to 20th March, 1964.
This can be gathered from a letter dated 20th Mavch, 1904 from the

purchasers' attorneys addressed to the vendors attorneys which reads:

Z0th March, 1%04

Messrs Silvera & Silvera
ALLOINeYsS-at~-Law

42-44 Bast Sireet
Kingston

Dear Sirs:
Ke: USale of premises Wo. ¢ Spring Way,

Mancr Park ~ Florence Muir to
Raymond Maiyr el ux

We refer to your letter of ovh March, 19%84,
and now enclose:

1., Letter of Commitment from Amnerican
International Underwriters {Jamaica)
Ltd.

4. Your cheque in the amount of $20,000.00

Cur clients have, tharefore, satisfied all

your reguirements and we expect that the

Vendor will complete this transaction.

Yours faithfully
HMYERL , FLETCHER & GORDUH
MaNTOW & HAKT

Per:
Lynda Maixr (Miss)

it has been contended before us by Mr. Wright for the
appellants that the date when this letter and its contents reached

t.he hands of the vendors' attorneys is uncervain, in any event,

whenever that was by that date the vendor through her attorneys had

by letter dated znd March 1584 treated the contract for sale as rescinde
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A letter dated 5th March, 19¢4 from the purchasexrs”®
attorneys then followed returning the deposit and requesting
completion of the contract.

The vendors' attorneys by lelter caved oth March, 1964 wrote
to itthe purchasers' attorneys in the following terms:-

. gth March, 1964
Messirs. Hyers, Fletcher & sordon,
Manion & Hart,

nttorneys—ait—-Law,

<1l Bast Street,

KINGSTON

ATTEWTION: MICS LYRDA MALR

Re: Sale of premises do. ¢
Spring Way, Manor Park -
Florence Muir to Raymond Maix
et ux.

We are in receipt of your letter dated
5th March, 19%s4 and return our cheqgue
o, 84Ul713 for the deposit of $20,000.00
in the above transaction.

We disagree wich the opinion expressed
by you that the Special Condition has been
complied with as same required a wricten
letter of commitment for a loan of $180,0C0.00;
whareas we received from you a phctocopy of
such a letter of commitment from thie Bank of
Commerce Trust Limited in respect of a laon of
$153,000.006.
The statement contained in your letter
dated Zgth February, 1564, that ‘The balance
of purchase price will be loaned to Kr. Mair
by his employers ...... cannot be rcgarded
as a ‘written coumitment' in respect of the
difference of $z7,000.00.

Yours faithiully.
CLLVERA & SILVERA

It was in those circumstances that proceedings were commenced by the
purchasers’ attorneys in the Court below on l4th March, 1984 seeking
specific performance, among other reliefs, of the agreement for sale.

in the interim, in fact very shortly after the completion
cdate set out in the agreement for sale, the vendcor died. Probate
was eventually granted to the executors, the present appellants,

limited to representation in respect of this suit.
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The hearing below consisted in the main of legal arguments

3

from counsel for both parties before Theobalds, J. who following
lengthy submissions from counsel made an ordex for specific performance
in favour of the purchasers,

The learned judge in coming to this conclusion in so far as
is relevant found inter alia that;-

" There is no doubt that on the basis
of the documentary evidence 1in the case
the Plaintiffs paid scant regard to the
terms of the Puxchase Agreement in
relation to the furnishing of a written
letter of commitment for a loan of
$18C,000.00 by the zUth January, 19584,

The Defendants made long ana
detalled submissions in support of that
contenticn and ewmphasised that the
Plaint:rffs were lax in providing the
letter of commitment and the Defendants
have argued quite properly that as a
result of this laxity they had cvery
right to rescind the Purchase asagreement
and this they purported to do by letter
dated the Znd March, 19864.

it cannot be said otherwise than
that &pecial Condition Wo. 2 did provide
for the delivery of the lettexr of
comnitment by the 24th January 19864, but
that the same &pecial Conditicn provided
for either party Lo rescind the Purchase
Agreement and the Specification sets out
"within 14 days of the 20th January i9&4."
it went on to say that failing this
rescission the purchase agreement “remained
absolute and binding on the parties.”
The hAgreement inclusive of Ipecial Concition
Ho. # 18 set ounr at length in the Staltement
cof Claim.

it is the Court's duty in my view Lo
see that the terms of the iLgreement are
carried oui. There is no evidence on which
a Court could properly find that the date
in the Agreemznt for Ypecial Condition has
been extended or that date for the extension
Lo expire.

i accept the Plaintiffs submission that
the parties are bound by the termsg of the
agreement and 1 am of the view that rescission
of the hAgreement could only be properly
achieved by strict compliance with the
requirement with Special Condition Wo. 2 i.e.
che requirement that either party may rescind
within 14 c¢ays of the 20th January 1984 other-
wise the Agreement to remain absolute and
binding."
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i do not intend to deal with the
authorities cited as the issue is the
legal interpretation of the Special
Condition and I have interpreted it in
the way the Plaintiffs have. I can
find no reason for departing from strict
compliance in the case and in any event
it is my view that the interpretcation
of the special Condition is the key issue.

accordingly, : give Judgment for tihe
Piaintiffs and an Crder for Specific
Performance of the Contract dated the
i7th cay of Januacry 1334 between the
Plaintiffs and the Defendants Florence Muirx
{now deceased) anG in addicvion the Couxrt
Orders that the $2¢,000.00 deposit made
by the Plaintiffs together with all
inverest accrued on that sum be for the
credit of the Plaintiffs at the time of
the final accounting of Purchase money
between the parries.”

Some five grounds of appeal were filed by the appellants.
0f these they can be considered as directed at two main areas of
the learned judge's findings. These are gset out at grounds 1 - 4.
The grounds being advanced read:-

“{1} The learned Trial Judge erred 1in law
in granting the Defendants/Appellants an
Order for Specific Performance in that:-

(a) The Plaintiffs,/Respcndents give
no evidence on the basis of
which the Court could have
exercised its discretion to
grant them such eguitable
relief.

(b)Y #e found that the Plaintiffs/
Responcents had shown scant
regard in complying with the
terms of &Special Condition e, 4
of the Agreement for Sale for
the provision of a written letter
of commitment for a loan of
$180U,000.00 by the 20th January,
194 ; and

{c) He found that the Plaintiffs/
Respondents had been ‘lax’ in
providing the letter of
comumitment and that as a result
cf this ‘laxity' the Defendants/
Appellants had'every right'® to
rescind the Agreement for Sale
by their letter of the 2nd March,
igse4.
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(2) That the Learned Trial Judge in
expressly limiting his decision of the
case to the interpretation of Special
Condition He. 2, failed to pioperly
assess the rest of the evidence as it
affected the implementation of the said
Hpecial Condaiiion lio. 2.

(3) That the decision of the Learned
Trial Judge that there was no evidence
on which a Court cculd properly find
that the date in the Agreement forxr
Special Condition No. <, had been
extended is contrary to the evidence
andé makes doubtful the Learned Trial
Judge'‘s assessment in respect of the
documentary evidence in the case.

(4) Further and in the alternative, that
it was not open to the Learned Trial
Judge to find thait the date in the
Agreement for compliance with &pecial
Condition No. 2 had not been extended

in light of the following:-

(a) The Plaintiffs/Respondents
had reguested an extension to
the 29.2.84 by letter dated

- 1)
1.2004;

(k) The Plaintiffs/Respondents
by their letter of the
£9.2.34 acted on the faith
of the grant of such an
extension;

{c) Tne Defendants/Appellants by
their forbearance and/or
acquiesence in the Plaintiffs/
Respondents’ conduct up to the
28.2.84 acted to their detriment
in not having earlier rescinded
the said iAgreement for Sale; and

{d) The Plainiiffs/Respondenis are
accordingly estopped from
denying the grant cf such an
extension.”
Ground 5 which complained about the order in which counsel
were required to address was found to be withoui any merit.
Mr. Goffe for the respondents also raised strong objection
to any argumeni being advanced by the appellants in support of ground

4 as:-

1. It had not been part of the defendant’'s
pleadings below;

2. There had been no argument raised on
the matter at the trial.
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it is clear from the findings of the learned judge (supra)
that this ground which related tc the question as to whether or not
an extension was granted by the vendors' attorneys to the request
made by the purchasers’ attorneys by cheir letter of lst February,
1984 was a live issue below and was the subject of a finding by the
learned trial judge.

Mr. Wright was therefore entitled to raise the matter of
the extension as this was an issuc which fell to be determined on
appeal.

Grounds 2 - 4

The main thrust of the submissions by counsel were directed
ai special condition 2. As all three grounds in my view, are
inter-related they may be conveniently considered together.

It is clear from the terms of the agreemeni for sale and
the submissions of counsel that the interpretation of special
condition 2 lay at the vexry heart of the determination of the matter
below and was the matter upon which the outcome of this appeal turns.

Being a conditional contract, it is tco the special
ccnditions that one had to look in order to discover the intention
of the parties as on a plain reading of these conditions, and
condition Z in particular, the purchasers were fixed with the
obligation of obtaining the balance of the purchase price of
$160,000 within a given time frame. In default cf the purchasexrs
obtaining the necessary financing by Z0th January 1%¢4 either party
could rescind the agreement within 14 days. In such an event, they
would be restored to their original positions as they were prior to
the signing of the agrecement. The vendor would nc longer be obliged
to transfer the property and the purchasers would recover their
deposit.

if neither party did anything to rescind the agreement
within the period stated, then an absolute and binding contract
came into being and the purchasers could move to compel performance

of the agreement if they were ready, willing and able to complete the
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contract on or before 19th March, 1584, the completion date as set
out in the agreement.

The law relating to conditional contracts containing
special concitions 1s clear. Where such conditions exist they fall
to be construed strictly. Unlike in open contracts where time can be
made of the essence of the contract by a written notice on the part
of either party, in contracts containing special conditions e.g.
the obtaining of financing within a particular time, time is of the
essence from the moment that the agreement for sale is executed. What
the parties are saying by the special conditions is that by the
agrecment for sale a coniract comes inio existence but that it is
subject tc defeasance if the special condition is not fulfilled by
the purchasers being able to procure the necessairy mortgage financing
within the period as prescribed in the agrecement, and either party
exercises the right to rescind within 14 days of such failure.

A leading case which is illustrative of these principles

relating o conditional contracts is Aberfoyle Plantations Ltd. vs.

Khaw Bian Cheng ;1%6U; A.C. 115,

The facts were that a clause in an agreement provided - . -

“...1The purchase is conditional on the
vendor obtaining at the vendors expense
a renewal of the seven (7) leases
described in the schedule hereto so as
1o be in & position to transfer same t©o
the purchaser and if for any cause
whatsoever the vendor is unable to
fulfil.this condition this agreement
shall beccme null and void and the
vendor shall refund to the purchaser the
deposit cor depcsits made under clause 2
hereot.”

Notwiéhstanding anything contained in clause 1¢ hereof, this clause
was held to be a condition precedent.

The agfeement in clause %, stipulated that completion was
to take place on or before kpril 30, 1956 (subsequently extended by

the purchaser to May 31, 1956} and:-
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... that on the purchaser paying the
balance of the purchase price the vendor
shall as soon as possible thereafter
execute a transfer of the property to the
purchaser. The condition nct having been
fulfilled by June 1i, 1956 the purchase:x
on that date brought the present action
against the vendor claiming the return:
of the deposit paid.

Held that c¢n the true construction cf

the agreement the condition in clause 4
had to be performed at latest by April 3¢,
1956, the date fixed for completion of the
purchase (or by the extended time granted
by the purchasei) and accordingly the
respondent was entitled te the retuin of
his deposits. Until the condition was
fulfilled there was no contract for sale
to be completed anud by fixing a date for
completion the parties musi by implication
be regarded as having agreed that the
centract must have become absolute through
performance cf the condition by that date
at the latest.”

This case followed the dicta earlier laid down in

Smith v. Butler 196U} i ¢.B. 694. In re Sandwell Colliery Company

Field v. The Company {1923} Ch. D., 277. +These cases and the

principles to be extracted from them were applied by the Kew

Zealand Court of Appeal in Scott v, Rania {1666} N.Z.L.R. 527 and

were considered and applied by Wolfe, J. in E. 63/i981 Wilfred Calu

Et ux v. Loris Wynter and Maxwell Wynter:{unreported) declivered on

15th December, 1985. The facts there related toc a written agreement
entered intc on 15th January, 1981 for the sale of a dwelling house
at 4i Stilwell Road, St. Andrew. The consideratcion price was

590,000 and the completion date was for 30th March, 1951. The

terms of the special condition was “"subject to mortgage.” The
purchasers, despite their efforts were unable to obtain the necessary
financing foxr the balance of the purchase price. A request by the
purchasers for an extension to 30th April, 196l to raise the balance
of the purchase price was refused and by a letter of 2ind April, 1981
the deposiE of $9,000 was returned to the purchasers attorneys—-at-law,
rescinding the contract. Following this the purchasers attorneys
lodged a caveat against the vendor's title ‘and proceeded to lodge a

writ of summons seeking specific performance of the contract.



&

[

P
.

Wolfe, J., in a well reasoned judgment reviewed the

authorities (referred to supra) and at p. 13 opined:-

(1

1 take the view that where there is

a Special Condition in an agreement as
in the instani case, the condition must
be strictly fulfilled. i have been led
to this view because until the condition
is fulfilled the rights of the parties
thereunder remain suspended. iIn the
same way that the purchaser would have
been entitled to say to the Plaintiff

{sic)

{defendants) i have made all

reasonable efforts to obiain a Mortgage
without success and therefore the
agreement is at an end, SO in ny view
the vendor is entitled to say to the
purchaser you have failed to fulfil

the condition in the time allowed the
contract is at an end. There is no
obligation on tlie vendor in such

circumstances to make time of the

essence cf the contract.”

{emphasis supplied)

1 would adopt the above dictum of Wolfe, J., as a correct

statement of the law fully warranted and supported by the authorities

relied on by him,

Mr. Wright for the appellants contended that the effect

of the two letters of February 1, 19¢4 and February 2¢, 1984 from

the purchasers' attorneys to ithe vendors' attorneys suggests by
P Y Y

implication that there

special conditiocn 2 to

was an extension of the deadline set out in

February 2%, 1984 in keeping with the request

made by the purchasers attorneys in the earlier letter.

Mg .

Geffe for the respondents, however, submitted that

there was no evidence that the written reguest for an extension

was granted by the vendors' attorneys. He further contenaed that

such an acceptance could not be left to be inferred.

Whereas,

however, a variation as to condition £ would

have to be in writing a waiver or forbearance need not be so but to

be effective may be "oral or written or infexrred from conduct even

though the provision waived is found in a coniract required to be

evidenced by writing.”

Contracts.

Paragraph 1382 24th Bdition of Chitty on
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The letter of February i, 1984 (supra) in this regard
indicates that it was at the purchasers’ (respondents) request
that a waiver or forbearance of special condition 2 as to the financing
was being sought. Although there :s no direct evidence of acceptance
by the vendors' attorneys there is affirmative evidence of a for-
fearance on their part. Moreover, this is further buttressed by the
fact that when the letter of February 1, 1984 was written, the
fourteen (14) day period within which either party could still have
moved te rescind the agreement had nct yet expired., Having regard
to the tenor of that letter, had the vendor sought through herx
attorneys to rescind by February 3, 19864, the purchasers, having
asserted that there was agreement to extend the time for obtaining
the letter of commitment would conceivably resist such a move.

The law in such circumstances was expressed in this manner

by Bowen, L.J. in Birmingham and District Company v. London.and

North Western Railway Company iis&d) 4U Ch. D. 268 at 2863~

¥1f perscns who have contractual rights

against others induce by their conduct

those against whom they have such rights

to believe that such rights will eithex

not be enforced or will be kept in

suspense or abkeyance for some particular

time, those persons will not be allowed

Ly a Court of Eguity to enforce the

rights unitil such time has elapsed

without at all events placing the parties

in the same position as they were in

before.”
These principles cited by the learned Lord Justice could have been
resorted to by the purchasers attorneys had there been rescission by
the vendors attorneys within the periocg as set out in special
condition 2 having regard to the vendors' attorneys conduct as spelt
out in the letter of February i, 19%84. The converse, however, was
equally applicable in favour of the vendor in the light of the
request for the extension to February 2% and the forbearance of
the vendors' attorney in not rescinding by February 3. As it was the
purchasers who by their request for an extension had benefited.
thereby they could not now rely upon the original terms as set out

in special condition 2.
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The law here is equally clear. At paragraph 1383 of
24th BEdition of Chitty on Contract the following statement appears:-

"Effect upon party seeking concession

Where one party has induced the
other party to accede to his reqguest,
the party seeking the concession will
not be permitted to repudiate the
waiver and set up the original terms of
the agreement.”

in the circumstances as outlined above when the time for
the extension reqguested by the purchasers to February 29, and acceded
to by way of forbearance on the vendor’s part had expired, the
14 day period for either party to rescind the agreement was once
more revived. As:-

"where time 1s of the essence of the
contract, the mere extension of time
is only a walver to the extent of
substrtuting the extended time for

the original time, and not an utter
destruction of the essential character
of the time®

pexr dictum of S5ir CGeorge Jessel, M.R., in Barclay v. Messenger [1874]

Vol. 30 L.T. 351 at 354.

Mr. Goffe for the respondents sought to contend that the
purchasers were merely entitled to complete their end of the bargain
by providing the commitment letter{s) for the balance of the purchase
price "within a reasonable time." This, in my opinion, was untenable.
it clearly overlooks the fact thav by virtue of the special cohditions,
the agreement for sale made time of the essence from the moment that
the agreement for sale was executed. bLguity would step in however,
where waiver or forbearance fell to be considered in lending its aid
to either party, where the facts and circumstances so warranted.

In this case when ihe terms as to the completion date
and the special conditions are examined, 1t 1s patent that the
intention of the parties was that the proposed transfer of the
property was to be expedited within the shortest possible time.

The agreement for sale as to its terms called for no less - example,

the special conditions as to financing and the obligations placed on
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the purchasers in this regard. The completion date being fixed at
two months from the execution of the agreement - these factors made
it clear as to the expressed intention of the parties.

The letter from the purchasers' attorneys dated
28th February, 1984 in forwarding the photostat of a commitment letter
from C.i.B.C. Trust Company for $153,000 along with a promise of a
loan for the balance of $27,000 was not in compliance with the
requirements of special condition Z as extended to February 29, 1984,
This letter being addressed to the vendor's attorneys just one day
before the deadline for the extension date further reinforces the
contention by Mr. Wright that there was a tacit understanding to be

gathered from the conduct of the parties that the reguest for an

extension to 29th February was being honoured by the vendor's forbearance

by not rescinding the agreement prior to that date.

in the light of the above, i would hold that on any
reasonable interpretation of the terms of the contract when read
together with the correspondence passing between the vendor's and
purchasers' attorneys, the failure by the purchasers to obtain the
financing as to the balance of the purchase price by 29th February,
1964 meant that they were in default as to the terms of special
condition 2.

The vendors' attorneys were therefore justified in
rescinding the contract by their letter of 2Znd March, 1984 and
returning the deposit.

This would have been sufficient to dispose of the matter.
The issue of specific performance (ground 1) having been fully dealt
with in’argument, for the sake of completeness, i propose to deal
with it.

On the assumption, therefore, that the contention of
learned counsel for the respondents is correct the parties would be
left with what now would result in an “"absolute and binding contract.”

This:called for completion by i%th March, 1584.
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From the evidence the purchasers failed to meet this
deadline as well. As the agreement was one which contained special
conditions and by any test had to be construed strictly, the
purchasers needed to show that they were ready, willing and able to
complete by that date. They did noc but the learned judge neverthe-
less made the order for specific performance in their favour. In
so doing he described their conduct thus:

"There 1s no doubt that on the basis

of the documentary evidence in the case
the plaintiffs paid scant regard to the
terms of the Purchaser Agreement 1n
relation to the furnishing of a letter
of commitment for a loan of $180,000 by
20.1.84. The defendants made long and
detailed submissions in support of that
contention and emphasised that the
plaintiffs were lax in providing the
letter of commitment and the defendants
argued quite properly that as a result
of this laxity they had every right to
rescind the Purchase Agreement. ..."
(Emphasis supplied)

Having regard ito the above findings, iHMr. Wright strongly
contended that the purchasers had not by such conduct brought
themselves within the Court's discretion entitling them to the
equitable relief ygranted.

Mr. Goffe, on the other hand, contended that it was
entirely within the learned judge's discretion as to whether to
grant or refuse specific performance. His duty was to act judicially.
Once he acted on the right principle then this Court ought not te
substitute its views for that of the trial judge on such evidence
as the learned judge had before him. He concluded that the mere late
tendering of the commitment letter did not disentitle the purchasers
to request completion of the contract.

Given the terms of the agreement which called for promp;
performance by the parties there is no guestion that the purchasérs
were dilatory in their approach to the whole transaction. By such
conduct on their part the crucial guestion is had they acted in a
manner capable of satisfying a Court of Equity that they were entitled

to equitable relief?
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in Lazard Brothers and Co. Ltd. v. Pairfield Properties Co.

(Mayfair) Limited Times Law Reports October 13, 1977, specific

performance was granted in circumstances where both parties were
tardy in completion of the contract and this delay proved advantageous
to the vendors while the purchasers defendants were unable to point
to any detriment to them having resulted from the delay.
Sir Robert Megarry V.C. had this to say:-

"if between the plaintiff (vendors)

and defendant it was just that the

plaintiff should obtain a decree of

Specific Performance, the Court ought

not to withhold it merely because the

plaintiff has been guilty of delay."”

He cited from Milward v. Earl of Thanet (1301) 5 Ves. 720 N per dictum

of Sir Richaré Arden M.R. where the learned Master of the Rolls said:-

“A plaintiff seeking Specific
Performance must show himself ready
desirous, prompt and eager"®

The learned Vice Chancellor then said:-
"if specific Performance was to
be regarded as a prize to be awarded
by equity to the zealous and denied
to the indolent,; then plainly the
plaintiffs/vendors must fail.™
This case is distinguishable from the instant case as here
the vendor by virtue of the term as to the completion date
(19¢th March, 1584) and special condition 2 made it plain to the
purchasers that the sale was to be carried out expeditiously. Such
delay as was occasioned by the purchasers conduct was not acguiesced
in and was detrimental to the vendor. The evidence from the recoxrd
of appeal is that she died on Z5th March, 1984. Such delay as was
occasioned thereafter had nothing to do with the conduct of the
vendors' attorneys, who had up to the time of her death represented her.
such subsequent delay by the vendors' personal representatives

was brought about primazily by the stand that was taken in treating the

agreement for sale as properly terminated.
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Given the findings of the learned judge as to the
conduct of the purchasers in performing the terms of the agreement
when pitted against the background of what was the clear intention
of the parties in my opinion such conduct on their part exhibited
none of the qualificiations alluded to by the learned Master of the

Rolls in Milward v. Earl of Thanet (supra) and would disentitle them

to the decree granted by Theobalds, J.

i must confess, however, that I have experienced some
difficulty in attempting to discover the reasoning of the learned
judge as to whether he applied the correct principles in granting
what was equitable relief by the order of specific performance.
Whatever delay there-was in expediting completion of the agreement
had to be laid at the purchasers' door. The conduct of the vendors’

attorney was on the evidence available eminently reasonable in not

rescinding within the time provided for in the special conditions.

They acceded to the purchasers' request for an extension of forty

“days to furnish the commitment letter. It was not until after all

this forbearance on their part proved futile that they acted to
resciné the agreement.

All these factors had to be taken into consideration by

‘the learned judge in determining whether specific performance ought’

to have been granted. There was no risk here of the purchasers'
deposit being forfeited. The special conditions provided for its

return in the event of the conditional contract being rescinded.

LY
s

Moreover, after the deposit had been returned by the

. purchasers following the rescission letter, it had been placed on

fixed deposit earning interest pending a resolution of the matter.
Neither party was therefore placed at a disadvantage.

I would for these reasons refuse specific performance,
allow the appeal and enter judgment for the appellant.

i would further order that the depoéit of $20,000 and interest
accrued thereon be returned to the purchasers, and that the costs both

here and below to be the vendors', such costs to be taxed if not agreed.



