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EORTE, B

I have read in draft the judgments of Langrin, J.A. and Smith, J. A. (Ag.) and
agree that the appeal should be dismissed: However, as | disagree on one fundamental
issue, | am compelled to record a few words of my own,

- "The 1978 approval for change of use granted by the Town and Country Planning
- Authority was granted to R.L. Villiers for Metaphysical Study Group and specifically
mandadted that it applied only to the applicant and/or owner and is not transferable. The
- change of use related to a change from use as a residence to a center for Religious
- group meeting. The approval was granted to the Metaphysical Study Group, who at that
time was the owner of the property. |
‘Since that time, however, the group was incorporated to become Metaphysical
Study ‘Group of Jamaica Ltd and the title to the land was thereafter vested, in the
- Company. Three years later in June 1983 the group changed its name to become
Temple of Light Chuch of Religious Science of Kingston Jamaica Ltd. Consequent!y, the
issue arose as to whether the registered company could be the beneficiary of the
permission granted in 1978 for the change of use. In my judgment, the appellant is a
different entity than the persons to whom the permission was granted. The Town and
-Country Planning Authority had the authority to place the condition on its permission
(see Section 15(4) of the Town and Country Planning Act) and as a result that
permission was not transferable to the new company — the appellant. In any event that
permission related solely to a change of use, and not to any other development, which is
now sought.
As my brothers have dealt in detail with the other issues in the case, | will confine

myself to making a comment on the application to the circumstances of this case, of the
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provision of the two relevant Acts — the Town and Country Planning Act, and the
Kingston and St. Andrew Building Act.

The Town and Country Planning Act created per section 3(1) a Town and
Country Planning Authority (the “Authority”). By virtue of section 5(1) the Authority has
theﬁ responsibility for “nreparing so many or such provisional development orders as it
rhgy' considér necessary in relation to any land, in any urban or rura} area, whether there
are or are nof buildings thereon, with the general object of controlling the development of
the land comprised i the area to which the respective order applies, and ‘with' @ view to
securing proper sanitary conditions and conveniences and the co-ordihaﬁén’ of roads
and public .sér'v'ices, protecting and extending the amenities and conserving and
developing the resources of such area.”

“Development’ is defined by section 5(2) as the carrymg out of building,
'eﬁgineering, mining or other operations in, on, over of under land, or the making of any
material change in the use of any buildings or other land. The sub-section thereafter
creates exceptions which are not here relevant.

The -Town and Country Planning Act, therefore is the machinery by which
development is controlled in particular areas, obviousiy with the intention of achieving
'organized development programmes. The erection or alteration or for that matter the
change of use of a building is merely a part of the overall considerétién for determining
the structured development of a particular area. Conseguently, any such permission
mﬁst be granted in that context.

To deél specifically with individual applications in respect of privately owned
premises, the legislature provided per the Town and Counfry Planning (Kingston)
Development Order 1966, the process by which such applications shoulid be considered.

Paragraph 6(1) of the Development Order provides that an'-app!ication for planning
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permission must be made on a form supplied by the Local Planning: Authority or the

Authority. Such an app!it:ation must be accompanied by:

(i) a plan sufficient to identify the land to which it
relates, and
(i) such other plans and drawings as are necessary to

describe the deveiopment which is the subject of

the application.
Important in the context of this case is paragraph 6(2) of the Development Order which
provides that an applicant may make an QUTLINE APPLICATION under sub-paragraph
| (1} for permission for erection of any building subject to the making of a subsequent
application to the Local Planning Agency with relation to any matters relating to the
siting, design, or external appearance of the building or the means of access thereto. I
that event particulars and plans in regard to ‘these matters” shall not be required and
permission may be grahted subject as aforesaid (with or without conditions) or refused.

A relevant proviso is that such permission must be expressed to be granted as
an outline application and the approval of the Planning Authority shall be required with
respect to the matters reserved in the planning permission before any development is
commenced.

These provisions clearly indicate that the Development Order is concerned not
with the mere structural integrity of the pbuilding, but with the granting of planning
permission, in the context of relevant matters in respect of the deve!o'pment of any
particular area. Mr. Lascelles Dixon, deponed that in October of 1992 he submitted on
behalf of the appellant, an application which was accompanied by preliminary design
drawings consisting of a copy of the title of the property, site lay-out drawing, floor plan
of the proposed facility showing its relationship to the existing building and general
layout of the building, puilding sections and eievations which gave a full 'description of

the proposed building. He exhibited a copy of the "preliminary drawings’. In response {0



this application, he received a letter from the Town Clerk of the Kingston and St Andrew
Corporation, which informed him that the application had been approved as an Outlme
approval. The exact content of this letter will be addressed later in this judgment.

It appears that in 1998 the appellant made two applications in respect of its
proposed development, which are relevant to the p‘res.ent issues. The first was made in
April of that year on prescribed form headed -

"Town and Country F*Ianning (Amendment) Act 1987

K:ngston Development Order.”

This applncauon clearly made under the Development Order requested permlssmn to
construct a Mulh—Purpose Building. In his affidavit. Mr, Lascelles Dixon, architect for the
__appeE!ant avers that this application was submitted with "the detalled bu1|dmg plans.”
EHowever, except in respect to an “outline application”, paragraph 6(1) of the
Development Order requires as stated earlier, that the application should be -
accémpanied by:
(i) a plan sufficient to identify the land to which it relates,
and |
(ii) such other plans and drawings as are necessary to
describe the development whrch is the subject of the
application.
The detailed building plans must therefore not Have been in an effort to satisfy (i) and (i)
above, | will return to this later.

The other application wés made on a form from the Kingston & St. Andrew
Corporation, headed “BUILDING APPLECATION FORM”. This ‘form appears to
represent an application for permission to erect a building in terms of its structural
integrity as it speaks to e.g. total area of existing st’ructure'"in"groun_d,rand of land, of

habitable rooms, approximate cost of con'struction, building heights, drainage, surface



water etc. This was an application obviously made under section 10 of the Kingston &
St. Andrew Building Act.

At the time these applications were made, the Kingston and St. Andrew
Corporation was (as of 1992) the local planning authority, and appears to have
exercised this jurisdiction through its Building and Town Planning Committee.

The first application that was made in 1998 under the Kingston Development
Order, was as stated earlier seeking permission by virtue of paragraph 6(1) of that
Order. It was not an application which was outline only, as provided for by paragraph
8(2). The appellant contends that an outline application had aiready been made and
approved in 1993 and consequently, it was only necessary to submit detailed pians in
keeping with the condition set out in that approval. This is evidenced by a letter to the
offices of the appellant's representative and architect Mr. Lascelles Dixon. This letter
was addressed by Errol A, Bennett the Town Clerk of the Kingston and St. Andrew
Corporation and reads as follows:

“o" March, 1993
Re: Building Application (Outline} Under the Town and

Country Planning Act and the Kingston and St. Andrew
Building Act. 4-6 Fairway Avenue — Seymour Lands,

Kingston 10.

| am directed to inform you that the Council's Building and
Town Planning Committee of the Kingston and St. Andrew
Corporation at its meeting held on the 20" January 1993
approved of your Qutline Building Application to erect a
Religious Group Centre at the above address on the
following condition —

(1) That detailed building plans are submitted for
consideration and approval prior to the
commencement of any construction  work.”
[Emphasis added]

As the only statutory reference fo “Qutline Building Application” appears in

paragraph 6(2) of the Development Order, it is clear that the above letter was giving
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approval to such an application with the requirement as provided for in paragraph 6(2)
for the making of a subsequent application with relation to "ahy matters relating to the
siting, design or exte-rnai appearance of the Building or the means bf access thereto.”
This grant of permission was also faithful to the proviso in sub-paragraph (a) of
paragraph 6(2) which states that an “outiine permissidn" must state that it is granted as
an outline application and the épprova! of the Planning Authority shall be required with
respect to the “matters reserved in the planning permission before any development is
commenced.” The reference in the letter to the Kingston and St. Andrew Building Act is,
however difficult to understand, as there is no provision for an “Outline approval" Lmder
that Act.

Significantly, the matters required to be .provided in the subsequent application
under paragraph 6(2) had already been met in the 1992 application in respect of which
only an "“Outline approval’ was granted, reserving of course approval of detailed building
plans.

in March 1999, the Town and Country Planning Authority refuéed th.e 1998
application by the appeliant by jetter addressed to Lascelles Dixon and Associates in the
following 'téf;ns:

“Re: Planning application for the construction of a muiti-

purpose building at 4-6 Fairway Avenue St Andrew By
Lascelles Dixon and Associates.

The Town and Country Planning Authority (TCPA) at its
meeting held on December 16, 1998 refused permission for
the captioned development, as illustrated on plans (annex 1)
date stamped by the Town Planning Department June 19,
1998.

The proposal consists of an auditorium and complementary
facilities such as meeting rooms, lavatories and parking
- facilities etc.

~ The reasons for refusal are as follows:



“The proposal is inconsistent with the character of the
area and would result in the establishment of a multi-
purpose use alien to this predominantly residential
comMMLAILY, '

The proposed development would result in an
undesirable noise intrusion in the community.

The proposed accesses at this busy intersection would
be an Impadiment 1o road safety and the free flow and

L]

movament of traffic’,

By letter dated 23" April 1999, the Town Clerk of the Kingston and St. Andrew
Corporation informed the appellant of the refusal by the Council’s Building and Town
Planning Committee at its meeting of 7™ April 1999 of its application “to erect a multi-

function building consisting of a main auditorium, hospltality meeting room, Minister's
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submitted.” He thereafter lists as the reasons for the refusal, the exact reasons stated
in the letter to the appellant by the secretary of the Town and Country Plannifig
Authority.
in effect then, both applications were refused; that is, the application for
development, as also the application for the construction of the building.
Dr. Barnett for the appeliant contended however that the application made in
1998, was in furtherance of the Qutline Building approval granted in 1993
An Outline Building approval by virtue of Section 15(4) runs with the land, and
remains to the benefit of persons who are from time to time interested in the land.
Section 15 (4) states as follows:
“Where permission to develop land is granted under this
Part, then, except as may be otherwise provided by the
permission, the grant of permission shall enure for the
benefit of the land and of all persons for the time being
interested therein, but without prejudice to the provisions of

Part V with respect to the revocation and modification of
permission so granted.”



Section 22(1) which is under Part V of the Act gives the local planning authority the
power to revoke or modify the permi'ssion granted under Part il (Sec. 15(4)) if it appears
to the authority expedient so to do, having regard to the provisions of the development
order and to any other material consideration. Such .an order for revocation or
modification cannot take effect, unless it is confirmed by the Minister [See Section 22(2].
in the case of Heron Corboration 1 td and another v Manchester City Council

[1978] 3 All ER 1240 Lord Denning M.R. dealing with an English Statute, which is similar
in termé to the Jamaican Act, had this to say:

“ . Once granted, an outiine permission is a valuable

commodity which is annexed to the land. It runs with the

land' from purchaser to purchaser and enhances its value

considerably. Often enough contracts of sale are

concluded only subject to planning permission being

granted. Everyone reali;es that it is of great worth.”

In the English Statute, there is a time limit fo the life of an outline permission. An
application for approval must be made within tﬁree years of the grant of the outline
permission i.e. all reserved matters must be dealt with, and approval sought within that
period. In our jurisdiction, there is no Such time limit required in our Statute, and
. consequently, the outi‘ine permission will apparently run with the land indefinitely.

There is no evidence that the outline permission granted in 1993, has been
revoked or modified. This was not an issue before the Minister, who treated the appeal,
. as_he ought to; have, as one from a refusal of planning permission under paragraph 6(1)
of the Development Order, There was no evidence that he had been required to confirm
a revocation of the 1993 Qutline approval.

There is no doubt then, that the outline approval granted in 1993 is still in

existence. Was the application in 1998, an application in furtherance of the 1993

approval? [f it were, it did not say so. Of relevance, however is the allegation by the
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~appellant, that detailed plans were submitted with this application in furtherance of the

igtier readrvaed i the cutline approval whigh was:

“That detailed building plans' are submitted for
consideration and approval prior to the commencement of
any construction work.”

The respondent per the affidavit of Ms. Blossom Samuels, the Government Town
Planner admits that “detailed drawings” for the construction of a multi-purpose Building”
were submitted with the 1998 application. It is evident from the substance of Ms.
Samuel's affidavit that the application was treated as a new application. After stating
that the éppiication was referred by the Kingston and Saint Andrew Corporation to the
Town and Country Planning Authority, she continues:

‘g, The reference to the Town and Country Planning

: Authority by the Kingston and St Andrew
Corporation was in keeping with the procedure that
where an application for planning permission for
development is not in conformity with the Kingston
Development Order, then that application is
referred to the Town and Country Planning
Authority for approval.

10.  That the matter was considered by the Town and -
Country Planning Authority at its meeting held on
December 16, 1998. That the siting, design,
external appearance, the means of access, the
suitability for the locality and the extent of the
intensification of user including the increased noise
leve! and traffic were considered against the fact
that the area is zoned as a residential area.

11. That since it was a planning permission that was
being considered, the results of a community
survey was also taken into consideration.

12.  That by letter dated March 1, 1999 the Applicant
was notified of the decmon of the Town and
Country Planning Authority to refuse Planning
Permission, along with the reasons.”



11

Those reasons, we -have already looked at in the letter of March :1‘999, all of
which appear to relate to matters, which must have been‘co'nsidéréd ear!ie;,. When the
outline approval was given in 1993.

Significantly, no menﬁon is made -by Ms. Samuels of the 1993 outline approval,
a factor which leads to the i_nferéncethat the 1998 application was in fact treated as a
new application. Even thereafter, when the decision was appe'a.!ed to the Hon.,
Minister, in his dismissal of the appeal in Auglst 1999, he said, inter"alia, -

“The proposed development contemplates both a ch'aﬁge'

and an intensification of the current usage, which will not

be compatible with the character of the area. My decision

therefore is to dismiss the appeal.”
That statement is a clear indication that the Héﬁ._ Minjs_ter was treating with a refusal of
an application being made for thé first time' becéusg*_thématters to which he referred,
are all matters Which would have.hlald to be conéid_ered, in determining whether an
outline approval should have been inen in 1993.

It can reasonably be concluded then, that the"I;OWn and Country Planning
Authority did not address its consideration to the fact that there was already in existence,
an outline apprbvél. Had it done so, it would have been faced with the fact that all these
matters that it determined adversely to the appellaht’s a‘pprl'ir'cation were already decided
in 1993, in its favour. There is no indication that the detailed plans submitted by the
appellants were considered and examihed; on the basis that an outline approval had
already been given. [f it had, and the Town and-Cduntry Planning -Authority wanted to
rescind it one would have expécted a revocation or modification of the Order, assuming
of course that the detailed plans submitted were not approved, or some other
consideration led the authority to the conclusion that it was expédient so to order. In that

event, the Minister's confirmation had to be obtained before the revocation or

modification took effect.
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it should be re-emphasized that a néw application fnade under paragraph 8(1) of
the Development Order, must be accompanied by:

(1) a plan sufficient to identify the land to which it
relates

2) such other plans and drawings as are necessary to
describe the development which is the subject of
the application. '

As | earlier statad, detalled "bullding pla‘ns’-’ which the appellants maintained were
submitted with the 1998 application would not by themselves satisfy the requirements of
(1) and (2) above. It is more likely, that the detailed building plans referred to by Mr.
Dixon was in relation to the condition set out in the “outline approval” obtained in 1993,

In my judgment, although there was no specific reference to the 1993 outline
approval in the application of 1998, the Town and Country Authority ought to have
known from their own records that the outline approval existed, and should have treated
with the 1998 application on that basis. They did not. It appears however that the
Authority considered the detailed plans submitted in the 1998 application for pianning
permission and in the end did not approve it. As in the outline approval, the Authority
reserved the right to do so. | woutd hold that even though the Authority considered the
plans in the context of a new application, it has been demonstrated that it would in any
event have come to the same conclusion had it been dealing with the application as a
subsequent application made in furtherance of an outiine approval. That being so, it
would no doubt have revoked the outline approval. In those circumstances, | am
constrained to conclude, that no useful purpose would be served in sending the matter
back to the Authority to be considered on the basis of the outline approval, and
consequently would find in favour of the respondent.

The application for Building approval made under the Building Act was also

refused. In the arguments, both applications were treated as one by the appellants, and

consequently all the submissions focussed on the refusal of planning permission,
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seemingly subsuming the application under the Building Act in the co_mplaints re the
refusal of planning permission. In the end, no sustainable argument haé. been made in
respect of that re'fusai, nor can | see any valid complaint that can bé ma.dé agéinst it.
For these and the reasons advanced by Langrin, J.A. | would conciude that the appeatl in
respect of the refusal of permission to erect the building cannot be sustained. In the
circumstances, 1 would not disturb the decision of the Kingston and St. Andrew
"Corporation B'uildijng Committee to refuse building permission.

Aé a result, in spite of my conclusion in relation to the refusal of planning

permission | nevertheless agree that the appeal should be dismissed.
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LANGRIN, JA.:

This is an appedl from the judgment and order of Mrs. Harrls J. made on
the 17'h October, 2000 dismissing an application by way of Judicial Review In
which the appeliant sought orders of certioriari  mandamus, declarations and
damages with respect 1o its application for permission fo construct a multi-
purpose building at 4-6 Fairway Avenue, St. Andrew.

The relevant facts are that on June 27, 1978 R.L. Villiers, the applicant for
the Metaphysical Study Group, made an application to the Town and Couniry
Planning Authority (hereinafter called {the “TCPA”) for the change of use of the
premisés To a religious centre for group meetings.

By September 14, 1978 the TCPA approved the application for change of
use from a residence to a centre for religious group meetings. The said approval
was made subject to certain conditions, the most noteworthy being: *“this
approval applies only to the applicant and /or owner and s not transferable”.

 There was also an indication at the end of the letter of approval, that the
permission granted does not include permission under the local building
regulations. An application was made under the local building regulations and
by letter dated October 17, 1978 the City Engiheer advised that the application
had been grohied‘

On May 29, 1979 the Metaphysical Study Group was incorporated. In
consequence, the title to the land was vested in the Metaphysical Study Group

of Jamaica Lid. as owner in fee simple on June 5, 1980. Approximately three
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years fater, on June 14, 1983 the appellant changed its name to the __T_e;r_r}pie of
Light Church of Religious Science of Kingston, Jamaica Ltd.  hereinafter called
i;he- “appellant”.

The appellant made an application on February 23, 1989 ’rQ the TCPA for
ptahniﬁg and building permission for the construction of a multipurpose building
:Wifh stage for performance. The TCPA refused the application on August 8,
1989,

The Kingston and S$t. Andrew Corporation (hereinafter referred_fo as the
"KSAC") became the Local Planning Authority in 1992 and in October 1992 the
appeliant applied to the KSAC for outline building permission. By letter dated
March 9, 1993 the Building and Town Planning Committee of the KSAC
approved the oulline building application that was made by the appeliant. This
gave the appellant permission to erect a Religious Group Centre based on the
following conditions:

“That detailed building plans are submitted for
~consideration and  approval  prior to the
commencement of any construction work".

An application was made in the Supreme Court by way of Originating
Summons.fo modify and discharge certain restrictive covenants on the Title. A
suit was filed on September 9, 1993 and served on the KSAC and the TCPA.

Neither body offered any objection to the discharge and modification of the

relevant covenants.
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In parficular the appeliant succeeded in discharging the restrictive
covenant that read:

“No building other than one private dwelling house
with the necessary outbuildings appurtenant thereto
costing not less than Eight Thousand Pounds shall be
erected on each of the said parcel of lands and such
building shall be used for no purpose other than a
place of private residence”

Further, the appeliant also successfully modified the following restrictive
covenant so that the underlined portions hereunder were omitted:

“Not to erect on the said land or on any part thereof
any building to be used as a shop, storehouse, ddairy
place of trade, church, chapel place of _worship,
school, house, meeting house or place of amusement
and the said land shall not be used as a dumping
"ground or receptacle for stones bush or any other
material or materials." {emphasis supplied)

The order by which the above restrictive covenants were either modified
or discharged was made on July 31, 1997.

In April, 1998 detailed pians were submif’red to the KSAC pursuant to the
Kingston and St. Andrew Building Act (hereinafter called the "KSABA").
Objections were received but copies were never supplied to the appellant
despite repeated requests.

On June 2, 1998 a notice was received by the appellant informing him of
his right to appeal to the Minister if he did not have d response by August 8,
1998. Since there was no response an appeal to the Minister was duly lodged

on August 27, 1998.
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On March 1, 1999, the TCPA advised the appellant that planning

permission had been refused.

The Honourable Easton Douglas, Minister of Environment and Housing
conducted a hearing on Aprit 7, 1999 at the end of which he stated that he
would reserve his decision in order to seek the advice of the Attorney General.
By letter dated August 3, 1999 the Minister informed the appellant that the
decision of ’r.he TCPA was to be Upheid ‘cmd further stated; |

“fhe p:;oposed development contemplates both a
change and an intensification of the current usage,
which will not be compatible with the character of the

agrea".

The judgment in favour of the respondents was c_hcsllénged on several
grounds on appeal. In support of the primary grounds of appeal Dr. Bamnett

submitted in the main as follows:

“The Kingston and St. Andrew Building Act was
enacted in 1883 before there was any comprehensive
planning legislation for the entire Isiand. In respect of
those areas of the parishes of Kingston and St. Andrew
to,which the Act applied provision was made by virtue
of section 10{1) for the approval to be given in respect
- of:

{i} approval of the suitability to the locality or
neighbourhood of the frontage, elevation
and design of the proposed building
(planning approval); and

(ii) | approval of accurate plans and if required
- of detailed working drawings (building
approvat),

Section 20 of the Act required the buildings to be
constructed in accordance with the regulations set out
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in the Schedules to the Act, Thus the scheme of this
Act was for the obtaining of outline {or planning)
approval and subsequently building (or engineering
approval). Under this Act g dispute as to the approval
of the plans can be taken on appeal to a statutory

Tr!'bunctl of Appeal, comprising of the Chief Technical
Director.”

The Statutory Framework
The Town and Country Planning Act (1958)

The Town and Country Planning Act is primarily planning legislation with

the object of controlling the manner in which development takes place. Section
- 5{2}  of this Act defines “development' as. the carrying out of building,
engineering, mining and other operations or the ‘material change in use' of
any building or land. The section sets out the operations or uses of land that will
not be termed a development.

It is significant fo note that the change of use in the instant case is not
covered by any of the six exceptions. Therefore the change of use in the instant
case must be deemed to be a ‘development’ within the meaning of the Act.

Section 5(1) deals with the preparation of provisional development orders.
This is done by the TCPA after consuliation with the Local Planning Authority.
Section 5(3) stipulates that the provisional development order shall be published
in the Gazette and in three issues of the local newspapers. The section also
specifies what is to be contained in the publications.

Sec:ﬁéﬁ 6{1) deals with objections that can be made by interested
persons to - the provisional development orders. Section 6(2) requires the

objections to be made in writing to the TCPA within 14 days of the publication.
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Section 6(3) defines interested persons to mean, any local authority concerned,
any person in whom is vested any freehold estate within the locality; any person
who is entitled under the Water Resources Act and whose interest will be
affected by the application of the order.

Section 7 deolls with the procedure whereby the objections may go to the
Minister who may confirm the development order with or without modification.
Section 8 gives the Minister the right to amend any confirmed deveiopment
6rder. |

Section 10(1) states what every confirmed development order should
‘sbe"c‘:ify and defines clearly the ared to which it relates. According to section 10
(2.) the confirmed development order may be granted either conditionally or
subjecfio conditions. Section 10(3) states that provision for development may
require the approval of the Local Planning Authority (hereinafter called the
“LPA") with ‘reépec’r to the design or the external appearance thereof. Section
10{4) states that in order to enable development to be carried out in
accordance with the provisions granted, a development order may direct that
an enactment passed before or after the Act shall not apply or apply with
modifications.

Section 11{1} states:

“Subject to the provisions of this section and
section 12, where dpplication is made to a local
planning authority for permission to develop land, that
authority may grant permission either unconditionally
or subject to such conditions as they think fit or may
refuse permission, and in dealing with any such
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application  the local planning authority shall have
regard to the provisions of the development order so
far as material thereto, and to any other material

considerations”.
ft should be observed that the LPA in the instance of Kingston and St
Andrew is the Council of the KSAC, |
Section 12(1) states that the TCPA may give directions to the LPA that
applications for permission fo develop land shall be dealt with by the TCPA.
Section 12(1A) provides that where there is an application that is not in

eonformity with the confirmed development order, it shall be referred to the

TCPA. A proviso to the section states that before such application is decided
the applicant or the LPA should be given an opportunity to appear and make
representation before the TCPA, -

Section 13{1) provides for an appeal to the Minister. An appeal lies where
an applicafs Wi FEde 1o the LPA f-_éﬁ permission fa develop land and same Is
refused by the LPA or the TCPA. Section 13 (2} empowers fhe'Minisier to allow
or dismiss the appeal or alternatively to reverse or vary any part of the decision.
Section 13(3) gives the applicant or the Authority concerned the opportunity of
appearing before the Minister. |

Under Section 14(1) application may be made fo the LPA to determine
whether the proposed operations or the particular change of use shall

constitute a development.

Sections 16 to 21 deal with compensation for refusal or conditional grant

of planning permission,
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Section 22(1} states that the LPA may revoke or modify the permission
granted. However, no such order shall take effect unless"conﬁrmed by the
Minister Section 22(2) provides that where such maters are referred to the
Minister, the LPA shall serve notice on the owner to be heard by the Minister.
Section 22(3) stipulates that the power to revoke in the case of chonge of use
may be exercised at any time before the change of use has taken place.
Section 22{4) states that there can be compensation for the revocation of the

permission.

The Town and Country Planning (Kingston) Development Order, 1 966

Paragraph é(1) and (2) of the Dévelopment Order, which deals with

applications for planning permission, provides:

“(1)  An application to the local planning authority for
planning permission shall be made in a form issued by
the local planning authority and obtainable from that
authority or from the Authority, and shall include the
particulars required by such form to be supplied, and
‘be accompanied by a plan sufficient to identify the
land to which it relates and such other plans and
drawings as are necessary to describe the
development which is the subject of the opphco’rlon '
together with such additional number of copies (not
exceeding five) of the forms and plans and drawings as
may be required by the directions of the local
planning authority printed on the form; and the local
planning authority may by a direction in writing
addressed to the applicant require such further
information to be given to them in respect of .an
application for permission made to them under this
paragraph as is requisite to enable them o de’rermine
that application.

(2) Where an _applicant, so desires, an application
exprassed to be an oulline opplico’rion may be made
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under_sub-paragraph, {1} of this paragraph  for
permission for the erection of any building, subiect to
the making of a subsequent application to the local
planning authority with respect to any matters relating
to the siting, design or external appearance of the
buildings, or the means of access, thereto: in which
case particulars and plans in regard 1o those matters
shall not_be required and permission may be granted
subject as aforesaid {with or without other conditions)
or refused: Provided thai--

(ajwhere such permission is granted it shall be
expressed to be granted under this paragraph
on an outline application _and the approval of
the planning authority shall be required with
respect 1o the matiers reserved in the planning
permission _before any  development s
commenced: {emphasis supplied)

(b)where the planning authority are of the opinion
that in the circumstances of the case the
application for permission ought not to be
considered separately from the siting, design or
external appearance  of the building, or the
means of access thereto, they shall within the
period of one month from the receipt of the
outline application, nolify the applicant that
they are unable 1o enteriain such application,
specifying the matters as to which they require
further information for the purpose of arriving at
o decision in respect of the proposed
development, and the applicant may either
furnish the information so required (in which
event the application shall be treated as if it
had been received on the date when such
information was furnished and had included
such information) or appeal to the Minister
under section 13 of the Law within one month
of receiving such noftice, or such longer period
as the Minister may at anytime allow, as if his
outline application had been refused by the
planning authority.”
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The Kingston and St. Andrew Building Act .

Section 10 sets out the procedure to be qdop’red by persons proposing to
erect or‘re—éfé’c’r buildings as follows:

- 10.—(1) Every person who proposes to erect or re-erect

- any building or any part thereof, or to extend any
building or any part thereof, shall give nofice thereof to
the  Building Authorily, and such notice shall_be
accompanied by—

{a} An_accurate ground plan_showing _the land
or_site, the frontage line for length of iwenty
feet, of any building, whether-standing or in
ruins, adiacent on each side thereof, and the
full width of the sireet or streets immediately
in front and at the side or back thereof, if any.

(b) An accurate plan showing the several floors of
such building and the front elevation thereof
and gt _legst one cross section and such other
cross_or _longitudinal sections and further
particulars, as the Building Authority may from
fime to time by reguiation or in any particular
cgse require.

[c}An_accurgle plan_showing the frontage of
- such building on any street or lane.

All such plans shall be to a scale not smaller than one
eighth of an inch to one foot, and the Surveyor shall, if
he approve of such drawings, notify his approval of the
same in writing 1o the builder, or he may call for
amended drawings for approval or otherwise. In case
of dispute the matter shall be submitted to the Building
Authority. (emphasis supplied)

Provided always that no plans shall be approved
as hereinbefore mentioned unless the class of building
and the frontage, elevation and design are in the
opinion of the Building Authority suitable to the locality
or neighbourhood and unless they make provision for
sanitary arrangements to the satisfaction of the
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Surveyor. or the Building Authority or in cases where
house sewers cannot be required, to the satisfaction of
the Corporation, nor unless plans under the Kingston
Improvements Act have been approved by the
Building Authority. The Building Authority may also at
any time  before or after the work has been
commenced, require the builder or owner to submit
such working drawings or detailed plans as, and drawn
tfo such scale as the Surveyor may prescribe, The
procedure in regard to approval or otherwise of such
working drawings or detailed plans shall be in all
respects as above described:

Provided also that the Surveyor may in his
~direction accept a notice unaccompanied by plans
and approve of the building proposed subject to such
written instructions or directions as may from time to
time be given by the Surveyor or Building Authority,
and in such case any failure to  comply with any of
such instructions or directions shall for the purposes of
the next subsection be deemed to be a deviation from
the approved pian.

(2)  Every person who shall erect, or begin to
erect or re-erect, or extend, or cause or procure the
erection, re-erection or extension of any such building
or any part thereof, without previously obtaining the
written approval of the building Authority; or, in case of
dispute, of the tribunal of appeal, or otherwise than in
conformity with such approval; and every builder or
other person who shall, in the erection, re-erection or
extension of any such building or part thereof deviate
from the plan approved by the Building Authority: or, in
the case of detailed or working drawings, by the
Surveyor or the fribunal of appeadl, shall be guilty of an
offence against this Act, and liable to a penalty not
exceeding fifty thousand dollars, besides being ordered
by the Court to take down the said building or part
thereof, or to alter the same in such way as the
Surveyor shall direct, so as to make it in conformity with
the approval of the Building Authority or the tribunal of
appeal.”
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Section 16 of the Act states:

"16. The approval of the Building Authority of any
plans or particulars, or any sanction, or conditional
assent by the Building Authority shall be signified by
writing, under the hand of the Surveyor or of any
person duly authorized so to do by the Building
Authority by resolution, and counter-signed by the Clerk
‘or Secretary of the building Authority, and shall bear
the date of such approval.”

Section 20 stipulates that:

“20. Al new buildings, other than temporary buildings
built_in accordance with law, shall, subject to the
provisions of this Act, be buill in accordance with the
regulations, in_the __First_and Second Schedules, or
made pursuant to the provisions of this Act”.(emphasis
supplied) '

Status of the 1978 Approval

it is undisputed that the relevant area is zoned residential and the
appellant vyished to use the premises for purposes other than residential.
Permission was sought to change the use éf the premises and to Use the building
as a refigious E:eh’rre for group meetings. Oﬁ the 14th Sep’rembe'r_,“1978 the TCPA
granted a conditional approval for "change of use from're_siden’rial to (a}
centre for religious group meetings”.

The following cﬁondiﬁons were imposed:

(1) The level of noise resulting from the proposed use shall not be

such as to cause justifiable ground for complaint by the

residents in the immediate areaq.

(2} No altergtion being undertaken that will in_any way impair the
residential character of the premises,

(3) Parking facilities being confined to the rear of the premises.
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(4) There being no breach of existing covenants or supportable
objections from adjoining owners.

(5) This approval applies only 1o the dpplicant and/or owner and is
not fransferable) (emphasis supplied).

Section 15(4) of the TCP Act provides as follows:

“15 (4] “Where permission to develop land is granted
under this Part, then except as may be otherwise
provided by the permission, the _arant, or permission
shall enure for the benefit of the land and all persons
for the time being interested therein, without prejudice
to the provisions of Part V with respect to the
revocation and modification of the permission s$o
granted."{emphasis added)

Section 15(4) gives the approval precedence over the other statutory
provisions.  Therefore, where the approval, as in this case, is specifically
restricted to the owner and/or appellant and is not fransferable, it cannot run
with the land. The approval which was granted related specifically to the
applicant namely, “R.L Villiers or the owner i.e. Metaphysical Study Group." The
approval is therefore not transferable to any other person or persons who may
have an interest in the property at the time when approval was éron’red, and
neither could it be transferred to persons who obtained an interest in the
property subsequent to the grant of approval.

In 1978 when the application for change of use was granted,
Metaphysical Study Group was hof incorporated. In 1979 Mé’rcphysicol Study

Group of Jamaica Lid. was registered as a company and that company
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subsequently changed its name in 1983 to the Temple of Light Religious Science
Jamaica Ltd.

i foIEoWs .’rhcﬁ when the change of use approval was grqn’red the
appellant did not exist. There is no factual bosis. for contending that
Metaphysical Study Group comprised the | sdmé persons or group 65 the
company which WaQis éubséquenﬂy incorporated since there are no documents
indicating the names of frhe members df the group or the names of the directors
of the company. Indéed as Lord MCNoughten said in Salomon v Solomon
[1897] A.C.22 even if the company was comprised of exdcﬂy the same persons,
it would be a different entity in law.

Dr. Barnett, on behalf of the opplicohi cited several cases to show that
‘;owner” encompasses the person who is beneficially entitled tfo the property
from time to time. Therefore the fact of a subsequent incorporation or a change
of ncrhe is not sufficient to deprive it of the benefit of a planning permission.

| accept the respondent’s submission that purchlm to condition 5 of the
conditional approval dated 14t September, 1978, ‘rhé appellant was not
entitled to the benefit of the 1978 approval and the Metaphysical Study Group
could not transfer that approval fo the appellant.

In my view the approval for the change of use enured exclusively for the
benefit of Me‘rophysical Study Group and not for the b.enefi‘r of the land. I

was hot transferable and extended only to the owner of the property and
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applicant at the date of the approval. Once the own.er éhonges the approval
-comes to an end. |

It is therefore not relevant fo examine the meaning or definition of the
word “owner” in relation to these facts as it is not being disputed whether or not
Metaphysical Sfudy.Group was the owner of the premises in 1978.

Based on the plain and ordinary meaning, ’rhé owner ‘wouid have to be
the person thse name is endorsed on the Tiflé. The Title wcé issued in the
name of the Metaphysical Study Group of Jamaica Ltd. Legally the company is
the owner as distiﬁcf from the members. The fact that the permission is stated to
be “ not ’rrcm_sfercbIe," shows that there was an infejm.ion ’rb Ime the persons to
whom the permission applied. [f "owner" were to be inférpfefed in the way
contended by the appellant eg. equitable owner, then the permission wouid
have been applicable to a wide cross-section of persons. The fact that the
Authority specifically sought fo restrict and did restrict the approval to “the
applicant and/or owner” shows a clear intention to limit the range of persons
and/or entities who were enlitled to the benefit of the approval- namely, the
applicant and/or owner at the material fime.

Did the 1978 approval permit the appellant to erect a new building?

On the 27th June, 1978 an application was made for a change of use of
the premises from residential and to use the building as a religious centre for

group meetings.
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A response from the Kingston and St. Andrew Corporation, City Engineer's
Office da’féd 171 October, 1978 which was addressed to Metaphysical Study
Group c/o R, L. Villiers reads:

e Building Application (Recommended)
4-6 Fairway Avenue (Change of Use)

With reference to your application dated
27/6/78, to_change the use from residential to centre
for Religious Group Meeting at the above named
premises, | have to inform you that the Building and
Town. Planning Committee of the Kingston and Saint
Andrew Corporation af ifs meeting held on 4/10/78,
approved your application on the following conditions:

1. That the level of noise resulling from the proposed
use shall not be such as fo cause justifiable ground -
for complaint by the residents in the immediate
ared.

2. That no alteration be undertaken that will in any
way impair the residential character of the premises.

3. That parking facilities be confined to the rear of the
premises. :

4. That there be no breach of existing covenants or
supportable objections from adjoining owners.

Kindly arrange to take delivery of one set of dpproved
plans from Building Section of the Kingston and Saint
Andrew Corporation. '

Yours fruly
FOR CITY ENGINEER"

It is abundantly clear that the application made on the 27™ June, 1978
was an application for change of use and not for permission tfo erect

additional buildings. There were two approvals in 1978, both in response to one
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application for change of use. There was one approval emanating from the
KSAC and the other from the TCPA. The appellant contends that the second
approval constituted an expression of approval for the change of use under
both the Planning and Building Statutes. It is argued that the approval under
both statutes did not necessitate detailed plans or working drawings.

It became necessary, pursuant to condition 4 of the approval to modify
and discharge the reshictive covenants Eh 1997. Great reliance was placed by
the appellant on paragraph é of the Development Order 1966 in support of that
contention,

Paragraph é of the Development Order states that applications for
planning permission shall be made to the Local Planning Authority. Planning
permission is defined in the TCP Act 1958 to mean "permission for development"
and development has the meaning ascribed to it in section 5 of this Act which
defines development as the carrying out of building, engineering, mining or
other operations in, on, over or under land, or the making of any material
change in the use of any buildings or other land,

Since permission for development includes building it would be logical to
believe that there would be no need to go on to seek approval under the
KSABA.  However, the KSABA by way of section 10 requires a notice to be
submitted along with accurate plans to the Building Authority. The nofice is in
the way of an application and that word is actually used in section 10 of the

Building Act.
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The TCP Act and .’fhe KSABA both dedl with permission in relation to
building. The former deals with developments which includes, building as well
as, change of use of the building, while the latter deais with erection of o.new
building. It is the intention of the legisiature that an application should be first
made to the LPA followed by an application to the building aufhorE‘f\; pursuant
to the KSABA. This is borne out when one examines the note at the bottom of
the LPA's approval which reads:

“This permission does not imply or include permission
under the local building regulation.”

This approval with this noted limitation makes it pellucidly clear that it
granted approval for the change of use under the TCP Act and not under the

building regulations. Since no plans were submitted it was an application under

paragraph 6(2) of the Development Order for outline approval. Consequén’rly

an_gpplication was now necessary _under the local building requlation.

Miss Bennett for the respondent Corporation submitted that there is no
evidence of an application to the building authority nor is there anything to
indicate that accurate plans were submitted. This is a powerful submission
because it supports the inference that there was a referral to the Authority in
accordance with the provision of section 12{1) of the TCP Act. Additionally it

serves to explain the caption of one of the approvals:
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“Re: Bullding Application (Recammended)
4 and 6 Fairway Avenue (Change of Use”

The significance of the above is that a building application now needs to be
" made and is in fact recommended.  Further the governing words of the

approval are:

“With reference to your application dated 27/6/78, to
change the use..." {emphasis supplied)

It must be noted that there is no reference to an application to erect a building.

Essentially the "Building Act” {the KSABA| is not concerned with planning
control. This Act is limited in scope, in that it merely affects the way in which
" puildings and other structures are erected and maintained. Planning conirol
encompasses most uses of land and is concerned with any development in, on,
over or under land. The Town and Country Planning Act is the primary
legislation. An application for planning permissidn must proceed under that
Act. The Building and Town Planning Committee of the KSAC has a dual
function. It considers applications under the Building Act and it also considers
applications under the TCP Act. |

On an application for building approval the Committee considers the
constructive requirements under the Building Act to ensure that these
requirements are met. The Conhmiﬂee is concerned only with the structural
integrity and safety of the building or other structure which is to be erected. On

an application for planning permission the Committee must have regard to any
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material consideration including environmentdl issues and public as well as
private interests. |

Harris J was correct in her assessment that there is no evidence of an
application or plans submitted to the Building Authority as required by section 10
of the KSABA. The 1978 approval, in my view ,was therefore limited in its scope
and tenor and did not satisfy the legal requirements under the KSABA.

The 1989 Application

In 1987 the functions of fhe Local Planning Authority for Kingston and St
Andrew were transferred from the KSAC to the Town and Co.un’rry Planning
Authority and the functions of the Building Authority were fransferred from the
KSAC to the Government Town Planner. |

Blossom Samuels in paragraph 5 of her affidavit scid that Lascelles Dixon
on behozf of Temple of Light made an dapplication for planning and building
permission on the 23/2/89. |

By nofice dated August 8, 1989 Lascelles Dixon was informed that the
Town and Coum‘.ry Planning Authority had refused outline pérmission and three
copies of the plan were returned to him.

The fact of the 1989 applications were brought to the attention of the
Minister when he heard the appeal and Mf. Dixon said he did not have a
record of it.

No mention of these applications were made by Elma Lumﬁden or

Lascelles Dixon in their Affidavits supporting the application for leave in the
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Supreme Court Mr. Dixon only mentioned them in response to Blossom Samuels’
affidavit, |

The uncontradicted evidence is that an application for-l Plénning
Permission was made in 1989 and was refused in the said year by the Town and
Country Planning Authority.

The Status of the 1993 Approval

On the 9th March 1993 a letter addressed to Lascelles Dixon & Associaftes

from the KSAC reads:
“Dear Sir,

Re: Building Application (Outline) Under the Town
and Country Planning Act and the Kingston and
St. Andrew Building Act. 4-6 Fairway Avenue
Seymour Lands, Kingston 10

| am directed to inform you that the Council's
Building and Town and Country Planning Committee of
the Kingston and St Andrew Corporation atf ifs
meeting held on 200 January, 1993 gpproved of your
Outline Building application to erect g Religious Group
Cenire at the above address on the foliowing
condition;»

(1) That detailed building plans are 1o be
submitted for consideration and approval prior
to the commencement of any construction
Work.

Yours faithfully

ERROL A. BENNETT
FOR TOWN CLERK"
(emphasis supplied)
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design drawings. This would not have been sufficient to comply with the
requirements of Section 10 of the Building Act,

Section 10{1) of the KSABA sets out the procedure to be adopted by any
person proposing to erect o building. Noftice shall be given fo the Building
Authority. Such notice shall be accompanied by :-

“{a)An accurate ground plan showing the land or site, the frontage

ine from length of twenty feet of any building, whether
standing or in ruins adjacent on each side thereof, and the full
width of the sireet or sireets immediately in front and at the
side or back thereof, if any;

(b) An accurate plan showing the several floors of such building
and the front elevation thereof and at least one cross section
and such other cross or longitudinal sections and further
particulars, as the Building Authority from time to time by
regulation or in any particular case require,

(c JAn accurate plan showing frontage of such building on any
street or ane“.

All such plans shall be drawn to scale not smaller than one eighth of an inch to -
~one foot, and the Surveyor shall, if he approves of such drawings notify his
approval of‘ the same in writing to the builder, or he may call for amended
drawings for approval or otherwise. In case of dispute the matter shall be
submitted to the Building Authority,

The first proviso of Section 10(1) of the KSABA s critical because it clearly
requires that matters relating o frontage, elevation and design of the building
be determined pefore approval can be given under Section 10.

The condition expressed in the approval which states:
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“That  detailed building plans are submitted for
consideration  and  approval prior  to  the
commencement of any construction work” |
Is more consistent with the provisions of the Development Order rendering it
more likely that the approval was done pursuant fo the Town and Country
Planning legislation,

in my view the appellant therefore received outline building approval
pursuant to paragraph 6(2} of the Development Order. However, the condition
was never complied with, as there is no evidence of any subsequent plans
being submitted. Further there is no application made to thé,Buifdi’ng Authority
under the KSABA which would have been the next step.

The Development Order under the TCPA appears to encroach on the
parameters of the KSABA since both Acts make provisions in respect of
buildings. However, in light of the rule of statutory interpretation that the
specific  must prevail over the general, the KSABA must prevail and the
appellant must comply with the procedure laid down under the Building Act.

The 1998 Application

This application was made by Lascelles Dixon., architect and _con;ui’roni
for the appellant in April of 1998. The precise nature of the applicoﬁoh was noft
stated in his affidavit but the forms that were submitted were ethbi?éd thereto
and appear at pages 42-47 of the record. Page 42 appears to be évidence. of

an application to the LPA pursuant to the Development Ordér for the planning

permission to construct a multi-purpose building, while pages 43-47 is evidence
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of a building application under the KSABA. The learned trial judge was therefore

correct to conclude at page 154 of the record that:
“The application in 1998 must be construed as two
separate applications, one with respect to planning
permission ancd one for building permission pursuant fo
the TCPA and the KSA Building Act respectively.”

Thé building application which appears to be first under the KSABA was
not accompanied by 'accurate plans’ as section 10 requires. Instead, it was
submitted with ‘detailed plans'. The terminology may not be significant since
the con‘re.nis may be accurate, However, there is no evidence on which it can
be definitively decided. |

It is also the evidence of Lascelles Dixo'n, in reference to the application

1o the LPA, that there were objections to the permission being granted on the
basis that there was excessive noise from the appellant’s demoli’rion activities.
He deposed that there was no response from the LPA on the status of the
application. Tho’r was in contravention of section 13(4) of the TCPA. That
section states that within the period prescribed in the Development Order the
LPA should give notice of their decision. Paragraph 6(7) of the Develop-men’r
Order requires notice to be given fo the applicant within three months of the
LPA’'s decision. The decision of the LPA was taken on or around April, 1998.

The notice was however, not forthcoming until March 1, 1999 but there

was a lefter received before the notice which arrived on June 2, 1998 stating

that since the appellant had not received a notice from the LPA, an appeal
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could be lodged to the Minister. This was done. In fact, the minutes of the
meeting show that it was convened pursuant to the TCPA.

Despite the irregularity on the part of the LPA, the learmed tial judge
found that the Minister had jurisdiction to hear the appeal and in the
difernative, the appellant appeared at the hearing and submitted itself to the
jurisdiction of the tibunal and .is therefore estopped from asserting lack of
jurisdiction on the part of the Minister. |

Section 13(3) of the TCP Act sfd’res that the Minister shall afford the
applicant an opportunily to be heard. This was done as the appeliant through
Mr. Dixon, made representation at the hearing. Whatever c}d.vice the Minister
intended to seek from the A’r’rom‘ey General's Chambers had been clearly
indicated during the conduct of fhe proceedings. It cannot therefore be shown
that the Minister acted unfairly.

Dr. Borné’rf submitted that the appellant had a legitimate expectation
that the application for planning and building approval would not be refused
based on the 1993 approval. The appellant céhfehds that the 1998 refusal is
fantamount to a rescission of the 1993 approval which they understand to be
granted under both the building and planning legislations. The appellant also
asserfs that the 1998 application was made under both the building and
planning legislations. However, if the appellant had thought that the 1993
application was still effective, they would not have duplicated it in 1989 and

again in 1998. All that would have been necessary would be an application to
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the building authority. The appellant elected to freat the 1993 approval as
ineffective. It does not seem that a claim to a legitimate expectation can now
be advanced.

The 1993 approval was clearly pursuant to the Development Order and if
was slill necessary to obtain approval under the KSABA. The appellant never
received approval under the KSABA as that application was refused in 1998.

The misconception that there can be an application for planning
permission, which includes permission to build without also seeking the approval
of the KSABA has arisen throughout the case for the appellant. The
misconception arises because there is admittedly a duplication in the KSABA
and the TCPA regarding permission to build. However, since the KSABA is the
legistation which specifically deals with building, then it cannot be ignored. So
the procedure is to first obtain approval under the Development Order and
then fo get the approval of the building authority under the KSABA. Technically
then, there was no reversal of planning permission and nothing fo give rise to a
legitimate expectation since there was always a failure, on the part of the
appellant, to observe the correct procedure.

The requirements that need to be fulfilled by a person seeking fo establish
a legitimate expectation have been clearly outlined in the case of CCSUv.
Minister of Civil Service [1894] 3 AIlE.R 936 . There it was said that in orde_r for an
aggrieved party to successfully establish legitimate expectation, it must be

shown that the decision of the public authority deprives him of some advantage
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which he had previously enjoyed and which he could legitimately expect ’rb
continue to enjoy. The appeliant has not been deprived of any rights. It has
just failed to adopt the correct procedure in order to obtain the final approval
necessary.

| accept the submission of the respondents that neither the 1978 nor the
1993 opprovd! could form a basis for a legitimate expectation that detailed
building plans wou!d be approved. The foi.lowing lists sorme of the reasons why
the appellant could not successfutly argue that it had a legitimate expectation
as claimed.

The 1978 application pertained only to use of the premises as a centre for
religious group meefings. The appellant was neither the applicant nor the
owner of the property in 1978 and the permission specified that it was not
fransferable. The 1978 approval for use of the premises was only for change of
use. As such it was limited in ’ferﬁcﬁr and scope and could not and would not
have formed the basis for a legitimate expectation that the premises could be
used as a mulli-purpose building. The 1978 approval was granted to an entity
other than the applicant. The 1992 application was for outline building
approval. A subsequent application remained to be made under paragraph
6(2) of the Development Order. A further application remained to be made in
relation to matters reserved. The 1992 application could not fall for
consideration under the Kingston and S$t. Andrew Building Act which had

certdin specific requiremenis.
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The 1993 appreval was for outline building appraval only (Rot user or any
other development). The 1993 approval it was stated "approved of your
Outline Building Application fo erect g Religious Group Centre.” The 1993
approval could not form the basis for a legitimate expectatfion that the premises
could be used in a multi-purpose manner. The 1993 approval was conditional
and no work could commence until the condition was complied with and
approval received.

The Discharge of Restictive Covenants is wholly unrelated to the
requirement to obtain planning approval under the Planning Laws and
approval of plans under the Building Act. While the discharge of covenant
may be made a condition of planning approval, it is not a statutory or other
requirement for planning permission.

Also, neither the 1978 nor the 1993 approval  could form the basis for the
legiimate expectation that detfailed  building plans would satisfy the
requirements of the Kingston and St. Andrew Building Act (Section 10, 22 & 23}
and/or any of the number of the Kingston and $t. Andrew Building Regulations.

Conclusion

The 1978 approval did not apply to the entity that is now the appellant
because of that change of name and the incorporation. The 1978 approval
was  unaccompanied by plans and was consequently an dapplication under
paragraph 6(2) of the Development Order. That section requires a subsequent
application to be made accompanied by plans. The plans were never
forthcoming from the appeliant.

The appellant made in 1993 another application for permissionl to develop
under paragraph 6{2} of the Development Order. There were stil no plans
accompanying the application or any received subsequently.

In 1998 the appellant made both a planning and building application,
This was curious since they assert that the approval in 1993 was valid and  still
remains so, Yet they elected to ignore it, duplicating it in 1998. This is the fourth
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application being made by the appellant to the LPA and the first o the building
authority pursuant to the KSABA. If it were always the appellant’s infention fo
rely on the 1993 approval, they would only have made an application fo the
building authority under the KSABA. Having chosen this course they cannot now
seek to treat the 1993 approval as still valid. One cannot approbate and
reprobate at the same time. The appellant cannot  then ground a claim to a
legitimate expectation when that entity did not conduct itself as if the 1993
approval was one- which was “previously enjoyed”, and one which the
appellant could “legitimately expect to continue to enjoy”. The appellant
made that choice.

The 1998 application was refused based on objections received and the
appeal fo the Minister was dismissed.

The procedure is, briefly put, that an application is made under the
Development Order, whether under paragraph é(1) or é(2), and  then a
subsequent application is made to the building authority under section 10 of the
KSABA.

The Kingston and St. Andrew Building Act and the Development Order
make provisions concerning approval for building. The Development Order
sfipulates that applications should be made to the LPA while the KSABA states
that the application should be made to the building authority. The intention or
the scheme of the legislation is that the application under the Development
Order should come prior fo that under to the KSA Building Act. However, it is not
difficult to see how a prospective builder would be confused as the appellant
seems fo have been.

Throughout the appellant’s submissions, there was constant reference to

an application being made to the LPA as being alf that is required. This view is
obviously a contributing factor to the state of the appellant’s case. They are

clearly, labouring under the misconception that the specific legislation (the
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KSABA) can be ignored. However, the specific legislation must prevail over the

Indeed, in Cross statutory Interpretation Rutterworths 1987 Edition

general.

page 4 it was stated that:

u . .General words in a later enaciment do not reped
earlier statutes dealing with a special subject.”

When the legislature has given its attention to a separate subject and make

provision for it, the presumption is that 4 subsequent genera enactment is not
intended to interfere with the special provision unless it manifests that infention
very clearly. Each enactment must be construed in that respect according to

its own subject mafter and its own ferms: see per Lord Hobhouse in Barker v

Edger [1898] AC 748 at p.754.
However, the state of the legislation itself leaves MUEH 10 Be dasired. That

matter is further compounded by the fact that there are constant re-
adjustments of the KSAC and the TCPA and ihe responsibilities they bear from
time to time.

In the final analysis, the appellant has itself abandoned the various outling
approvals made, by making the exact same application subseguently. The
appellant is therefore estopped by its conduct from later asserting that it has @
legitimate expectation that the 1998 approval should be granted. Even if an
argument could be advanced that the 1993 outline application is still valid and
subsisting, the TCPA, by way of Part V, gives the LPA power fo revoke and
modify permission to develop.

For the foregoing reasons the appeal should be dismissed with costs to the

respondents to be taxed if not agreed.
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 SMITH, J.A. (Ag.):

The appellant, a religious organisation, is a compaony duly
incorporated under the Laws of Jamaica with registered office at
4-6 Fairway Avenue in the parish of $t. Andrew. Prior to the 14t June,
1983 when it assumed its present name, the appellant was known as the
Metaphysical Study Group of Jamaica Lid. It was incorporated on the
29t May, 1979. Before its incorporation, the Metaphysical Study Croup.
by agreement for sale dated the 15t June, 1978, became the owner of the
premises at 4-6 Fairway Avenue registered at Volume 1160 Folio 311 of the
Register Book of Titles (hereinafter called "the said premises”). The said
premises are zoned in the Kingston Development Order for residential
PUrposes.

On the 27t June, 1978, R. L. Villiers on behalf of the Metaphysical
Study Group applied to the Town and Counfry Planning Authority for
permission to change the use of said premises from a residence to a
cenire for religious group meetings. On the 141 September, 1978 the
application for change of use was granfed subject to cerfoin_ conditions.
The application was then referred to the Building and Town Planning
Committee of the Kingston and St. Andrew Corporation. At ifs meeting
held on the 4t October, 1978, the Committee approved the application
cﬂsQ with cerfain conditions. According to Mrs, Blossom Samuels, the

Government Town Planner and a member of the Town and Country
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Planning Authority, the permission  referred to above related only to
change of use and did not contemplate the erection of additional
buildings.

On the 23 February, 1989, Mr. Lascelles Dixon & Associates,
architects, on behalf of the applicant  submitted to the Town and
Counfry Planning Depariment applications for both planning permission
and  building permission for the construction of g multipurpose building:
(see paragraph 5 of affidavit at P.106 of Record). By an instrument
dated August 8, 1989 the Town and Country Planning Authority informed
the applicant that outline permission for the proposed development was
refused,

In October 1992 Mr. Dixon on behalf of the appellant submitted an
application for building approvall, By letter dated -9t March, 1993 the
applicant was informed that on the 20t January, 1993, (p 25) the Building
and Town Planning Committee of the KSAC had conditionally approved
an Qutline Building Application by the applicant to erect o Religious
Group Centre at the said premises.

On the application of the appellant, the Supreme Court on the 313
October, 1997 made an order whereby a restrictive covenant was
discharged and another modified, thus permitting the proposed
development to proceed without being in breach of the relevant

covenants.
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The appellant claims that the 1998 application was for approval of
de’fdﬂed plans submitted pursuant to matters reserved in the 1993
approval. Detailed building plans were submitted  with the  standard
form application In accordance with the Kingston and "$t. Andrew
Ruilding Act. The appellant was informed by an officer of the KSAC that
objections to the proposed building plans were received. from Owners of
neighbouring lands. These objeclions were made on the ground of the
undesirable noise intrusion in the community.

However, apart from fhis there was no reply to the appellant's
application for building approval.  In response to letters from the
appeliant seeking d decision in respect of the application, the Planning
Authority on June 2, 1998 sent the appeliant a notice informing it of its
right fo appeal to the Minister if no reply was received within one month
of the date of the notice. Consequently, by lefter dated August 27, 1998
the appellant submitted an appeal to the Minister of Environment and
Housing.

By letter dated March 1, 1999 the Town and Couniry Planning
Authority advised the appellant that at its meeting held on December
16, 1998 the decision was taken 1o refusé its application for approval of
plans for the construction of a muiiinpurpése building at the said premises.
The reasons for refusal were stated and the cbpeiloni was told of its right

to appeal to the Minister under s.13 of the Town and Country Planning
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Law, 1957. As would be expected the appellant exercised its right of
appedal. The appedl was heard on 7t April, 1999 by the Minister who
reserved his decision.

On the 23 April, 1999, the Town Clerk {(KSAC) wrote the appeliant
advising it that the éouncn of the KSAC's Building and Town Planning
Committee had refused its application for building approval. The Town
Clerk also advised the appeliant of its entitlement to appeal to the
Minister. Thus both the Local Planning Authority and the Kingston and St
Andrew Building Authority  refused .ihe appellant's application for
planning and building approval respectively.

On June 4, 1999 the appellant through Mr. Lascelles Dixon filed an
appeal against the decision of the KSAC's Building Authority's refusal  of
building approval. This appeal, apparently was not heard.

By letter dated August 3, 1999 the Minister informed the appellant
that its appeal was dismissed and the decision of the Town and Country
Planning Authority should stand. The reason given for the dismissal of
the appeal was that the proposed development confemplated both a
Chonge and an intensification of the then usage, which would not be
compatible with the character of the area.

The appellant sought and obtained leave to apply for judicial
review. A notice of motion for judicial review was filed on the 10th May,

2000.
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Before the Judicial Review Court

perore 1ne Judie i B e e

In the court below the appellant sought orders of certioriari  to

quash:

(i)

(il

(it}

the order or decision of fthe Town and Country Planning
Authority dated March 1, 1999, whereby permission for the
construction by the applicant of a muiti purpose building was
refused; '

the decision of the KSAC Building and Town Planning
Committee dated April 23, 1999 refusing the application of

" the appellant for building approval; -

the order or decision dated August 3, 1999 of the Minister
dismissing the appellant's appeal against the decision of the
Town and Country Planning Authority.

several deciarations were also sought, as well as, an order of mandamus

to compel the Building Authority of the KSAC to consider and grant

approval to the detailed building plans.  Damages were also sought

against the City Engineer and/or the KSAC.

The declarations sought were as follows:

(i

{it)

{iii)

fiv)

A declaration that the approval of the development granted
by the Local Planning Authority on September 14, 1978 is valid
and in effect.

A declaration that the approval of the building application in
respect of the development which was granted on October
17, 1978 by the Building Authority of the KSAC is valid and in
effect;

A declaration that the outline approval of the building
application granted by the KSAC Building Authority on March

9. 1993 is valid and in effect;

A declaratfion that the detailed building plans submitted to
the KSAC are in conformity with the KSAC Building Regulations
and ought to be approved; and
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(v)] A declaration that the City Engineer acted unlawfully and in
breach of his statutory duty in failing to consider and approve
the detailed plans submitted by the applicant.

After a hearing that spanned four days, the leared fial judge, in @
reserved judgment, delivered on the 17t October, 2000 dismissed the
applications for orders of certiorari and mandamus and refused the
declarations sought.

Before this Court now is an appeal against the order of Harris J
dismissing the motion.

The qppeilqn’r seeks to have the order of Harris J set aside and the
applications for the reliefs sought in the léeview Court granted. In this
regard some seventeen (17) grounds of appeal were filed and argued.

Before addressing the grounds it might be helpful fo refer to and

comment on the major relevant enactments,

The Enactments

The Kingston and St. Andrew Building Act (“KSA Building Act") was
passed in 1883. This Act regulates and provides for the supervision of the
erection or alteration of buildings in certain areas of the parishes of
Kingston and St. Andrew. It does not relate fo the other parishes.

The Parish Council's Building Act which came into operation in
1908 empowered the Parish Council of any parish other than the parishes
of Kingston and St. Andrew to make bye-laws generally for regulating the

erection, alteration and repair of buildings within any such parish.
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In 1952 such bye-laws were made in respect of each parish. The
Regulations under the KSA Building Act are quite different from the bye-
laws and Regulations pertaining io_’rhe other parishes. Under fhe KSA
Building Act the Building Autherity is the Council of the KSAC or such other
body as the Minister by order may direct.

The Town and Country Planning Act (*ICP Act”}) came into
operation in February, 1958. Unlike the KSA Building Act, the TCP Act
applies to the entire Island. It provides for the establishment of a Town
and Country Planning Authority ("TCPA") — Section 3 {1}. Under this Act in
relation to the parishes of Kingston and St. Andrew, the local planning
authority is the Council of the KSAC and each Parish Council is its own
local planning authority {S.2} Thus the Council of the KSAC is both the
local planning Gl.thOI’]’fy and the building authority for the parishes of
Kingston and S$t. Andrew,

Further, under the TCP Act (S.5) the TCP Authority may, after
éonsulfoﬁon with the {eievqn’r' local authority, prepare and promulgate
development orders in relation to any land whether urban or rural. Each
parish has its own development order. The developmen’r order for
Kingsioﬁ and St. A_ndrew is the Town and Country Planning (Kingsfon)
Developrhent Order of 1966 (the"Order”). The generdl object of the

Order is to control the development and use of land. The KSAC, when
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funcfioning as a planning authority derives its jurisdiction from the TCP Act
and the aforesaid Development Order passed pursuant to that Act.

However, when functioning as d building authority the KSAC derives
its jurisdiction from the KSA Building Act. The jurisdiction derived from the
separate statutory regimes is nof transferable one to the other. in other
words when sitting as a planning authority the Council of the KSAC may
not exercise the jurisdiction of a building authority and vice versd.

The Erection or Extension of Buildings

A person desirous of erecting or extending a building must
ascertain whether or not he needs o obtain a planning permission under
the TCP Act and/or a building approval under the KSA Building Act.

Planning Permission

Section 2 of the TCP Act defines “planning permission” as "the
permission for development which is required by virtue of Section 10.”

Section 5(2) of the Act defines development, This includes the
“carrying out of building and the making of any material change in the

use of any buildings or other land".

The proviso stipulates that certain operations and uses of land shall
not involve the development of land.
A .
Development Order may itself grant planning permission for any
g e
evelopment specified in the Order - S.10{d}{i} of the TCP Act. Paragraph

4(i '
(i) of the Kingston Development Order provides that development of any
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class specified in schedule 4 of the Order is permitted and may be
Under’rokén Upoh land 1o which the Order applies without permission of
the jocal planning authority. However, the development must be carred
‘out subject fo the specified conditions.

In any case in which the development of land in any ared covered
by the Order is not permitted by the Order ifself, an application must be
made to .’fhe local planning authority in the mannet prescribed - 88
5.10(i) (d) (i) of the TCP Act and paragraphs 5 and 6 of the Order. Planning
permission 1S Ihot required in relation to an ared to which the
Devei.opmen’r Order doeé' not apply. Application to determine whether of
not permission is required fo carry out certain operations 10 effect any
change in the use of land may be made 1o the local planning authority -
5.10). Section 11 of the TCP Act empowers the local planning authority fo
grant permission either unconditionally or subject to condition or to
refuse permission. This section also provides that the local authority must
have regard fo the provisions of the development order.

Under para. 6(1) of the Kingston Development Order the
application for planning permission must be accompanied by a plan
sufficient fo identify the land, and, by such other necessary plans and
drawings. < However, by virtue of para. 6(2) an application expressed to

be an outline application for planning permission may be made without

plans.
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Under this sub-paragraph a subsequent application must be made
to the local planning authority with respect to matters relating to siting.
design, external dppedronce of the building and access thereto.

Under Section 12 of the TCP Act the Authority i.e. The Town and Country
Planning Authority Imay give directions that the local planning authority
should refer certain applications to the Authority. An application to o
local authority for a development which is not in  conformity with the

development order must be referred to the Authority — s12 (2). This is

referred to as the “call in” procedure.

Building Approval —Kingston and st. Andrew_Building Act

A builder who has obtained planning permission or who does not
need fo obiain planning permission before erecting the building must give
nolice to the Building Authority _saction 10 of the KSA Building Act. Such
notice shall be accompanied by accurate plans. It is important to notfe
that the notice does not involve an application for permission to do
anything. By giving notice to the Building Authority the builder is simply
seeking its approval of the plans submitted. The Building Authority does
not have to consider matters of siting, external appearances, and means
of access.

The plans will not be approved if in the opinion of the Building

Authority the class of building, the frontage, elevation and the design are

not sui '
suitable to the locdlity or neighbourhood. The pians will not be
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approved if the Surveyor is not' satisfied with the sanitary arrangements
made. They wil not be approved unless plans under the Kingston
Improvements Act have been approved by the Building Authority.

The Surveyor (City Engineer) may accept a nofice unaccompanied
by plans and approve of the building proposed subject to such wiiften
instructions or directions as he or the Building Authority may give from time
to fime.

~ Having set out the above outline, | will how proceed to consider
the grounds of appeal. |

Ground 1

The complaint here is that the learned judge erred in holding that
the change of use approval granted to the Metaphysical Study Group in
1978 did not enure for the benefit of the appeliant.

The 1978 application was for permission to change the use of the
premises. Permission was granted by the TCPA for “change of use from
residence to centre for religious group meetings”. Five conditions were
imposed. The relevant one reads:

“5.  This approval applies only to the applicant
and/or owner and is not transferable.”

The learned trial judge found that this condition restricied the approval to
the Metaphysical Study Group which was the applicant and owner. She
held that the change of use approval enured exclusively for the benefit

of the Metaphysical Study Group and not for the benefit of the land.
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Before this Court, Dr. Barnett submitted thgt ?hefe is nothing in the
wording of the condition to suggest that the word “owner” in the 1978
approval should be limited or restricted to the owner at the fime of
approval.  He contended that the main objective of the Act is
inconsistent with freating the planning permission as personal. “Owner”,
he submitted, encompasses fhe. person who is beneficially enfitled from
time to fime. For this submission he relied on Nelsovil Ltd. v Minister of
Housing (1962) 1 All ER 423; Pioneer Aggregales Lid. v Environmeni
Secrefary [1984] 3WLR 32 Camden LBC v Guaby [2000] 1 WLR 465, Rv
Minister of Housing and Local Government exp. Corp. of London [1954] 2
WLR 103; Raymond Lyons & Co. V. Metropolitan Police Commr. []‘?75] 2
WLR 197,

Miss Bennett for the respondents argued that where the approval is
specifically restricted to the owner or opplicqm‘ and is not transferable, it
cannot run with the land. In such a case, she contended, it applies only
to the applicant and/or the owner” for the time being interested therein.”
she submitted that it is not relevant to examine the meaning of the word
“owner” as it is not being disputed that a wide range of persons can fall
within its definition in the context of the TCP Act. The important question
she suggested was whether the Authority can and did restrict the
approval to the "applicant and/or owner at the material time".

Section 15(4) of the TCP Act reads:
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“Where permission to develop land is granted
under this Part, then except as may be otherwise
provided by fhe permission the grant or
permission shall enure for the benefit of the land
and all persons for the time being interested
therein, without prejudice to the provisions of Part
V  with respect to the revocation and
modification of permission so granted.”{emphasis
supplied) '

In light of 5.11 which allows the local authority to grant permission “subject
to such conditions as they think fit" it is clear fo my mind that the local
authority was entitled to impose condition 5.

Two questions come to mind. Does the approval apply to the
appellante Does it run with the land?. | will repeat the condition for ease

of reference.

“This approval applies only to the applicant
and/or owner and is not fransferable.”

Secftion 15{4} specifies that permission shall enure o the benefit of
the land and of all persons for the time being interested in the land
except where the permission says otherwise. Thus unless otherwise
provided the permission would enure not only to the benefit of the land
but of all pérsons with interest therein including of course the owner.

However, the permission specifically restricts the approval to the
benefit of the “applicant and/or owner”. The permission also specifies
that the approval is not transferable.,

In the instant case the application was made by Mr. Villers on

behalf of the owner. Since the approval is restricted to the owner, and is
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not transferable it cannot, in my view, be attached to the land in
perpetuity but to the land only while it is the property of such owner that
is, the owner at the fime the permission was granted.

Now the owner at the material time was the Metaphysical Study
Group. The approval may not be transferred to any person who obtained
an interest in the land subsequent to the grant of permission.

In 1978 when the application for change of use was granted the
appellant was not yet a legal entity. It only became a juridical persona
on its incorporation in 1979 sub-nom. Metaphysical Study Group of
Jamaica Ud.  Although it can be said that the Metaphysical Study
Group was the prototype of the Appellant the submission of Miss Bennett
that there is no factual basis for concluding that the former comprised the
same persons as the latter is not without merit. in any event the law is that
a corporate body is a separate legal person and distinct from its
members.

in Salomon v Salomon & Co Lid. [1897] AC 22 at p.51 Lord
MacNaghten said:

“The company is at law a different person
altogether from the subscribers to the
memorandum; and, though it may be that aofter
the incorporafion the business is precisely the
same as it was  before and the same persons
are managers; and the same hands receive the
profits, the company is not in law the agent of

the subscribers or trustee for them. Nor are the
subscribers as members liable, in any shape or
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form, except to the extent and in the manner
provided by the Act.”

Dr. Barneit's argument that there is nothing in the wording of the
condition to suggest that the word “owner” should be limited o the
owner at the time of approval is not, in my view, tenable in light of the

words “and is not fransferable”, These words clearly indicate an intention

to limit the permission to the owner of the land at the time the permission
was granted. |

The learmned trigl judge was, in my view, correct in finding that the
fifth condition of the 1978 approval operates fo déprive the appellant of
the benefit of the approval. Her conclusion that the approval enured
exclusively for the benefit of the Metaphysical Study Group and not for
the benefit of the land., or the appellant cannot be faulted.

Grounds 2 & 3

The giSt of the complaints in these grounds is that the leamed trial
judge erred in holding that the 1978 grant of permission to change the
use of the property did not consfitute an expression and notification of
approval of the relevant statutory authorities under both the Building and
Planning Acts. In light of my conclusion in respect of ground 1 it is not
necessary to deal with these grounds. However, in the event that | am
wrong | will examine those complaints.

It should be noted that the application for change of use was

granted in the first place by the TCPA and then by the Building Authority
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“Sirs: ,
re: Building Applicafion (Recommended)
4 and 6 Fairway Avenue {Change of Use]

With reference 1o your application dated 2716178
to change the use from residential to centre for
Religious Group Meeting at the aobove named
premises, | have to inform you that the Building
and Town Planning Committee of the Kingston
and Saint Andrew Corporation at its meeting
held 4/10/78, approved your application on the
following conditions:

1. That the level of noise resulting from the
oroposed use shall not be such as to cause
justifiable ground for complaint by the
residents in the immediate area.

2. That no alteration be undertaken that will in
any way impair the residential character of
the premises. '

3, That parking facilities be confined to the rear
of the premises.

4. That there be no breach of existing covenants

or supportable objections from adjoining
owners.

Kindly arrange to fake delivery of one set of
approved plans from the Building Section of the
Kingston and Saint Andrew Corporation.

Yours truly

FOR CITY ENGINEER”

roval granted by the Building
etterhead of the KSAC City Engineer's
office and is dated 17h October 1978. It is addressed to the
' s Group /o R. L. Villers, 28 Duke Street, Kingston and
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Dr. Barnett for the appellant contended fho’r the grant of approval, as
evidenced by this letter, relates both to the TCP Act and the KSA Building
Aci. He further contended that it is an approval under both Acts of the
suitability of the _proposed development fo the neighbourhood and the
appropriateness of the proposed building. The terms of the approval
required the removall of restrictive covenants on the property and this was

achieved in 1997, he pointed out.

Miss Bennett and Mr. Robinson for the respondents do not agree.
They argued that the 1978 approval could -ﬂOT and did not confer
building approval and did not give the right fo carry out construction.
Miss Bennett submitfed that the learned trial judgé was right in holding
that the change of use approval could not be considered general
permission and that it was limited in scope and tenor.

An application for permission to change the use of land is, by virtue
of 5.5(2) of the TCP Act, an application for permission to develop the
land. Thus o change of user would necessitate planning permission. An
application for planning permission must be accompanied by a plan
sufficient to identify the land under para. 6{1) of the Development Order.

If under 6(2), a subsequent application would have o be made

regarding siting, design and external appearance.
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The appellant did apply for and obtain permission to change the
use of the land. However, no application was made to the Building
Authority. The 1978 application fo the .Pidnning Authority relates only 1o
the change of use. There was no indication in the application for change
of use of a desire fo erect a building or to alter the existing building.
Hence, in so far as a change of luse is concerned there would be no
need io seek building approval at that fime: (see 5.10 of the KSA Building
Act.) However, the formal approval by the TCP Authority indicates that
the application for chonge of use was referred to the KSAC Building
Authority. The letter of 17ih October, 1978 from the KSAC's Building and
Town Planning Committee is without doQb’r an approval of the proposed
change of use oh an examination of the plans submitted. The approval
granted by the KSAC Building Authority cannot confer building approvai
since there was no such application before the Building Authority.  As
previously' stated the only application then was for change of use and
’rhe approval then was for change of use only. | agree with Miss Bennett
that the appellant cannot rely on this approval for anything other than
the limited right it conferred; no construction may fake place pursuant to
this approval. |

It might be helpful to state here that according to Mr. Di){on, the
first application by the appellant for bUiJ‘ding approval was made in

October, 1992 — (see affidavit of Lascelles Dixon dated éth November,
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1999.) In light of the foregoing the contention that the October 1978
letter constituted an "expression and notification” of the approval of the
relevant statutory authorities under both the Building and Planning Acts for
the suitability and appropriateness of the proposed building is untenable,

- bam'inclined to agree with Mr. Robinson that the letter of the 17
October, 1978 is o no avail. First of all it cannot be planning permission
because planning permission viz change of use was granted by the TCP
Authority and the Building Authority has no jurisdiction under the TCP Act
to consider planning permission 1o erect a building or to engage in any
other form of development or activity on the land.

Secondly it cannot be building approval because there was no
application for building approval before the Building Authority and the
conditions therein apply to “change of use” and the pians submitted
related to “change of use” only.

Before leaving this ground it should be stated that the
uncontradicted evidence of Ms. Blossom Samuels is that an application
for planning permission to construct a multi-purpose building was made
by Mr. Lascelles Dixon on behalf of the appellant on 239 February, 1989
and was refused in the said year by the TCP Authority, Thus the appellant
ought fo know that at the end of 1989 it had no planning authority to

build. There is no merit in these grounds.
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Grounds 4,7 and 15

in these grounds the appellant complains that the ieorned trial
judge misdirected herself in holding that the Gpprévoi obtained in 1993
did not satisfy the requests for preliminary or outline approval under the
KSA Building Act and the TCP Act and ’rhc‘r'such approval was related to
building only and not to planning. |

Since the 1978 approvals could not enure fo the benefit of the
appellant, then it would have been necessary for the uppe[lctn’r to get
planning permission for  the change of use foHowe_d. by planning
per:missioh to erect the mulli-purpose building and finally building

approval under the KSA Building Act.

Mr. Lascelles Dixon in his offiddvif sworn fo on the 6 November,
1999 stated that in October, 1992 he submitted on behalf of the appeliant
an application for building approval. This application was accompanied
by preliminary design drawings. By letter dated March 9, 1993 the Building
and Town Planning Commitiee of the KSAC approved the application for
building permission subject to the submission of detailed plans prior to
commencement of construction. [n April, 1998 he submitted fo the KSAC,
on behalf of the appellant, the detailed building plans together with the
standard application form. He was told that neighbours had objected.

Dr. Barnett contends that the approval which was ob’rdined on the

9t March, 1993 {p. 25 of Record) was a vdiid approval under both the
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KSA Buildihg Act and The TCP Act. Furthermore, he argued, the said
approval indicated that all that was necessary before proceeding with
the construction was the approval of detailed building plans.

Counsel for the respondents submitted that it was not only the
approval of the detailed building plans which remained outstanding in
1993. The subsequent application with respect to the siting, design or
external appearance or the means of access pursuant to para. 6 (2) of
the Development Order had not yet been made and importantly building
approval under the Building Act had not yet been obtained.

The letter of approval dated 9% March, 1993 is addressed to
Lascelles Dixon & Associates and reads:

“Dear Sir:
Re: Building Application {Outline) under the Town
and  Country Planning Act and the Kingston

and St. Andrew  Building* Act, 4-4 Fairway
Avenue- Seymour Lands, Kingston 10

I am directed to inform you that the Council's
Building and Town Planning Committee of the
Kingston and St. Andrew Corporation at its
meeting held on the 20t January 1993
approved of your outline building application to
erect a Religious Group Centre at the above
address on the following condition:

(1)That  detailed  building plans  are
submitted  for  consideration  and
approval prior to the commencement
of any construction work..."
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The only provision in law for an outline application is in the Development
Order: paragraph 6 (2. This paragraph deals with applications for

olanning permission,  But Mr. Dixon said he submitted application for

building approval. The approval given in the above letter is approval of

an “oulfline building" application to erect a building. This is o planning
permission for the erection of the building and not a building approval as
contemplated by the Building Act. As Miss Bennett, correctly in my view,
submitted, by an outfline application for planning permission  an
applicant seeks permission fo do something eg. to erect a building:
whereas, by an application for building approval the applicant is not
seeking permission to do anything he merely seeks approval of the
building plans. The fact that an applicant gets planning permission does
not necessarily mean that he will obtain building approval and vice versa.

The KSA Building Act makes no provision for an outline buildiﬁg
application or for an outline building permission. As  Mr. Robinson
submitted, if the Building Authority purportedly granted outline buitding
permission it would have acted ulfra vires.

An application for building approval must either be:

(i) accompanied by accurate plans which are to be
approved by the City Engineer;

or {ii) without plans in which case the City Engineer may
give written instructions and directions — s 10.
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The Building Authority is concerned with structural integrity, compliance
with Building Regulations and safety of the buildings. See for example
paras. 3, 6, & 7 of the 15t schedule to the Building Act, whereas the
Planning Authority is concemed with the orderly development and use
of land.

Although the Council of the KSAC is both the Local Planning
Authority and  the Building Authority it exercises two separate
jurisdlictions. As counsel for the respondents said it is a body that wears
two hats. As a Building Authority it derives its jurisdiction from the Building
Act. As Planning Authority it derives its- jurisdiction from the TCP Act. An
approval of application under one Act cannot be considered ds an
approval under the other because different considerations are taken into
account, These are separate regimes, separate applications must be
made, but one complements the other: (see KSAC v Auburn Court Ltd. et
al 25 JLR 145 at 153 H), Unfortunately, Mr. Dixon did not exhibit a copy of
the 1992 application. He said that in April, 1998 he submitted detailed
building plans together with standard form of application: {see affidavit
dated & November, 1999). This he said was pursuant to the condition
which attached to outline planning permission granted on 9th March, 1993
(para. 6 of the affidavit dated 8 June, 2000). Ms, Blossom Samuels in her
affidavit deponed that in 1998 the appellant made an application for

planning permission 1o erect a multi-purpose building on the said land.
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The application was referred to the TCP Authority because it was not in
conformity with the Development Order. She went on to say that by
letter dated March 1, 1999 {which -was exhibited] the applicant was
notified of the decision of the TCP Authority to refuse planning permission.
The reasons for refusal were also stated in the letter { p. 56 of Record).

Mr. Patrick Aitcheson, the City Engineer at the material time, in his
affidavit evidence stated that "the document dated 9% March, 1993
was also conditional and was only “outline approval and specifically
required the submission of detailed plans for consideration".

Miss Elma Lumsden, the President of the appeliant, made no
mention of the 1992 application in her affidavit. She testiflied that by letter
dated March 9, 1993 the Building and Town Planning Committee of the
Kingston and St. Andrew Corporation acting as the Building Authority and
- Local Planning Authority approved the applicant's Outline Building
application for the development of the said land. She also swore that in
April 1998, the applicant pursuant to the building approval granted on
October 4, 1978 submitted detailed plans for approval in. accordance
with the KSA Building Act.

To say the least the affidavit evidence before the Court is
conflicting and .I would daresay confused. 1 agree entirely with Mr.
_Robinson that the leamed trial judge could not have resolved the conflict

in the affidavit evidence without cross-examination of the affiants and
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therefore the judge had to refuse the orders sought. What is clear to me,
nonetheless, is that there is nothing In the law to permit an appiication
and/or approval under one Act to be treated as an application and/or
approval under the other Act. Accordingly, the approval which was
obtained on the 9f.h March, 1993 cannot be a valid approval under both
the KSA Building Act and the TCP Act as contended by the appellant.
Ground 5

The complaint in this ground is that the learned trial judge erred in
holding that the “preliminary drawings" submitted  with the 1992
application could not be recognised as “accurate drawings" which are
required by the KSA Building Act.

Section 10(1) of the KSA Building Act provides that:

“10. -(1) Every person who proposes to erect or
re-grect any building or any part thereof, ar to
extend any building or any part thereof, shall
give noftice thereof to the Building Authority, and
such notice shall be accompanied by -

(@}An accurate ground plan showing the
land or site, the fronfage line for length
of twenty feet, of any building, whether
standing or in ruins, adjacent on each
side thereof, and the full width of the
street or streets immediately in front and
at the side or back thereof, if any.

(b) An accurate plan showing the several
floors of such buiding and the front
elevation thereof and at least one cross
section and such other cross or
longitudinal  sections and  further
particulars, as the Building Authority
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may from time to time by regulation or :
in any particular cctse reguire.

(c) An accurate plan showing the frontage
of such building on any sireet or lane.

All such plans shall be fo a scale not smaller than
one-eighth of an inch to one foot, and the
Surveyor shall, if he approve of such drawings,
notify his approval of the same in wiiting to the
builder, or he may call for amended drawings for
approval or otherwise. In case of dispute the
matier shall be submitted to the Building
Authority.”

Mr, Dixbn at paragraph 5 o_f his affidavit dated November 6, 1999
stated that the 1992 application was accompanied by “preliminary
design drawings consisting of a copy of the Title of the property, site lay-
out drawing, floor plan of the proposed facility showing its relationship to
the existing building and general layout of building, building sections and
elevations which gave a fuli descripfion of the proposed building”. A
copy of the preliminary drawings was exhibited. It is not difficult to
observe that the “preliminary design drawings” submitted by Mr. Dixon as
described by him are substantially not the same as the “accurate plans”
described by section 10. Further, there is no evidence that the drawings
submitted were "“to a scale not smaller than one-eighth inch 1o one foot"
as required by section 10.

For these reasons alone, the learned judge was correct in

concluding that the “preliminary drawings” submitted with the 1992
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application could not be recognised as the accurate drawings which are
required by virtue of the provisions of section 10 of the KSA Building Act.

Another reason why the contention of the appellant cannot be
accepted is that according fo its letter of the $th March, 1993 the Council
granted approval of the applicant’s * outline building application to erect
a Religious Centre”. [t is clear here that the Council was exerCEsing its
jurisdiction under the TCP Act and not the KSA Building Act. This is so
because application for and approval for “oulline permission”, where
particulars and plans are not required, are only provided for under
paragraph 6(2) of the Development Order. As said before the Building
Act makes no provision for outline building application or approval,

It is true that the second proviso to section 10(1} of the Building Act
gives the surveyor a discretion to accept and approve an application
unaccompanied by plans. In such a case the surveyor is required to give
written instruction or directions to the applicant. However, this approval is
final and unike the outline planning permission is not subject to a
subsequent application. Any failure to comply with such directions shall
be deemed a deviation from the approved plans.

Yet another reason why the contention of the appeliant is
untenable is the fact that the approval of the 1992 application was

conditional. The condition was that the detailed building plans should be



72

, ,s.u:.bmi_?’red for consideration and approvai prior to-the commencement of
any construction work.

The TCP Act provides for conditionai planning permission - see s.11.
There is no provision in the Building Act for conditional building approval,
The first proviso to section 10(1) of the Building Act states that the Building
Authority may at any time before or after the work has been commenced
require the builder or owner to submit such working drawings or detailed
plans as the surveyor may prescribe. | accept the submission of Miss
Bennett that as work ought not to commence until after plans are
approved, then clearly the requirement for working drawings or detailed
plans under section 10 is contemplated to be relevant after approval has
been given.
Ground é

Inthis ground the appellant complains that the learmned trial judge
erred in finding that the start in the preparation of the site was ih
confravention of the oulline approval. Dr. Bamett's contention is that
there is no condition or provision in the outline approval which prohibited
the removol of the cuthouse or clearing of the site.

Mr. Dixon in his affidavit dated 8t June, 2000 said that the
demoilition was nhot a commencement of construction as it was in a state
of disrepair and in the interests of safety it was decided to demolish same

in anticipation of the construction planned for that site. In an earlier
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offidavit he had stated that he was told that the objec’riohs had been
received from neighbours who had heard the sound of equipment
clearing the site prior to the commencement of construction. M.
Aicheson, the City Engineer on the other hand deposed that if
preparation of the site for construction had started, then such would
have been contrary o the outline approval dated 9 March, 1993.
The learned trial judge in her judgment said “Mr. Dixon in paragraph
8 of his affidavit of the éth June, 2000 averred that preparation of the site
for construction had started. This would surely have been in contravention
of the outline approval”. On the evidence before her, the judge was
enfitled in my view to conclude as she did.
Ground ¢
The complaint is that the learned trial judge has misdirected herself

inlaw and on the facts in holding that the 1998 application was the first
to have been submitted in compliance with the requirements of both
relevant Acts. The learned trial judge held that:

“The application in 1998 must be construed as

two separate applications one with respect to

planning permission and one for building

permission pursuant to the TCP Act and the KSA

Building Act respectively. April, 1998 was the first

and only time that detailed plans were

submitted. This was the first and only application

which could have been considered by the KSAC
in its capacity as Building Authority.”
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The bone of Dr. Barnett's contention is that it was incorrect for the
learned judge to hold that ’rhé 1998 application was the first and only
application which could have been considered by the KSAC in its
capacity as Buildiﬂg Authority.  As stated before there were three
previous applications. These were made in 1978, 1989 and 1993. | have
already considered these and 1 have c'oncfuded that the | 1978
application was for change of use only and could only have been made
“pursuant to the TCP Act. The 1989 application was for planning
permission and was refused by the TCP Authority. ‘The 1993 was for‘ouﬂine
building permission. Thus in applying the law to the evidence before.her
the learmed trial judge was correct in holding that prior to 1998"rhere wdas
no application made that could fall under the Building Act.

Ground 10

‘The dppeliom complains that the learned frial judge erred in
hoiding that the Minister had the statutory right to reverse the plan.ning
permission dlready given. |

| The evidence is that in 1993 conditional outline planning permission
was granted. Mr, Dixon said that pursuant to the condition attached to
the 1993 grant of planning permission in May, 1998 he submitted detailed
building plans for approval. These plans were not approved within the
required statutory period. Protests were made on behalf of the

appellont. Eventually the appellant was advised by the TCP Authority that
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the appeliant was entitled to appeal 1o the Minister byr virtue of section 13
of the TCP Act if it did not receive the decision of the Planning Authority
within a certain period of time. As a result an obpecl was submitied to
the Minister. Dr. Borhef‘r subrﬁiHed Thc:l’r in law the MinisTer'hcxd no
jurisdiction because what wo§ before him was not an appeal buf rather
a letter complaining of the failure of the Planning Authority to respond to
the application for approval of the building construction drawings.

It is necessary to refer to the relevant statutory provisions.
Paragraph é{7)of the Development Order requires the Planning Authority
to give the  applicant notice of its decision within 3 months of the
application or within such extended time as may be agreed vpon.

Section 12 of the TCP Act deals with references of applications to
the Authority. Section 13 of the TCP Act governs appeals to the
Minister. Section 13{1) provides that where an application hds been
refused the aggrieved party may appeal to the Minis’rér Géainst the
decision of the local planning authority or the Authority within 28 days of
the receipt of noftification of the decision. |

By s. 13(2) the Minister is empowered to allow or dismiss an apped
or to vary or reverse a part of the decision. By s.13(3) the applicant and
the authority sholl_ be afforded an opportunity to be heard. Section 13(4)
is important. It provides:

“13(4) Unless within such period as may be
prescribed by the development order, or within
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such extended period as may at any fime be
agreed upon in writing between the applicant
and the local planning authority, the local
planning authority either -

(a)give notice to the applicant of their
decision on any application for
permission to develop land, made fo
them under this Part; or

(b) give nofice to him that the application
has been referred to the Authorty in
accordance with the direclions given
under Section 12 the provisions of
subsection (1) shall apply in relation to
the application as if the permission to
which it relates had been refused by .
the local planning authority and as if
the notification of their decision had
been received by the applicant at the
expiration of the period prescribed in
the development order of the
extended period agreed upon as
aforesaid, as the case may be”.

Clearly, the import of subsection (4) is that if the planning authority fails fo
give the applicant notice of their decision within the prescribed or
agreed time, the local authority will be deemed to have refused
permission.. And in such a case the applicant is enfitied to appeal o the
Minister under subsection (1). Accordingly, the contention of Dr. Barnett, in
rhy view, is untenable.

Grounds 8, 11, and 12

Grounds 8 and 11 concern the nature and effect of the approval
given in 1993 and the application made in 1998, I havé"c:!'reody deait

with these and it will serve no purpose to revisit them.
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In gfound 12 the contention of the appeliant is that the leamed trial
judge erred in holding that outline approval having been given in 1993 it
was sfill opén under the same statutory provisions to deny approval of the
detailed plans on the ground that the proposed building would not be
suitable for the locality.

in this regard Dr. Bamett submitted that once outline permission
had been given it was not open fo the authorities, except as specifically
authorised, to re-enter on these matters which pertain to the area of
outline approval  which were not expressly reserved. He relied on
Hamilton v West Sussez County Council [1958] 2 WLR 873 and Heron
Corporation Ltd. v. Manchester City Council [1978] 3 All ER 1240.

Miss Bennett for the responden’rs submitted that outline approval
having been granted under para.é (2) of the Development Order a
subsequent application for approval was required to be made and that it
was open fo the local planning authority to deny approval on the ground
that the pfoposed building would not be suitable to the locality. She
relied on the provision of paragraph 6(2) of the Development Order.

This paragraph reads:

“(2) Where an applicant so desires an
application expressed 1o be an outline
application may be made under sub-paragraph
{1} of this paragraph for permission for the
erection of any building subject 1o the making of
a subsequent application to the local planning

c:uthg_ri’ry with respect to any matter relating to
the siting, design or external appearance of the
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buildings, or the means of access thereto; in
which case particulars and plans in regard {o
those  matters shail not be required and
permission may be granted subject as aforesaid
(with or without other conditions) or refused.
Provided that—

(al...

{c).."

The Kingston Development Order, 1966 is patterned on the United
Kingdom's Town and Country Planning General Develolpmenf Order,
1950. Paragraph 6 of our Development .Order is identical to Regulation 5
of the United Kingdom Development Order.

In Heron Corporation Itd. and Other v Manchester City ‘Council
(supra) at p. 1243 Lord Denr‘winlg MR said:

“An application for outline planning permission is
in law an ‘application for planning permission’. it
has to comply with all the requirements of the
Town and  Country Planning  General
Development Order 1973, and in particulor art 5
which requires it to be on a special form and
accompanied by all the plans and drawings and
in accordance with the notices under the 1971
Act and the various consultations, whereas
application for approval of reserved matters
need only be in writing under art 6 and without’
all the various notices and consultations.  But
apart from these there are often important
conseqguences following on a grant of outline
planning permission. Once granted, an outline
permission is a vadluable commodity which is

- annexed to the land. It runs with the land from
purchaser fo purchaser and enhances its value
considerably”.

This case certainly supports Dr. Barnett's contention that once outline

permission has been obtdined the applicant need only satisfy the
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requirement of the matters reserved and the outline permission remains
valid and binding on the authorities.

In Hamilton et al v West Sussex Counfy Council et al {supra} the
regulation which was construed is the same as paragraph 6 of the
Development Order. In that case, Donovan J, it seems, was of the view
that where outline permission was granted and a subsequent application
for approval of detailed building plans was made, the local authority
could not refuse approval on the basis of matters which were not reserved
specifically in the outline approval.

The oulline permission granted on the 9 March, 1993 called for
detailed building plans o be submitted for the consideration of the
Authority.

For outline approval the following items are necessary;

{i) location and site

(i)  Floor Plan

(i)  Elevations

(ivi  Drainage

. (see application form paragraph 17 at p.45 of Record)
Thus the grant of outline permission would indicate that the Authority
considered the location and site of the proposed development and
found them unobjectionable. :On “the subsequent application” for

approval of matters reserved in the outline permission it seems to me that
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the Authority may not refuse approval on the basis that the location and
siting of the proposed building are objectionable. {f the Authority wishes
to revoke the outline permission it must follow the procedure laid down in
5.22 of the TCP Act.

However, the important question is whether the 1998 application
was a new dpplication as the respondents contend or whether it was
submitted consequent upon the grant of the 1993 outine permission as
the appellant contends.

Iif it were a new application then of course the Authority would be
entitled o consider everything afresh and to refuse or grant permission. If
it were an application for approval of detailed drawings called for by
the term of the 1993 outlline permission, then the Authority may only
consider those matters reserved for its consideration.

As | have edarlier stated the affidavit evidence in this regard is
conflicting. But the documentary evidence seems to support the
contention of Ms Blossom Samuels, the Town Planner, that the 1998
application for planning permission was new. The application was
exhibited to Mr. Dixon’s affidavit dated ét November, 1999, para. 7 and is
in this form:

“TOWN AND COUNTRY PLANNING (AMENDMENT)
ACT 1987 KINGSTON DEVELOPMENT ORDER

Application for permission to: construct a muli-
purpose building
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Date of Application: 20t April, 1998

Name of Applicant:  Lascelles Dixon & Associates
Address of Applicant: 226 Mountain View, Ave.Kgn.é
Contact Telephone Number: 927-6578/927-6835
Applicant's Interest in the Land: Consultant

Name of Land Owner: Temple of Light Church of
Religious Science

Description  of development for which p|cm'ning
permission is sought (where application is intended

to be an Outline only this should be stated Section
5(2) of the Order.

--------------------------------------

Sighature of Applicant

Two (2) copies of a plan sufficient to identify the

land must be submitted together with two (2) copies

of such other drawings as are sufficient to describe

the intended development.”
This application has nothing to indicate that it relafes to the matters
reserved in the outline permission. It is described as being for permission
to construct a multi-purpose building.  Furthermore, the application was
accompanied by the Standard Application Form.  This form is required
when an application is being made for planning  permission under
paragraph 6 of the Development Order. [t is not required in the case of

a “subsequent application” in relation to matters reserved in the outline

permission: (See Heron Corp Ltd. v Manchester Chamber of Commerce)
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(supra). These factors to my mind support the submissions of Miss Bennett
that the 1998 application was a new application.

In my view the learned frial judge, in light of the state of the
evidence, cannot be faulted for rejecting the contention of the
appellant  that the 1998 application was in - pursuance of the outline
approval obtained in 1993. In view of this finding, the contention of the

appeliant in ground 12 is of academic interest only.

Ground 13

The appeliant contends that the learned tial judge misdirected
herself on the facts in holding that there was evidence to justify the
findings of the Authority or Minister that undesirable noise would emanate
from the proposed development. Miss Eima Lumdsen in her affidavit
dated 8 June, 2000 said that since October, 1978 the applicant has
organised and conducted various group meetings and activities on ifs
premises without complaint from residents in the immediate area.

Ms. Samuels in her presentation to the Minister said that «
community survey conducted by her revealed that some of the
purchasers of apartments and houses objected to fhe proposed
development on the basis of noise nuisance, increased fraffic and  the
character of the neighbourhood. In the Glen Eyre apartments which
adjoin the premises in question, the purchasers of nine apartments were

inferviewed.  Six objected, two were unsure and one offered no
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objection. On the basis of the survey the Town Planning Department
recommended to the Authority that the application be refused.

Separate and apart from ‘fhe community survey the Glen Eyre
Citizens Association on April 24, 1998 wrote the Town Planning
Department, KSAC, stating that, the "current activity of this venture is
already a nuisance to some of our residents and that further any increase
in activity will be a major inconvenience to us". It seems o me that there
i§ sufficient evidence to support the impugned finding of the learned  trigl
judge.

In any event as Ms. Bennett pointed out, Regulation 3 of the
Kingston Si. Andrew Building (Notices and Objections) Regulation 1938
requires, that anyone who intends fo erect or re-erect a building for use
as a church, shall not less than three days nor more than seven days
before giving the notice prescribed by section 10 of the Act, give notice
of his infention so to do.

Regulation 4 requires that such notice of intention be served on the
owner and occupier of every holding adjoining the proposed site and a
copy thereof be posted on some parts of the proposed site in such
manner as to be distinctly visible from the roadway and the original
notice together with proof of the service and posting of the copies

thereof shall accompany the notice and plans prescribed by section 10 of

the KSA Building Act.
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Regulation § prohibits the approval of building until the expiration
of thirty days from service of posting of copies of notices.

Regulation 7 mandates the  Building Authority to take into
consideration all  objections before coming to a determination on the
plans submitted..

The appeliant has failed to show that it had complied with these
Regulations. In light of this failure, | agree with Miss Bennett that the issue
raised by the appellant in this ground is irrelevant.

Grounds 14 & 16 — The Rules of Natural Justice and Fairness

In ground 14 the appellant claims that the learned frial judge erred
in law and on the facts in holding that the Surveyor/Chief Engineer
and/or the Building Authority acted fairly and in accordance with the
rules of natural justice in view of the fact that the appeliant was not
provided with copies of the objections. The appeliant was therefore, not
given an opportunity to contradict or comment on the statements of
those whose opinions were canvassed.

Dr. Barnett relied on T.A Miller Ltd. v Minister of Housing & Local
Government and Another [1967] 1 WLR 992. This case concerns an
appeal to the Minister against a decision of the local ‘planning authority
to serve upon the owners of a nursery an enforcement notice calling
upon them fo discontinue using part of their land as a "garden centre"

for retail sales. An inquiry was held by an inspector on behalf of the
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Minister, Objection was taken on behalf of the owners to the admission of
a letter from the director of a company who had previously owned the
land. The letter was received as evidence and statements therein
accepted although the writer was not called as a withess or cross-
examined. The owners' appeal was dismissed by the Minister.

On the owners’ application to the Court of Appedl for leave fo
appeal it was held, dismissing the appeal, that a tribunal such as the
inspector's inquiry was master of its own procedure subject to the
application of the rules of nalural justice and it could admit hearsay
evidence. Since the owners had a fair opportunity of commenting on
and contradicting the contents of the letter there was nothing contrary to
natural  justice in admitting it and the enforcement notice was good.
Counsel for the oppelldm‘ also relied on Fairmont Investments Lid. v.
Secretary of State for the Env;'ronmenf. [1976] 1 WLR 1255 where the House
of Lords held that it was contrary to naturdl justice for the Secretary of
State to confirm an order of a local authority on a basis of facts which the
owners had no opportunity of showing was erroneous and of an opinion
with which they had no opportunity 1o deal.

The evidence of Mr. Dixon is that at the time of the submission of
the 1998 application he was informed by Mr. White, the Acting Deputy
Building Supervisor of the KSAC, that objection had been received from

neighbours who had heard the sound of equipment clearing the site and
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that their objections would have fo be taken into account in considering
the application,
He further deponed:

“9, | requested Mr. White to provide the
applicant with copies of the objections but these
requests were refused but he allowed me to look:
at the objections and fo make notes. The
objections were made on the grounds that there
was noise emanating from the property but this
noise was caused by demolition activities with
respect to an old house and had nothing to do
with the applicant's normal religious activities”,

Regulation 6 of the Kingston and St. Andrew Building [Nofices and
Objections) Regulation 1938 speaks to objections. it provides:

“4 = (1) The owner or.occupier of an adjoining
holding and the owner of any holding within a

" radius of two hundred yards of a proposed site
may object to an approval of any plan
submitted in respect of such proposed site by
serving {personally or by registered sitejupon the
owner of the proposed site a notice in wiiting of
such objection and of the grounds thereof and
by delivering to the Building  Avuthority a
duplicate of such nofice together with  proof of
the service thereof on the owner of the
proposed sife.

(2)  Every such notice of objection shall
be in the form No.2 in the schedule and shall be
served upon the owner of the proposed site and
a copy thereof delivered to the Building Authorify
within thirty days after the day on which the
nofice of intention to submit plans shall have
been posted on the proposed site”.

As said before (wkheh dealing with ground 13} there is a legal duty

on the applicant to serve notice of intention to submit plans on the
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owners or occupiers of land adjoining the proposed site. Also the Building
Authority must take into consideration all objections before coming to @
determination on the plans - Regulation 7.

it is my view that the Building Authority would have no jurisdiction to
consider the plans if no notice had been served on such owners or
occupiers. There is no evidence that such no’r.ices were served by the
appellant. These objections came about when a community survey was
done. If in fact no such nofices were served can the appellant
complain that copies of objections were not provided them?2 | think not.

On the other hand if the applicant had duly served no’rice. on the
owners and/or occupiers and was not itself served with copies of
objections the question as to the effect of this breach of the rules of
fairness would arise. Would  the procedure of appeal satisfy the
requirements of fairmesse

Recently this Court in two cases considered the effect of an appeal
or the right of appeal on procedurally flawed decisions. [In  Owen
Vhandel v The Board of Management of Guys Hill High School SCCA
No.72/2000 delivered June 7, 2001 and Auburn Court Ltd. v. Kingston & St.
Andrew Corporation, The Building Surveyor and the Town & Couﬁfry
Planning Authority SCCA No. 99/97 delivered July 31, 2001 this court
examined a long line of cases dealing with this issue. In the Auburn Court

case this Court held at p.85:
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“The cases do show that in some instances the
statutory scheme may be so fashioned that
fairness may be dchieved by ensuring that the
ight to be heard is granted not by an
aoppearance and oral representations at the
earlier stage but by the grant of the opportunity
. for an appeadl by the person affected by the
decisions, at a later stage.”
The Court in the Auburn Court case examined the statutory provisions
under both the KSA Building Act and the TCP Act and Regulations made
thereunder relating to appeals from decisions of the Authorities and the
local planning authorities. The court found that on appeal an applicant’s
application is freated as an original application. Its plans and drawings
will be presented in support and it will be able to make its submissions. In
the Court's view, this was the type of ample statutory appeal
contemplated by Lord Bridge in Lloyd v McMahon [1987] A.C 625 at 709
where the learned Lord Justice held that “the scope of the statutory
appeal was ample as it could be and more ample than that of judicial
review". Itis my view therefore that the contention of the appeliant in this
ground {14) must also fail.
in Ground 16 the appellant claims that the learned judge erred in
holding that the Minister had no duty to disclose the nature and contents
of the legal advice he had obfoine_d and acted on in adjudicating on the
matter. In this regard Dr. Barnett submitted that it was clear from the

evidence that the Minister regarded the advice as essential to his arriving

at a decision. The opinion he obtained was therefore critical to the
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‘appelicn’f‘s interests.  In order 1o exercise his appeliate functions in a

judicial and fair manner the Minister should have invited the law officers fo

make submissions at the hearing so G5 to give the appellant an

opportunity o respond , he urged. He relied on The Board of Education v

Rice [191113 Al ER 36 and Rv Deputy Industrial Injuries Commt. Ex parte

Moore[1965] 2WLR 89.

| Thé evidence is that af the end of the appeal the Minister said:

“« | now have to get back to you os quickly as
possible with respect to getting the notes so that
we can get legal advice from the Aftorney
General and get back to you.”

On August 3, 1999 the Minister wrote Lascelles Dixon and Associates
advising:

“| make reference to the appeal made io me
under the Town and Country Planning Act
against the decision of the Town and Country
Planning Authority to refuse permission for the
caplioned development.

Having examined all the facts of this case, | am
satisfied that the decision of the Authority should
stand. The proposed development contemplates
both a change and an intensification of the
current usage, which will not be compatible with
the character of the area. My decision therefore
is to dismiss the appeal”.

It is important to note that the Minister reserved judgment with a view to

gefting leggl advice. There is no evidence whatsoever that he obtained

and considered any new facts or that the advice was not confined to

points of law in relation o the facts before the Minister, The question then
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is whether the rules of natural justice or of procedural faimess require the

b disclose to the applicant the leqal advice relating o the facts

Minister t

| of the case which he might have obtained.

The cases cited by Dr. Barnett are not in my view helpful in this

regard. The rules of natural justice require that a party to d dispute must

be given the opportunity fo controvert, correct or comment on any
evidence or information that may be relevant to the decision. If relevant
evidential material is not disclosed to a party, there is prima facie o
breach of natural justice Whé’rher the material in guestion arose before
during or after the hearing. However, | know of no such rQIe relating 1o
disclosure of legal advice. A parallel situation that comes to mind is the
Justices of the Peace seeking legal advice dofter their retirement to
consider"rheir verdict. They are entitled to receive legal advice from
their Clerk but not advice on the facts. It is not improper for the Clerk to
go with the Justices to their private rooms for the purpose of advising on
poinis of law. There is no duty on the Justices fo disclose the legal advice
received from their Clerk o the defendant, Accordingly, | hold that the
appellant’s contention in this ground cannot succeed.
Ground 17

In fhis the final ground, the appeliant claims that the fedmed trial
judge misdirected herself in holding that the appellant did not have g

legitimate expectation that once it submitted detailed plans which
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conformed with the Building Regulations they would be approved. Here

Dr. Barnett submitted that legitimate expectation was induced by the

terms of the grant of outline approval. The indication given by the

statutory authorities was that the development satisfied the general

planning criteria and that the plans so far submitted were in order. The

clear inducement was that detailed plans should be prepared and
submitted to satisfy the Building Regulafions. substantial expenses he

said were incurred in obtaining revocation of restrictive covenants and in

preparing detailed building plans. He placed reliance on the well known
case of Council of the Civil Service Unions et al v. Minister for Civil Service
[1984] 3 All ER 936 and Reg. v North and East Devon Health Authority ex.p
Coughlan [2000] 2 WLRé22. By this ground the fairmess of the conduct of
the statutory authorities is being challenged on the basis of legitimate
expecfd’rion.

The cases clearly establish that an aggrieved person was entifled
to invoke judicial review if he showed that a decision of a public
authority affected him by depriving him of some benefit or advaniage
which in the past he had been permitied to enjoy and which he could
legitimately expect to be permitted to continue to enjoy uniil he was

given reasons for its withdrawal and the opportunity to comment on those

reqasons.



| agree with Miss Benneft that for the follo

92

wing reasons, among

others, the appellants claim to legitimate expectation cannot spcceed:

1.

(i)

(i)

(i)

(v)

tvi)

(Vi)

(il

The 1978 application and approval were for change of use
only.

The 1978 grant of permission was not fransferable to the
appellant who was neither the applicant nor the owner at
the material time.

The 1992 application was for QOutline Building Approval -
page 31 of Record. |t could not be considered under the
KSA Building Act.

The 1993 Outline Building approval was conditional on the
appellant submitting detailed building plans for consideration
and approval prior to commencement of any construction
work.

The 1998 application was probably not made for approval of
detailed building drawings pursuant to the condition which
was attached to the 1993 Outline Building approval see p.42
of Record and affidavit of Ms. Blossom Samuels.

The 1998 Application was a new application which the
learned trial judge found fo have been made under both the
Building Act and the Planning Act.

Up to 1998 there was no application for building approval
under the KSA Building Act.

The refusal of the 1998 application would at least mean that
the appellant has failed to obtain the necessary building
approval under s.10 of the KSA Building Act.

Conclusion

The 1978 application relates only to the manner in which the existing

premises was to be used. It enured only to the benefit of the
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Metaphysical Study Group and not to the benefit of the Appeliant.

I was therefore limited in “scope and tenor”.

 Since 1992 the Building and Town Planning Committee of the KSAC
had a dual function. It considers applications for building approval
under the Building Act and applications for planning permission

under the Town and Country Planning Act,

The 1992 application could not have been made under both the
Building and Planning Acls as there is no provision for outline
application under the Building Act.

. The 1993 approval was a valid approval under the TCP Act but not
under the Building Act.

The fact that an applicant gets planning permission does not
necessarily mean he will get building approval.

. On the evidence the leamed frial judge correctly held that the
detailed building plans submitted in 1998 were not submitted
pursuant fo the 1993 approvail.

. The 1999 refusal of the planning application for the construction of
a multi-purpose building on the said premises by the Town and
Country Planning Authority is not unlawful or in breach of ifs

statutory duty.

. The Minister did not act ultra vires in hearing and dismissing the

appellant's appeal.
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The Minister did not act unfairly and in bredach of the rules of natural
justice in not disclosing to the appellant the legal advice which he
obtdined after hearing all the evidence and submissions.

/7. The appellant has failed fo show that the decisions of the public
authorities have deprived him of some benefi‘r or ochnfdge which
in the past he had been permitted to enjo.y and which he could
legitimately expéc’r to be permitted fo continue fo en}oy.

Accérdingly I would dismiss the appeal with costs to the respondents to

be taxed if not agreed.

ORDER:

FORTE, P:

Appeal dismissed. Costs to the respondents to be taxed if not

agreed.



