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· IN "!'HE -SUPREME COURT OF JUDICATURE OF JAMAICA 

I~ Ei.;!UITY 

tiDIT NO. E.R.C. Ml99 OF 1992 

Ii\: COURT 

IN THE YAATTER OF ALL THAT PARCEL of land 
part of TERRA NOVA No. SEVENTEEN WATERLOo 
ROAD, IN THE PARISH OF ST. ANDREW, being 

the Lot numbered Nine on the Plan of Nos. 
13, 15, and 17 Waterloo Read, aforesaid 
deposited in the ·Office of Titles on the 
~th day of January, 19~6, of the shape 
and dimensions and butting as appears by 

the Plan thereof hereunto annexed and 
being the land comprised in Certificate 
of Title registered at Volume 477 Folio 
90 of the Register Bcok of Titles now 
known as 10 Merrick Avenue Kingston 10 

in the parish of St. Andrew. 

AND 

IN THE MAT~ER OF RESTRICTIVE COVENANTS 

Ntw~ERED 5, 6 and 10 respectively, affecting 
the user hereof. 

AND 
IN THE MATTER OF the Restrictive Covenant 
(Discharge and Modification Act). 

hiss liillary Phillips and. Mrs. Denise Kitscn instructed by Messrs 
:,.;c)rkins, Grant, Stewart, f'hillips & Company for the Applicant, 
i:..ic:ac Equipment Limited. 

t-'1r. Clifton Daley, Miss Carol Vassell & Mr. Dwight Dacres instructed 
by L::!.ley, Walker & Lee Hing for the First Respondent Objector 
K\:.:ith Uutherford Lamb. 

11Jr. l~Lichael Hylton and Miss Debbie Fraser and Mr. Patrick McDonald 
instructed by Myers, Fletcher & Gordon fer the Secondaesporident 
·objector, . Terra25ova :t19·e2) Limited. 

+-

~~~RIN, J. 

Heard: June 17, 24, November 22, 23, 1993 

& January 28£ 1994. 

This is an applicaticn by Originating Notice of Motion on 

lJeh~lf of Midac Equipment Limited under Secticn 5 of the Restrictive 

Ccvenants (Discharge and Mcdification )Act seeking the following 

•'c.;clarations: 

) 
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0 1. Whether all that parcel of land now 

known as 10 kerrick Avenue part of 

Terra Nova number Seventeen Waterloo 

Road, and being the land comprised 

in Certificate of Title registered 

at Volume 477 Folio 90 of the Regis

ter Book of Titles is affected by 

the restrictions imposed by Instrument 

of transfer number 90867. 

2. What, upon the true construction of the 

said Instrument of Transfer, is the 

nature and Gxtent of the restrictions 

thereby imposed and whether the same 

are enforceabl~, and if so, by whoma 0 

The applicant is the registered proprietor of lands comprised 

in Certificate of Title registered at Volume 477 Felio 90 of the 

i\.0gister Book cf Titles being all that parcel of land now known 

~ :s 10 .l.liierrick Avenue, Kingston 10 in the parish of St. Andrew. 

'l'ht:: applicant acquired title tc these lands by Instrument of Transfer 

re~istered on 20th July, 1981 and the Certificate of Title states 

tts fellows:-

8 'l'he abovenamed Mary Connelly Christie 
covenants with Frank Merrick Watson 
the Registered proprietor of the remain
ing land ccmprised in Certificate of 
Title registered in Volume 480 Folio 
51 abeve mentioned his heirs executors 
administratcrs transferees and assign 
to observe the following restrictive 
covenants." cf which Nos. 5, 6, and 10 
are in the following terms:-

0 5. That the land shall not be used save 
for residential puriJc.ises or any 
purpose in respect theretc . 

6. That nc <lwelling house shall be 
erected en the said land at a 
ccst or value of less than 111700 
including any used cut-builcings. 

10. That nr.:· church, schc.·ol, tavern, livery, 
stables er 0f fensive trade business 
or cccupation shall be permitte<l en 
th~ said lanos." 

'l'h<... first and second cbjectc-rs are the registered cwners cf other 

l ::i nds forming part of the 0 Terra Neva 0 estate and their certificatf.s 

sl1 w ~hat their estates are subject to incumbr~nces not all of which 

:ir.-. · ic~entical to those of the applicant. Indeed there are no restric· 
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tivc covenants on the Certificate of Title of the second objector. 

The relevant conveyancing history may be summarised as follows : 

i x Certificate of Title registered at Volume 480 Felio 51 lands were 

rc1_1istered in the name of Frank Watson. That the said Frank Watson 

zuL···i.:iivided the lands then comprised in Certificate of Title regis

te..ccd 480 Folio 51 and transfer the lands comprised in Certificate 

nf Title registered at Volo477 Folio 90 to Mary Cc.nnelley Christie 

Ly w;::..y of Instrument of Transfer No. 70867 dated the 3rd April, 19.t:l7 o 

11· ary Connelley Christie died and the said land was transferred by 

hc ·r 1;ersonal representative, Kathleen Avis Christie, to Norbrook 

..l!'urniture Company Limited by way of •rransfer No. 2881 ~4 dated 11th 

;-.:.ncl registered en 13th ,July, 1972. The said land was transferred 

t( the applicant. 

The land formerly registered at Volume 479 Felio 78 and ownec 

by Keith Lamb was part of land registered at Volume 480 Folio 51 and 

"',.,s cut off and transferred by Frank Watson to Hubert and Ivy Lowe 

wh•} covenanted with Frank Watson the registered proprietor of the 

l.'f::lh•_dning land comprised in Certificate of Title registered at 

Vulo 4BG Folio 51 his heirs, executor, administrator, transferees 

Llllu assigns tc observe, inter alia, the following restrictive 

covenant:-

(4 ) "The said land shall net be used 
save for residential purposes 
0r any purp..:·se in respect thereteo ~ 11 

By Instrument c·f Transfer Nv. 70867 dated April 3, 1947, 

Frnnk Watsvn transferred tc Mary Christie the lands ccmprised in 

tht.: baid certificate of title subject tc the incumbrances noted 

ther~-:. n and being a pcrticn of the lands registered at Volume 480 

~· lL 51. The instrument cf transfer further states: 

"And the said hary C0nnelley Christie 
covenants with the said Frank Merrick 
Watson his heirs, executors administrat~rs, 
transferees and "ilssiqns toj observe. the· . 
r~str.fctivE! covenants set out in the schedule 
hereto"o 

The schedule contains ten restrictive ccvenants including 

n.um~_iers five, six and ten which I have already stuted supra. 
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The Restrictive Covenants (Dischar9e an<'l Modification) 

i-:.ct sc far as is relevant provides as follows:-.~-

Secticns as. 'l'he Sui;:r€me Ccurt shall have powsr 
on the applicati0n by motion cf the 
Town anCl Cvuntry Planning Authcrity 
or any person interested -

(a) tc dee la.re whether or not in any 
rarticular case any freehold land 
is affected by u restriction imposed 
by any instrument~ er 

(b) to rleclare what, upon thr true 
cr:nstruction of any instruroent 
l 'UZ'l~'' rting to impc;se a restric·-· 
ti~n, is the nature and extent 
1.) f the restriction there.hy imrcsetl 
and whether the same is enfcrccable 
anf'. if sc, by whom. 

6. An Or<ler ma.y be mace under this Act nctwith·· 
standing thnt any instrument which is 
allcgeG tt-. impcse the restrictic1n intended 
tc.: he \ : isch~r\jec!, modified, ur c1enlt with 
way n~ .. t hc:.ve Leen vrcduced to thi.; C.:;urt, 
er the '1'uf;e in Chambers, as the c.:1s€ may 
be, ant"~ tl1l~ Court c...r Judge m<:1y act.: c.n such 
evili~nct;;; t..:f that instrument .:is the C0urt 
or Judge ll.:--1y think sufficient." 

At the very outs~t ~.r. Daley made a ~ruliminary objection 

t · · the hearing cf the mr:ticn en the Lasis that c::tll the partit:!s 

:•re net Lefore the C·. ·-urt. and. the status cf the c:;..i.JI-licant merely 

< L-.t.)'..:nC.s upcn a Cunsent Or(":cr which permittecl it tc bring the pr0co<> .. 

1.~1-...: ~.. I dismissed the i)reliminary pc int sinco it was abundantly 

ci.c;lr that the statutE; ~<.-:ve the ar:plicant a ri<jht tc· bring the 

l r 1 . c~edin<;s. 

i• · l!5!":> Fhillips with her usual clarity ancJ. skill su.1Jmitted the foll;'Wi!. , . 

1. 'I'he burden of the hOStrictive c, .. venants will cnly run with 

'th(;. land in Equity anu he cnforc€able against it if it has been 

w:.Lc(~ for i.;rctecticn cf the covenanted land which lane.i has been clearll' 

i1...€ntified. 

2n 'l'he: cnly persc.'n whr have tht! benefit ,:;f the ccvenant is Frank 

V•1<_tscn while the cnly p<:!rscn u~c;n whc.m the burc.lon exists would have 

:c.un Mary Christie. 'l'h~ wc,rds usc:d in the Instruwcnt of Transfer 

(:~. net annex the benefit cf the cuvenant tG u.ny i:·articular land. 

3. 1''or an indivi\'.ual to be entitled to the l":cnefit of a R€strictivi... 

C('venant he must he an express assign cf the benefit cf the liestri.:;tiv~· 

Cc:venant and of SC'me 0r all of the lan<l fr:r the J.. rr.tection of which 

it was taken. 



- 5 -

{. Just because thEr~ is a sul:division does net make it a 

J.:uilc;ing Scheme. There must be reciprocity Gf c~hligations which 
. • .. 

the- parties are aware rif at the time Gf purchase. The mere laying 

c f ~r01'erty in lets ~.nd tll€ taking cf various covenants _frcm ~urchasers 

fs ·net sufficient tc imply a Building Scheme:· o 

:eiir. Daly with cexter.ity and skill made the fellowing 

sub:zrissicns;; 

.i.. n The l~pplication was net bonafides and irrelevant to the issues 

j r: ined between the o.hjcctc•r and the applicant. 

As I indicat~~ supra, the applicant has ~ right to come tc 

Court en Moti<:""n in respect cf the determinatic·n ~ .f his right anrl 

th .. refore I cannot accept his submission that the matter shoulc1 

i.. ·C btayed. 

"'· - By reason cf the operction cf the Uegistratinn cf Titles Act 

the t.ransferees 0f any .;·f these lets are bcun<". fa.:r the benefit t;f 

t.h1dr heirs and successc:rs tc cbserve these restrictive: covenants. 

J.UlY of them is entitlec tl: resist its removal on breach. 

3c The wcrds on the transfer are adequate tn annex the benefit 

< f the covenant. Pr0videG the instrument is unri~r the Registration 

-: f: 'l'itles lict where there is a suLuivision of lanc.i every covenant 

taken by the transferee enu.res f~r the Lenefit of i~·ort cf the 

remaining land whether er nc.·t any apr.;rcpriata wrr:~s c·f annexation 

0 rG used. 

... • lJ.. Building Scheme is imr..·lied by law since c.ne cculd not have 

th<.- s~ various 10ts lair:~ r..,ut without having a BuiL.!ing Sch£.:me apr r. -vc.;.- ~ .. 

~1.·fr~r~ is also evidence cf an instrument relatin~ t(1 a Luilcling scheme 

~.cs1;ite unsuccessful efforts c,f the c.bjectc.r to fine'" it. 

'!'here were no submissic..ns C·n behalf of the Second Object<..:r 

.;.nu Ccunsel in fact statec; that there was n,) c-t,ject.icn tc-, the ai:1.>li 

cation. 

I pr0pose tc.·~ r~e:~l with the submissicns on hehalf cf the 

first objector. 

I accept as relevant anri ap~ly the followin~ eloquent stat~· 

m~nt frc;m Cozens - Hardy Mk. in the celebraten case 0f Rei(! v. ~icker~ 

~~af~ (1908 - 10) AER 298 at p.300: 
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•1f on a sale of part of an estate 
the purchaser covenants with the 
vendor, his heirs and assigns, not 
to deal with the purchased property 
in a particular way, a subsequent 
purchaser of part of the estate does 
not take the benefit of the covenant 
unless (a) he is an express assignee 
of the covenant, as distinct fr0m 
assignee of the land or (b) the 
restrictive covenant is expressed 
to be for the benefit and protection 
of the rJarticular parcel purchased 
by the subsequent purchaser. In the 
case of (a) of course the subsequent 
purchaser can sue. In the case of 
(b) the benefit of the covenant passes 
to the purchaser whether he knew of 
its existence er not. It is in the 
nature of an easement attached to his 
property as the dcminant tenement. 
But unless either (a) or (b) can be 
established, it remains for the ven<'lcr 
to enfc.rce or abstain from enforcing 
the restrictive covenant. For cxar.rrl~, 
I sell a ~iece of land with a covenant 
that no pu!.~lic house shall be erected 
therecno I sell the adjoining let tc 
a purchaser whc is ignorant of the 
existence of the covenunt. I am at 
full li:bErty tc release the covenant, 
er to assi~n the benefit of it tc any 
particular rurchaser, or to deal with 
the rest of my lana as I think fit. 
It is irrelevant to urge that the per
fcnnance of the ccvenant would be greatly 
for the benefit cf the adjoining lann. 
The benefit cf a covenant capal•le of being 
annexed to lane, but nut expressed tc be sc 
annexed either by the deed containing the 
covenant er by scme subsequent instrument 
execut<:Jd b~ the ccvenantee, does not .I: ass 
as an incic~nt of land on a suEses!J:ent 
conveyance~• See Renals v. Ccwfishaw. 
(1878) 9 Ch. D 125 and Rogers Vo .¥.9_!!.E?9t;C!<l 
(1900) 2 Ch. 288. 

· (em~~~~is:~~e) 
There were in the Inst=umen€ of Transfer tc Mary Christie 

n--, w.:;rds stating that the restrictive covenants therein were intendc•-. 

h :r the benefit c:,f any land retained by Frank Watson. hs apparent 

:L.r< .m subsequent transfers en the Register cf Title, lano was retain01l 

l ;y the vendor. It is not kncwn whether lands remainecl in their 

h : .ncm thereafter. Furthermcre, the Instrument <;f Transfer tc:, Hubert 

· ·:rn~ Ivy Lowe ccntains nr express assignment by Frank Watson <:if any 

ri'~. hts granted to them by Mary Christie• s CQVenants and there is 

n c:. evidence cf any subseqilent assignment of such rishts to Keith L.:unl: .. 
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As Lord Jauncey pointed out in Jamaica Mutual Life Assuran~c 

.$_oc_iety v. Hillsborough Ltd. etal Privy Council AiJ)eal No. 4 of 198:1 

r.1t J. ~ o 6 - 0 It is now well established that there are two prerequisit1..• :.; 

of .:l building scheme namely~-

(1) the identification of the land to which the scheme 
relatesr anr:.! 

(2) an acceptance hy each purchaser of part of the lands 
from the comrncn vendor that. the benefit of the covenant5 
into which h~ has entered will enure t~ the vendor 
and tc others deriving title from him and that he 
corresprndingly will enjcy the benefit of covenants 
entE:?red intc by other purchasers of f iart of the land. 
H.eciprocity of obligations between rurchasers of 
different i;lots is essential. 11 

In White v. ~ii2u Mansions Limited (1930) 1 Ch. 351 Green 

!:·! ~ h . <:it page 362 saich ~ 

a ••••••• th~re are certain matters which 
must be present before it is possible 
to say that cc.venants entered into by a 
number of persons, net with one another, 
but with somebody else, are mutually 
enfcrccoblc. The first thing that must 
be present in my view is this, there must 
be some C(;nunon regulatL-ms intendec tc 
apply to the whole of the estato in develop
ment. ~1hen I say connnon re']Ulations, I <lo 
not exclude" cf course, the possihility that 
the regulaticns may differ in (1.iffere:nt parts 
of the estate, or that they may l:ie suhject 
to relrumticn. The material thin<; t think 
is that every purchaser in order that this 
principle Ct?Jl apply, must know when he buys 
what are the regulations to which he is 
subjectin(] himself, ana. what are the regu
lations tc' which other rurchasers on the 
estate will be called u1;on to subject themselves. 
Unless ynu have that" it is quitt:: imrc.ssible 
in my judgmc=nt tu draw the n~cessrlry inference, 
whether ycu refer to it as an agreement or as 
a community c.1f interests im1.orting reciprcci ty 
of obligaticns." 

Whether these n1atters exist may be determin~c as questions 

:.i. f<_ct from the relevant circumstances surrQundin<; the sales by 

t.ht-~ ccmmon vendcr t c· the various purchasers. 

In my view it can hardly be said that the restrictive covenants 

in the transfers before the Court were intended tc. benefit only the 

lanr:. s therein mention~n and none other. More significantly there 

is n1• thin9 in either Instrument of Transfer to suggest that the 

VLndors were selling off a number of lets as part of a scheme • 

. • I 
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l!'urthermore, there is nothing in either Instrument to suggest 

that the purchaser had assumecl an obligation to anyone other than 

the vendors or had acquired the benefit of cbligations incurred 

~y ether persons. There is no evidence surrounding the circumstanc~s 

r_ f. thf: sale in relati0n tr· advertisements and r qr;r0sentaticns, if 

~ny, made to purch~s~rs .. 

In the absence of any such evidence th€ terms of the Instrum ,•m 

of 'l'ransfer alone fall short of what is requirEf~ t o estaLlish 

Ccrnmunity of interests er reciprocity of cbligaticns hetween purchascn, .. 

I accept as relevant to the instant cas£: the statement of 

\.; •ff J.. in Re Wemble¥. .... ~!...tr~ Estate Company L~t~sP s Transfer (1968) 

Cho ~~91 at p.503 and cit£d with apvroval in Jainai.cu. ~·utual Life ·- --·- --------
: ~r.'...~1'.lrance Soci~ty v • . !fil!.~bprc-ugh (Supra) at p., 8 .. ., ., o... "tc imr·lY 

c_, '::uilcling scheme frrm no mere than a conun0n vendcr ancl the existenc>.: 

:1f c l::nuncn covenants wc,uld be going much too far. " 

Finally Mr. Daly subm.i ttec that in light ··:f Sec. 6 of the 

HfJStrictive Ccvenants (Discharged & Mu3ificotir n) Act the order 

sh. ulc he made in his favour despite his unsuccessful effcrts t< · 

;: r c·r.uce the relevant instrument. In response I must hasten to '3C~l1 

that I am ~ound tn dt;al with the case upcn the t..!Vitnnce as it stan(l~ 

t~ n ·_:. nvcin conjecture nr.' matter huw attractive this :mr;iy be. 

In applying the princir;les cf law tc the clVuilable eviu~nce 

with the valuable help :_Jf the arguments of counsels e n beth sic~es 

I finu myself forcea t ..; the ccnclusiun that the argumC!nts cf the 

ldrst hespc.,nuent Objectc r that a builc1iny schem£ t::xiste<l fail~ 

Fur the furec;oins reasons I make the fl_ llcwiny declaratic:,ns ~ 

1. The Pr:.J.rcel e-f land n<..:w kncwn as 10 i.,~rrick 1~v~nuc, 

is ncit af f~cted by the restrictions imp1.)sed by 

Instrument cf 'l'ransfer numberuc 70867. 

2. Uren the true: c0nstruction cf the s0ict Instrument 

c-f tri'.nsfer the nature an<l extent < -, f tht:! restricti:Jn~ 

thert:!l:y iir.r·( se<l are personal c.nly 2.n,-t are only 

c:?nforc~al:le Ly the original ccvennnt<-r and convenant,;· . 
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Because 

(a) the benefit was not expressly annexed to any 

other lane 

(b) the ccvenants imposed did not cnure for the 

benefit cf any other lands. 

(c) the original ccvenantee did not assign the 

benefit cf the covenant, and 

(d) there was no building scheme in uvidence at 

the time when the covenants were impr,sed. 

I award Costs tc the applicants against the First Respondeni 

Objector to be agreed .or taxed. 
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