IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT WG, C.L. T118/84

BETWEEN CWEN THARKUR PLAINTIFF
AHD CLEVELAND WILLIAMS DEFENDANT
TENE
Cizim ard Counter Claim in Negligence as— e
D, McKoy instructed by J. V. Ricketts for the Plaintiff. PR G

A

¥. March instructed by Dumn, Cox and Orrett for the Defendant. Ei”/@:::_w_mmeJ”

Hearing on April 3, 4, amd 13, 1929

JUDGMENT

BINGHAM J,

The Ciaim and Counter-Claim in this mziter is the result
of a collision between two motor vehicles, being 2 Cortine moter car
cvned and driven by the plaintiff, and a volkswagon motor car owned aud
driven by the defendant. This collision tock place on Christmas Day,
December 25, 1983 along the Barham mein rced in the parish of Westmorelend,

As a result ¢f the collisionr both motor vehicles were extensively
damzged. The plazintiff’s car was completely written off and the
defendant's vehicle received damage from its right front and side which
2xtended to the right rear bumper. This car could, however, be driven
away following the collisicn,

As a further consequence . 3f the impact; the plaintiff znd =
passenger in his car, cne S5imon MeIntesh as well as the defendamt =11
received injurics.

The plaintifi suffered = lacerztion over the posterior aspect
of the right elbow with a comminuted compound fracture of the right
humerus invelving the joint surface cf the bone with & corresponding
injury to the right elbow joint; This has now left hinm, when he was
last examined by the Orthopaedic Surgeon who ettended to him at the
Cornwall Regional Hospital om April 11, 1984, with a permanent partisl
disability due to the loss of flexion of the right hand of a range

cf between 40° ~ 70°.
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The plaintiff's clzim in negligence was launchéd*ﬁcccrdiﬂgly
under-two'ﬁain'héads'df'damagés-namelysh

1. Special Damages rosulting from the damage to his

" ‘metor car and the injuries to himself with the
‘“incidental cxpenses fldwing-théréffoﬁg-and included
‘2 consequential claim for loss of income for the™
pericd that he was incapacitated following-the
" collision,
2. ‘Gene¥al Damages - this baged uponsw
‘a. Pain and suffering resulting from the
injuries and Loss of Amenities.
B, Loss of Prospective earnings =5 a result
of the permanent disability to hiébright
hand,

The defendant suffered a laceration of the cornza cf the
right eye caugeﬁ.by broken glass from a shattered rigﬁt front vent
window which-resﬁlted in his having tc undergo two operations to
the eye.  As a result of this injury, he now has to wear eyegiasses
and & contact lens is reccmmended for use in his right eye. l

Hiz ccunter claim in negligence has also been lavnched
under twe main heads namely:

1. Speciel Demages based on the damage to his motor

car; and forx loss of ‘use while thé vehicle was
undergoing repairs, as for medical and other

. iricidental expesuses incurred im conmection with

| the visits maede to the hospital for the operation’

to his right eye and fcrifollow—uﬁ'treaément;

2, General Damages ~ This has its genesis in the Clain

for personszl injuries resulfing'from the'injur;.tc o
the right eye and falls to' be assessed on'th; %géis';
of pain and suffering and loss of amenities.

The nature =nd extent of the Claidm and counter claim'%iii““

be explored more fully later on in this-judgmént,'sélfhé need arises

after’ the primary issue-as to 1iability has been determined.
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. The Evidence. -

It is clear from the .cutset .that having regard to the.
manner in which the case for both sides was presented, and on the
evidence which emerged. in support of the respective claims, there -
can only be a determination either that the plaintiff was fully
blameworthy, or that the defendant was liable for the collision
that occurred.. ..

In my view, the Court camnot in the absence of any
evidence or an inference leaving rcom for a probable finding of
contributory negligence arrive.at.such.a conelusion, as it is act
the duty of a Court to determine a case based upon non-existent facts;
or in the case of doubt as.to which of the two accounts i . the more
probable, to speculate as to what might have beem the true positiom.
The Court has to come to a final determination in all these cases
based upon the evidence before. it and such. reasonable: inferences as
czn be drawn from that evidence.

With these. factors, therefore, firmly fixed in-énafs‘mind;

‘I will now proceed to examine the respective accounts given .
by the plgintiff znd his witness and that_given-in.rgsponseﬁby the. .
defendant. .

It may be convenient at this stage to mention, in passing
that om the evidence which emerged duripg”the,hga:ipg, there were
two persoms travelling in. the plaintiff’s car, namely the plaintiffs ard
Simon McIntosh. Both gave evidence as to how-the collisien took
place. The defendant, on the.other hand, scught to rest his case on
his own testimony. He called no witnesses in support of his account
as to how he was saying the cdllision oeccurred. This, despite the fact
that it emerged from the.evidence that there_ye;e five other mele
adults travelling alcng with the defendant in his car at the time of
the collision. All these perscns: are close. relatives.of the defendant.

Cf these persons. there was. evidance that at least one is still
available, and. there was.no evidence emerging from the defendant that of
the other four there --are not others who were available at the time of

the hearing. to give evidence supporting the defendant’s account.
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Ne#effﬁeleé the final determlnation on ‘the issue’ of liability
will ultimately rest when these two accounts are examlned, as to
which'of the two is the'mofe probeble.

The Plainciff‘é“AéEouﬁt o

The plaintlff testified that on December 25, 1983, a
Sunday afternoon around two o three o'eleek he was driving his
Cortina motor car~on the Barham main road travelling in the
direction of Amity. Along with him in thé car was Simonm Melhtesh;
While megotiating a Blind left hand cormer hé blew his horn and was
keeping to his extreme left procesding at z speed of about 20 miles
per hour. On reaching :in the"miejle'Qf'the'éoreer,:he'suddenly
camé upor & Volswagon motor car driven by the defeﬁdahi'ﬁh;ghjﬁes"
prcceediqgi%@iﬁﬁé oppoSite'-direction and was then abaut a haif:pf'e:
chaiquaway.l This car was travelling at a fast rate of speed, which
the plaintiff estimated around at 40 miles per hour cut the cormer

and was heading for a head-on coliisicn with the plaintiff's car, He

applied his brakes and swerved to his left, but was unable to aveoid

the ccllision. The right front section of both vehicles collided.

The feiee“df.tﬂe impact caused his car to come to rest with the left
front wheel ef-e'dlstarce‘ of abbut two feet from its left bank.

The defeede;t;seeehicie continﬁe&'following theleellisioﬁ ’
pass the'plaiutiff“efeef and came to rest about cﬁefeheiﬁ to the
rear of the”plaintifféé'cer, on the seme side of the road as;thatlﬁ

vehicie.
" Following “the collisicn, one Wellésley'Wiliiams; the' .

defendant's uncle and a passneger in the front of defendant’ s. Car,

came out of thet VEthLe along’ with the defendant. The plaintiff also,ﬁ-

alighted from his vehiéleQ' A stotement was made by Wellesley Williams

to the plaintiff concerning his manmer of driving and the eause'ef the; . -

"y

collision. This statement which souﬁht to attrlbute the blame for, th@f
COlllSlOﬂ to’ the defendant was made 1n hlS presence and hearlné.j @;15
statement_eomlnsﬁas it was from one who was the‘unele“gf theJQefeﬁdant
and ahpaseenger ie his car evoked o reéﬁo@eefftqm'h;msg

[

the Sdvenna la Mar Public Hospital where he was admitted snd trdated for

R

" A passing motorist assisted the ?1einpiff'iq_beiﬁg:t§ged tc
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his inju;ig§,__3e‘réﬁ§ipgd there fér somé_phgee'weeké.,.3; ;;sﬂiéter
transferred t5‘the,Cornwall_Rggiqnél_Hospi;al“fo; furthér t:eatmenf.

The plaintiff’s account wasfsuﬁportgd to ailargé éxtent;by_
the witness, Simon McIntosh. It is clear from Mr. M;Intésh?s_::;i
demeanour that here was a plaiﬁ,_simple rural tfaéesman'who:was the
sort of persép.not given_to_mincing:his.wcrds, _Hiélaccounﬁ was‘; __
related in #_éimgle_and_difect, mapner and I was impressed by the |
frank manner in which he gave his testimony. His account was that
while travelling in the.f;ontrsea; of the plaintiff's car which
was prpcegding_from_Red_Hiils in the Burnt Savannah area to Georges
Plain iu_theréaurse of_the_journey»aléng Eﬁe_Barhém,main road he saw
a car:apprpachigg end "it choﬁped.the.cerner ~end run right into the .
plai"n'tiffr"’s car.” He estimated the_- speed o'f: the. plai_ntiff‘.'s ear at
the time of the collision at about 20 miles per hour and that of the.
defendantfs car at abeut 40 ﬁiles perfﬁour.  He further supported the
plaintiff’s. account as to his reaction on the approach of the defendant'’s
vehicle and the distance and position that the defendant’s cé¥ evéntually
came to-rest.foiinwipg the collision. His account differed from that of
the. plaintiff in_that he denies hearing.the_plaintiff-sounding_his hora
on appfqaching_the_co:ne: and desgribes.the plaintiff's vehicle as being
still in motion when the golliéipn.took:place‘ He further related
hearing,the_statement made bj_wellesley_Williams, who he knew as
Baﬁa ﬁilliams, in_the-preéence_and hearing_of the-defendaﬁt.

The Defendant®s Account

Thg defendant who-hails from Westmoreland was at the time
af éthe_collision_living_and.working‘in Kingston. .On Christmas Day
lSBé;ihg_hadﬂtaken his wife and children to visit his relatives
leaving K;pgstqn f:ém 6:3C a.m. . According té himehe arrivedlin e
_Westmore;and_qround l2:30 p.m. and after havipgﬂluﬁch and_visiting
relativeg,.ground _5:3;0,1)_._:11° he‘was on his,way_té_visit,his sick  1
g;andfathe;.” Alsc in the car, which is_}iéensed”to-Jca;ryff%vq
persons including the driver, were his father_gnd.We;leslgg‘Williéms,
both of whom were.éeafed_ig the fropt of.;hg_carﬁﬁith him. . In the
rear séatxwgfe.his_twp;g;de:_b;otﬁeﬁgysnd anamily.frignde_whilgm

procee@ing_@ruund_aurigh; hand corner, travelling about 30 niles

e A
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per hour and keeping close to his left he blew his horn° He then saw
the plaintiff s motor car approachlng about ten yards away and on his
side of the road. He swerved to hlS left to av01d the approaching
vehitle but he could not escape it from hitting into his car. It
was while his car was tonching the left bank that the plaintlff 8
vehicle collided into it. HlS car came-to rest on his correct gide
of the road.l The plaintiff s car eventually came to a stop behind
his car and on the same 31de of the road.

Although the defendant under cross examination sought to
testify that the COYRer was not a blina corner and strongly contended
that one could see around 1t, he cauld give no rational explanation
as to why in the circumstances as related by him he was not able to
age the plaintiff“s car as it made its approach before it was temn
yards away from his vehicle.x Although on the evldence of the
plaintiff the width of the road was estimated to be about 16 feet,
the defendant sought in his account to estimate the w1dth of the
road as being about ten to twelve feet.. Both the plaintiff s
account as to the estimated width of the road as well as the corner
being a blind right ‘hand corner for the approaching vehicle (the
defendant s car) had not been challenged in cross examination.

e ..:SOn the ba31s of the respective accounts it is clear that
the account as related by the plaintiff and his witness ought to be
accepted as the more probablc of the two versions as to how the
collision occurred and that a finding cf culpablllty on ‘the part

of the defendant rollowed 1nexorably from the ev:tdence°

Conclusions and Findings of Facts,

If@ Having regard to the unchallenged evidence of the
plaintiff as to the corner being a left hand curve
- for his car to megotiate it would be more reasonable
. to expect that he would 'hug the corner’ and there
Anould_not,beﬁthe necesaity for him to have to
encroach over unte the defendant's half of the road
in negotiating it.
2; ,?he account as to the:corner being a blind corner

...ané a right hand corner for the defendant’s vehicle
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to negot1ate is con31stent w1th both drivers, not

belna aware of the presence of the other vehicle

unt11 they were positicned at what on the evidence

was a short dlstance from each other, which is borne .

out by the evidences being halfva chaln accordlngA

to the plalntlff and his WltnESuy and ten yar&s j{”*_aun
accecrding to the defendant. .

In the light of the foregoing, it would eqeeily

cast greﬁe doubt on fhe cre@ibility ofuehe defendee;“sa
account that he was able to eee around eheveereer. Hed
this been so then one would be}lead te coeclﬁde_that .
the defendant in those circeﬁefeeces‘epuld not heye_
been keeping a proper look-out in failing.to obserje
the approach znd position of the'pleintiff‘S'vehie;e_

from a much greeter distance.

Apart from the oral testlmony of’ the plalntlff and his

witness being the more prohable of the two accounts,

there is the added weight to be attached to the

.plalntiff s aécount- from the support to be fcund 1n the

ev1dence as to the damage to the respective vehicles

as:

a. The damage to the ﬁiaintiff’s car was
eoncehtrated te ;he_rightsf;ont of the
grill, bumper and fender. ‘Thie is ebnéistent
with the vehicle being struck a.glaecing
blow to that erea-ﬁhile alﬁesef;tetiOﬂefyi'

b, The damage to'the”defendeﬁfwe'eetgénuther.
other hand extending as it does from the
right front bueper”aﬁd‘elong the entire
'rigtheide‘dqﬁn'ﬁeltﬁe'fiéht rear bumper is
consistent with'the‘riéhﬁﬁffent 6f.fhe defendant's
-car: collldlng inte the rlght front of the

plaintiff's vehlcle and attemptlng to swerve

.+ oaway from the pleintiff‘s vehicle back to

.its correct hend thus causing the entire
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right side of the'defendant’s car to
“Acome into-contact‘With:right“frOnt"‘
 {section*of'thefplaintiff's~veh1eleﬁ‘.
RS- P fiadiag oT"question of liability in favour of the =
' plaintiff is further fortified by concluding that
“the;eefendant'in’all-probability waSiunable'to
”'propetly*control'hislvehicle oue'to*thetexeeSS of
passengers inlthe-vehicle having=regard'to*the o
presence 1n the front of his father and’ uncle
'“Wellesley Williams ina situation which' properly -
e talled for only one' adult Derson in that section
apart from the driver.
‘When: all these factors are taken into conslderation and
the oral testxmony is weighed and examlned’along with the real’
evidence aé to the phy51ea1 lafout-of“the:areag coupled”WIth'the"“"'
damage to’ both vehlcles, I was 1ead 1rrestib1y to theé conclusion
that ‘the collision took place in the manner “as descrlbed by the
plaintiff and his witness)’ and I rejected the defendant's account and
found the defendant was solely blame for the collision. For the reasons
which' I had indicated frbm the: ontset based on the evidence there exists
no rational basis for a flnding of contributory negligence on ~the
plaintiff's part. |
Daibages
'The‘questionxof;liability having been determined, I will ~
now tirn mﬁuattentionﬁtoJthe*issue'Of damaéesi'””' |
“This falls to be considered under two broad heads:-
10 Special Damages. | ' ”
'”R”fa"-General-Damages,:'

§peti§fhbaﬁages =

It may be convenient to refer to the partlculars of Speclal

LN

'Damages as set out in’ the Statement of" Claim.‘“In thlSuregard my -

PSS RO f
{'r. : : iy

“task has beén: somewhat made easier’'as certain of the items clalmed

have been agreed to.
'In respect to the claim for the value of the plaintiff's car,

where a sum of $3500 was claimed, this sum has been agreed at $2590.

j

5
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The amount of $240- claimed for t;éveliipg expensesi?%
Cornwail Regional Hospital: is also-agreed. . -: ...
This is alsopthe‘positionfinfresﬁect;toﬁthe sum of $70 claimed

for the pgép;éfgdbtaiﬁingmthggm@@icalﬁrgports,ﬁfl,&:.

Lol I#fscaﬁaraas;the_tptal_sumbqigimed;for;10555of income
$10,000 being 20 weeks at: $500 per wegk,'apsumpof:$73200 was agreed.

Jihia-leaves;the;claim*for;lossuofwuse;of:$3,600.a§:being

the only_areaiundét.this.ﬁead in issue. In thiémiegard the evidence
is that the plaintiff used his moforca# in: his business as a
mechaﬁig'ip;wttavelling~from-GrangegEill;tonSavaﬁna"La?Mar and
elsewherepto:pbtain,mptor.vehicleﬂparts-fof uge: in his: work. He
has claimed loss of use for six weeksia;_a:cost-éf~$690 per week.
This is the normal period allowable. in cases whgre/:éhicle:has been
written off as a total loss to...nable.a plaintiff: to-secure:a -
replacemeﬁ;%#ehiclg; During.this-pgripd-the,pléintiff hired a car -
from one Tony Muthra of Burnt Savannsh at a cost of:$600: per week for
rentalmﬂ;Tﬁisbéﬁi&gnce wasinotméhéilengeg,_-Ehé;sumaclaimed;appea;sgn
to.beﬁ;eagénablélangaaccordigg;y I-find that. there has been sufﬁicigpt
_p;ppf:oflsﬁch an expenditure and award the sum as claimed.
+wn soc. When all these ampuntsaaxéhguantified the. total amount.. ..
recoverable under. the headnof,Spepial.Damages:is~$139370; Caeeiy

General Damages

This head of damages falls to be assessed on the bgg;g;gﬁgi
pain and suffering and loss, of amenities as well as having regard to
the extent of the flaintifffs;injury,bging~assessed.ingISBA-as-a"‘
permaﬁéﬂi 7.pau:ft:_:i._a.:_i._.d:i.sab:i_lij:y_.._of;:__t:j_h;a- range bf‘40° -1 60° loss of
flexion of the right hand, a further award for loss of prospective
earnings having regard to the reductlon in the plaintiff's: income

brought about by the resultant injury to his rlght hand.

.The Nature ‘and- Extent of- the. Plaint1ff°s Injury. -
Following the colllslon on. 25th December,-1983. the plaintiff was
admittedato_the.Savanna LawMar Publlc Hospztal -+ The- Medlcal report

£ Dr. Y. S. Mohan dated July 6, 1984 (Exhiblt 14) stated- that:
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"This is to certify that Owén Tharkur aged 35°years '
~was admitted at Savanna La Mar Hospital on December .25, .
. 1983 with a history-of hav1ng been involved in a Motor
~wvehicle acecident. N L
In3ur1es Noted

1, A laceratlon of 3 g 2 over. the posterlal aspect
of the right elbow with comminuted compo.ind fracture: ';
_of the right humerhis in its:lowarend. The fracture’
line involved the joint surface of the bone . w1th a
.-+ subloxation of the rlght elbow joint.

He was taken to Operating Theatre oni ‘December 26, 983"
and the wound was thoroughly cleaned and sutured and

* fracture was ‘manipulated and immobilised in a back slab. =
He was covered w1th broad spectrum ontlbiotics.

He was ataken to Operating on January 6, 1984 and
remanipulation was done. He was sent to: Cornwall Regional
Hospital the second week in January for a Orthopaedic
‘Specialist opinion; and they continued ‘on’ the same
treatment for two weeks and was asked to exerciae his

elbow joint. He actually was put on exercises at the .4+ ..
Physiotherapy Department: at. :Cornwall Regiomal Hospital.
‘There was a loss of 45 degrees of ‘extension and flexign "

of the elbow joint, and for the same reason he was put to
sleep & Cornwall Regional Hospitdl and manipulation was ' :
done for more movement of the elbow.

COMMERT

Insplte of all this, he loss 40 degrees of flexion and
extension of ‘the elbowwhich is-expected complication for -
“a”fracture of this nature. Weight lifting with his hand
‘would limited comparing to the other hand. ‘Hd 'will be -
prone for early arthritis of the elbow JOlnt. His initial
stay in-hospital was fifteen days." e

_Following-"his' treatment at -the Savanna La Mar Hospitsl 'the

plalntlff -was referred at Cornwall Reégional Hospital' to the Orthopae&mo
Clinic where hé:'was then attended to by Dr. A. Ravi Kumar. 'His report on
the plaintiff dated June 27, 1984 (Exhibit:1B) reads as followsg-— it

.-"The above patient was réferréd  to Orthipaedic Clinic from
Sav-la-mar Hospital. He was seen-on llth“January., 1984.
He was involved in 2 motor vehicle accident on 25th December
©1983 and sustained:compound. communited fracture lower end of°
right Humerus and severe soft tissue injury. He was treated
at Sav-la-mar Hospital 'and was reférred to Orthopaedic Clinc
at Cormwall Reg:t.ona'i Hospital. When seen on llth January
1984 there was mobilitv #~ fracture site and a high arm back
% glab was applied. “He was seen again on lst February, 1984,
'slab was taken' out and physiotherapy started for mobilizarion
“of elbow joint., Thetre was not much improvement at the _
range ‘of motion of elbow-joint. On 5th March; 1984 under : .-
~‘general anaesthetic closed manipulation was done to increase
the mobility. Later physiotherapy was continued.

‘He was: last’ seen on llth- April, 1984 when elbow movements - T g
were 40° - 70°. It is unlikely that he Would get complete
‘range of mobility at that joimt.": - K

" Noté of these doctors*ﬁere called to give evidence at the i

trial. = The Court was accordingly deprived of the benefit of an up to date

‘\.);



.
assessﬁenthEché exteﬁt‘oferhé"pleietifffg:present'dieehitity. What was
clear, however, from a demonstration given by him in Court was that

there was little if any improvement inhthe’reoge:of_mobility in the

joint of the injured right erm.

aiﬁhed*the=réport'of'ﬁr; ReviVKuﬁer ie;etaﬁined and taking
an approrimate mean- average flgure from that canvassed in his
opinion, .one. is here 1ook1ng at a. permanent partlal dlsability of
say 55 whlnh conve*ts to a 30 5 7 permaﬁent partlal dlseblllty of

the. right elbow Joint°

' The plalntlff“ a. 37 year old man -~at. the tlme of the 1n3ury
is now uoable to llft welghts and carry out his normal day to day
activ1t1es.es -a oaster mechanlco_ He Will also be. prone to. early
arthritieiof:thefelbooﬂjoiﬁt.n He is. also: unable to dfess himself
properly and has to be a551sted in thzs area by hlS wifeq ThlS it
has been submltted by his Counsel would cause the plalntltf to
experlencevsome degree of 1ndlgn1ty end embarressment.u-ﬁe is further
prevented frem playing w1th hlS chlldren as he ﬁas aceustomed to.

h As a gulde to what award would be considered as reasonable
under the;head efaPain;andﬂSuffering and-Loss of;Amenltless the Court
was referred by Counsel -for the :defendant to two:-cases in Volume -2 of

Mrs. Ursula Khan's Book on Recent Personmal Injuries Award made-in the’

Supreme Court of Jamaica namely: -

.-l CsLl. -1981/M0 48 Stafford Hltchell Vs, Anthony Halllman.
e reported page 143 ands; - St R o
-_ R et al
— C L. 1980 LlOS Kerl Llndo vs,-J 0 S. lelted!at page 144, et al.

'_On an. examlnatlon of the former cases, although the injury
was .a. fracture to the right hand,‘the plaintlff made an excellent
_recovery and was not 1eft with any permanent dlsablllty. The award of
$12 000 dn. November 1982 is w1th respect, therefores of no a551stance

R The 1atter case crted, although the 1n3ur1es”do.not in my
view fall wzthin the range -0f the. extent of the 1n3ury in the instant
case; 1t can be of some ase1stance,; In that“casey~1n-respect of
which . the damageefwerefassessedkby Wolfe~J;ron November 30§ni982
. the Plaintifft45uyearsyof-aEEeet the ttme,ofrthe:accidenthufferedﬂ

the following injuriess-
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:"1; Abr351ons on the rlght side of his forehead.

2. rFracture of the shaft of hls rlght humerus with
_ poss:s,ble dislocation of an..acrc:ml_o—clav:.cular Jeoint.

.3..;Three inch laceration of the flexor surface of hlb
right forearm."

Treatment

He was HOS?iteI{sed at the Kiﬁgston Peblic ﬁoepi£a1-6h"-'
rhe?ﬁéih kpril, 1980 snd fhénfdiséhé:gea‘oﬁ ist May 1980. Hé'was
treated by .ﬁeehe'of'e:ﬁ'Sieb;. He tad his wounds an his right fiexor
forearm sutured. He developed paralysis of muscles in back of
foreerm;-varies}deformié}'ef rﬁeﬁrigﬁt'ﬁdmerue, scar in front of elbow
and p'fomeﬁaé of 10;;9;1- end of the elna - Able to meke a good fist.

His permanent partial disabllity of the’ rlght upper 1imb

was assessed at 10 2.

Loss of Aﬁenities”J'“
He had difficulty in lifting weights especially if hé has

to 1ift palm downwards. His fingers and wrist are likely to become

swollen.

“He wiilxeiﬁerieﬁee‘difficulty using knife amd also in
wrifing."

.Tﬁe Geﬁerel'Damegee”ewerded Bese& uﬁbn pain and suffering
and’ 1oss of 1amenit1es was $8500 Hav1ng regard to the date of the
award and applylng the pr1nc1ple enunc1ated by our Court of Appeal in

Central Soya vs. Junlor Freeman (the plaintlff belng entltled to an’

award for general damages_hav1ng regard to the value of money at the

date of the avard), this case would now attract an award of about

' $21,500,being an award made between the period 1980 to 1984, and

updating it'byfsey 20% to account for the rate of inflation between

"1935:and'the7ﬁre§ent.”

" When the above mentibﬁe& figure is applied to this case,

'making sﬁch’necessary'a&jﬁStmeﬁts:to ellow fbf'thé aofe“éefiaus nature
of ‘the plalntlff s 1njury which- is of a range of 30. SZ permanent

"partlal alsabillty this would result in an award under thzs head’ of

dameges of $65,52,.“ The Loss cf Amepltles in thls case being also of
a more serious nature makes it necessary to .incresse this figure upwards

to say $67,000 to ?roperly:ﬁeet'thé.juefiee’of the case.
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Thig leaves ;he‘ques;;on;df ﬁhe award_fqr loés of prospective
earnings:to_ée.aadressgd,"’Thé facté oﬁ'thgéﬁcase_méke_it very clear
that ihé'plaintifféé income has been reduced by about a half as a
result of this injury. At the time'of"thefincidént:thé'plaintiff had
already accumulated some 16 years working experience as a m,e.ch_ei_m‘;_t:.7 o
It would not be possible for him, given higngresent_gonq;tiqn; té”‘“
adjust himself_to”some other vecation. But for_;he:injuréthe v%ﬁid
have been able to lock forward to at .leas;.anothe: 23ﬂéood yearé of
useful work, enjoying a steady increase in~income over théﬁyeafs;t;‘
Whilg allowing for: the flpctugtigg_gircumstan;es_6f lifea?.The fécts"
of this case calls for a multipiier im ar;iv;ng_at the awa:d“fq Ee made
under this head of the claim. Learned Counsel far thé defeﬁdant
suggested that a2 multiplier cof 2 ocught te be ;reaégnable. .ﬁoi tb
be cutdone Learnmed Counsel for the plaintiff has sugggé%%ﬁ'ﬁhgtna
multiplier. of 14 would better the justice of this case;_:Téking all
the circumstances into conéideration,_i.would conéider_th;# allowing
the plaintiff another 23 years and halving it, when the vagaries of
1ife are taken intc comsideration, a reasonable multiplier would be
i2.

In so far as the evidence of reduced earming capacity is
concerned one is left with thqunqhallenged evidence of_théaplaintiﬁﬁ
that, but for the injury,”h;g present wggkly_income.after clearing_ N
expenses woillhave risen from $600 to $%Qé00:ﬂHe_is_now_pﬁly_abié -
to earn‘a weekly income of $300, In thisi:egéré_I_have:tqibear in L
mind- that there is always the tendency in these cases for litigants
to seek to exaggerate their income in_orﬁer_tp_inflg;e_tﬂe”awafd.for
general damages. It is necéssary_therefor¢9 for a Court to stfikéhé
balance in arriving at what would amount to & mofe.coﬁsérvativef;ﬁm..

- That apart, omne also has to:bea¥_inrmind thaf-whereés thé_p1aintiff“s
in;nma would have‘incrgasedg_the;e_W?uld alsojiave"beén é_ﬁ:oﬁof#i@nate
,increagefin"his_expensgs_as_wel%, I wou1d$;éga¥dﬂtﬁét.a réésonabie

¢ weekly -estimate of_bis_income to be in the :egio@,oéi$iOOO,_wﬁich____

~ when his- present weekly incomg of”$3@0:2 isléeducfed:ﬁouldfleéve_a__
datum of $700. Taking_this_sum,_thergfore,_ong.ﬁ;;ldfa;five gi.an__

apnual sum of $36,40C. Applying the multiplier of 12 to.this amount
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would produce a total sum of $36,800., Whenr this is reduced by 1/3
to take care of income tax, this leaves a sum to be awarded under
this head of generzl damages of $291,280,

The total sum awarded for General Damages, therefore is
$358,200.

There will be accordingly be judgment for the plaintiff om
the Claim and Counter Claim for $371,570 with costs tc be agreed or

taxed being:

1. Special Damages - - $13.370C
2. General Damages (a? 'Pain“and

Suffering and Loss of Amenities 67,000

b. Loss of Prospective earnings 291,200

371,570

interest awarded om Specizl Damages at 3% from 25th December,
1983 to 13th April, 1989 and” on the General Damages of $67,000 at 3%

from date of entry of appearance 15th November, 1984 to 13th April,

1989.
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