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CI-IESTEIl ORR, I.

all the 29th Novelnber, 1994, the Senior Legal Officer of tile Fair Trading

Comlllission wrole to the President of the Jcuuaica Bar AssociaUo.ll indicating,

inLer alia, that it was the view of the COl111Uission that SOUle of the Can011S of

I)rofessional ethics are inconsistent vvilh the Fair COlllpeUlion act and Inay

COlltravene the provisions of section 35 of the Fair cOlllpetitioll Act as anloullUng
' ...

to a conspiracy between the GoverlUllenL of Jaulaica and Lhe General Legal

Council \'\lith Attorneys-at-Law in Jalnaica ~o restrain or injure cOlllpelilion

unduly.

As a consequence the General Legal Council filed an Originating

Summons seeking ti\e follo'\-ing declarations and orders:

1. I'hal it be declared lhat in perfor.lning ils slalulory functions and

dulies under the Legal Professioll Act, the General Legal Council
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2.

established by the Legal Profession Act is not aUlellable or subject

to the jurisdiction of the Fair Trading COllllllissioll established

Ul1der the Fair COlnpetilion Act.

2. Further ancl lllore parlicularly, that it be declared that the Legal

IJrofessioll (Canons of Professional ethics) Rules, being subsidiary

legislalioll and/ or statutory rules J11ade ~nder the LegallJrofessioll

Act are not governed by the Fair COJllpelition Act 1993.

3. 1'hat it be declared that the statutory rules lllade under Ule Legal

Profession Act and ill particular, the Legal ProfessioIl (Canons of

l)rofessional Ethics) Rules do 110t constitute an agreeulellt within

the llleaning of that ternl as used in Ule Fair cOlllpelition Act.

4. That it be declared that the Legal Profession (Ca~lons of

Professional Ethics) Rules illude by the Gelleral Legal Council ill

perfOfInanee of the stalutory functions and duties ilnposed by lhe

Legal Profession Act, do not contravelle the Fair COlllpetitioll Act.

5. Further or alternatively, that it be declarecllhat the fair

cOlllpetilion Act does 110t apply to the Legal Profession (Canons

of Professio,nal Ethics) Rules by reason of tI,e fact that, the Legal

Profc~sion (Canons of Professional Ethics) {{ules are Blade in lhe

public interest under the Legal Profession Act in order to protect

lhe p ublie allarge:-

(a) by upholding slandards of the legal professioll and

prollloting proper professional COl1duct by attorneys-

at-law who are officers of the Suprenle Courl; and

(b) by preventing the syslenl for adlninislralion of justice

being brought into disrepute by its officers.

6. That it be declared lhallhe provisions of the Fair COlupelilion Act

do not repeal, au\end, or ll10dify the provisions of the Legal

Profession Act, and the Legal JJrofession (Canons of Professional
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Etlncs) Rules made thereunder.

Declaration No.4 was abandoned at the Ilearillg.
.. , . .

The Legal Profession Act was enacted in 1972.

SeeliOll 3(1) states:

"There shall be eslablished for the purposes of this
Act a body to be called the General Legal COU11Cil

wllich shall be concerned with the legal profession
and, in particular -

(a) subject to the provisions of Part III with the
organisation of leea1 educaLion; and

(b) with upholding standards of professiollal COllduct."

The conslilution of the Council is specified. ill the First Scheliule to the

Act. TIle menlbers are:-

(a) the Cllief Justice or his nOlllinee;

(b) the Atlorney General or Ius nOlllineei

(c) one nlenlber appointed by the Minister responsible for the Law

Courls;

(d) fourteen ll1eulbers being Attorneys-nt-Law nOlllinated by the Bar

Association of Jaulaica.

By section 12(7) -

liThe Coul1cillnay -

(n) prescribe standards of professional etiquette
and professional conduct for attorneys alld
111ay by rules Illude for this purpose direct that
any specified breach of the rules shall for Ule
purposes of this Part constitute 11lisconducl ill

a professional respect;"

In exercise of the powers conferred by this section, the Council Blade

Rules intituled The Legal Profession (Canons of Professional EUtics) Rules

referred to as "Canons" which were published in the Jatuaica Gazelle

Supplenlent of the 29th Decenlber, 1978 and were subsequently ulnended.
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Section 11 ~ll1powers the Council to appoint a Disciplinary COlllnlillee

the COlllposition of which is prescribed by the section. This cOlllnlittee llas tile

power afler due enquiry, to illlpose sallctions for professiollal lllisconduct,

subject to an appeal to the Court of Appeal.

The Fair COlnpelilion Act was enacled on 9lh March, 1993. The Tille

reads:

1/An Act lo provide for the lllainLenance and
encouragelnent of cOlnpetilioll in lhe conduct of
trade, business and in the supply of services in
Jamaica with a view to providing COl1SUlllers witll
cOIn peli live prices and prod uct choices."

Service is defined as "a service of any descriptioll
whether induslria~, trade, professional or otherwise."

Section 4 established for lhe purposes of the Act a body called t.he Fair

Trading COJlunission referred Lo in lhe Act as "the COllUHission".

The COllllllissioll is enlpowered to carry out il1vestigations in COlUlection

with malters falling wilhin the provisions of the Act and lllay el1force any

contravention of the obligations and prohibitions prescribed Ulerein by

application to the Court which lllay illlpose penalties for sucll contraventiollS.

Mr. Goffe dealt with DeclaraLions 1, 2 and 6.

I-Ie submitted that the Legal Profession Act and the Canons were not ,.

repealed by the Fair COlnpelilion Act. 1'he Canons were rules prollluigaled by

the General Legal Council, "the Council" and have the force of a statute. Tllere

was no express repeal of the Legal Professiol1 Act by the Fair Conlpetilioll Act.

Such repeal could not be iInplied as the Slatutes deal with different subject

lllutters and are not so inconsistent as to be repugnant to one another.

Tile Fair COlnpetition Act is of general applicalioll alld the earlier Act, the

Legal Profession Act applies only lo Attorneys-at-Law. Under section 3 of the

Legal Profession Act it is the clear inLention of Parlianlent to give the Council

plenipotentiary powers Lo govern the legal profession and the laler Act was 110l
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intended lo derogate froll1 these povvers. He relied, inler alia, on the nlaxinl

IFGellcralia spccialibu5 Hall derognllt and Seward v. Vera Cruz (1884) 10 App. Cos. 59.

Mr. Scharschluiclt dealt with Declarations 3 and 5. I-Ie SUbulilled that tile

Canons were not governed by the Fair COlllpelilioll Act. I-Ie referred to secliOI1S

17 alld 35 of the Fair COlllpetition Act. Seetioll 17 prohibits any person fronl

giving effect to any agreenlenl wbich has the purpose or . effect of substantially

lessening c0111petition in a lllar1<et.

Section 35 (1) slales:

"No person shall conspire, cOlnbine, or agree with
another person to-

(a)

Cd) Otherwise restrain or injure cOlllpetitioll

unduly."

I-Ie cited I-Ialsburys Laws of England 4th editioll vol. 4 par. 845 to SllOW

that words in a statute are priInarily to be construed in Uleir ordinary Ineanil1g

and referred to clefini lions o,f agreelnent in the Shorler Oxford English

Dictionary and Webster's New UIliversal Dictionary, respectively as follows:

1/A cOIning inlo accord; as lllutual understallding;"

/I an understanding or arrangell1ent between two or
111ore people, countries, etc; bargain; COll1 pact;
conlracl."

TIle canons CUIU10l in any sense be deeuled agreeulellls. T'hey were

exenlplificalions of the slalutory power conferred on the Council by the Legal

Professioll Act. In tItis exercise the Council acted independently alld 110 other
.. '

body participaled in that exercise. The canons were nol lhe result of all

agreelllent or a conspiracy.

I-Ie referred Lo section 3 (1) of the Fair COlllpetilion Act whiell slales:

"Nolhing in lhis Acl shall apply Lo-

(n)
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(g) activities of professional associations designed
to develop or enforce professional stalldards of
conlpetition reasonably necessary for the protectioll of
the public:"

.-lie stated that the Council was a statutory body willl tIle express purpose

of Upllolding standards of professional conduct. U Association" .is not defilled ill

Ule Act. The Act lllakes it clear that it shall not apply to the Councilllor does it

apply to tile Bar Association.

Section 35(2) slales that nolhing in subsection (1) (supra) applies Lo a

conspiracy, cOlnbinaliol1, agreenl~nt or arrangenlellt wlticll relates oilly to a

service and to standards of cOlllpelence and integrity U1at are reasollably

necessary for the protection of the public -

(a) in the practice of a trade or professiol1 relating Lo tIle service:

TIle canons are designed nol Lo benefit a particular liLigant but the public

at large.

Mr. McI(oy, on behalf of the Fair Trading COllllllissioll, subulitted that tIle

Legal Profession Act is subject Lo the jurisdiction of the Fair COlupeliUoll Act.

The Fair COlllpelilion Act is intended to cover all aspecls of COllllllerce and

delivelY of services which by the definilion in the act includes professional

services. Both acls can co-exist.

In carrying out the duties of the Legal Professiollal Act tIle Council nlusl

also act consistently wilh the Fair COlnpetilion Act as with any olher laLer

legislation. The legal profession is nol an exceptiO!l to cOlllpetitiol11aw. I-Ie cited

Gol(nrb v. Virghlin Stale Bar 44 t.ed 2d. 752 95 S. CL 204.

TIle Canons being subsidiary legislation and/or statutory rules Illade

under the Legal Profession Act are als? governed by the Fair COlllpetiLioll Act. It

is not true that because a rule is subsidiary legislalion it cannot be governed by a

later primary legislation.
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TI C 1/ l "le anons were agreelnen s wilhin the Ineaning of the Fair

COlllpetition Act. TIle Fair COll1pelition Act defines U Agreenlelll" and gives it a

broad meaning. The Act intended the ternl agreeulellt to be used in its broadest

sense to cover all types of arrangeluenls or understandings, not just agreenlents.

He referred to definitions of arrangenlent in the Oxford Englisll

Dictionary Corrected Re-issue 1?61:

"Disposition of Ineasures for the accolllplishl11ellt of a purpose;"

and in Stroud's Judicial Dictionary 4Lh edi lion (II) -

/IArrangelnenl (Restrictive Trade Practices Act 1956

(c.68) 8.6(3)) bears its orditlary popular mealling (Re

British Basic Slag ApplicaLion, llrilisll Basic Slag

[1963] 1W.L.R. 727 C.A Registrar of Restrictive

Trading Agreenlenls.

I'here is an arrangeJnent wilhin section 6 where,

although no forInal agreeUlent exists, the conduct of

the parlies shows they have accepted Illutual

obligations (Mileage Conference Group of the Tyre

Manufacturers Conference Agreenlent [1966] 1

W.L.lt 1137)"

No attorney in Jalnaica can practice except in accordance with the Legal

Profession Act and the Canons. 'fhe Act and the Canons constitute an

arrangement under which attorneys practice. The Canons are within the

expanded meamng of arrangelllenls.

Declara lion 5

TIle Fair COlllpetition Act applies to the Canons alt110ugll they are rules

made in the public inlerest in order Lo prolect the public at large by upllolding

standards to prevent the syslenl of the adnlillislration of justice being brought

lllto disrepute. I-lad the legislature inlended to exeulpl professiol1al ethics ill the
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public interest it would have done so. It has Illude a reslricted list of activities

whicll it is proposed to exenlpt.

Declara lion 6.

1'he Fair COlnpeliUon Act does not repeal, anlend or lllodify the Legal

Profession Act.

'-[0 the exlent that the Canons contravene the Fair COlupeliLioll Act, those

Canons have been repealed, tunended or ll10dified.

In reply Mr. Goffe SUbulilled that before the Fair l'rading COll1ll1issiol1 call

argue that the Canons or any of lheul are inconsislent with the Fair Trading Act,

they 11lUst establish that the Canons are agreenlents.

1'he cases cited by Mr. Mcl(oy have a conllllon fealure. 'They all relaLe Lo

professional associations with voluntary lnelubership unlike the General Legal

CounciL

Mr. ScharsclUllidt subluitled Ulat the word "arrangeulenr' sllould be

given its ordinary 11leaning and the definilioll sllould be goverl1ed by tIle

eiusdeUl generis principle and the 11leal1ing restricted by its conlext.

I now deal with the issues raised in the SUllllllons:

(1) The relationship bet\'veen the Legal Professioll Act and the Fair

COlll peli lion Act.

As indicaled above, the Legal Profession Act was enacted before the Fair

COlllpetition Act. In the Legal Profession Act the Gelleral Legal Council was

established and given plenipotentiary powers in allulatlers relating to the legal

profession. The Fair COlnpelilion Act, a laler act is a general enactulellt to

provide for the luainlenance and encouragculenl of cOJIlpelilioll, inler alia, in the

supply of services including professional services.

III SClvard v. Vera CrHz (1884) 10 Apr. Cns. 59 the Earl of SebOUflle L.C.

said at 68 -

"Now if anythinr; be certain it is this, that where there
are general words in a laler Act capable of reasonable
and sensible application wilhout extending thenl to
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subjects specially dealt WiUl by earlier legislation, you
are not Lo hold that earlier and special legislatioll
indirectly repealed, altered or derogated frolll nlerely
by force of such general words, without any
indication of a particular inlention La do so."

In [<Hiner v. Phillips [1891/ 2 0.8. 267, A.L. SUlilh J, saiq at 272 -

"Unless two Acts are so plainly repugllant to eacll
other, that effect calulot be givell to bolll at the sanle
Hnle, a repeal will not be illlplied, and special Acts
are not repealed by general Acts unless tllere is some
express reference Lo the previous legisla HOI1, or
unless there is a necessary inconsistency in the two
Acls s landing together: Thorpe v. Ada/liS."

III Barker v. Edger nlld ollicrs 1.189811-I.L. Cases 748 Lord I-Iobhouse in giving

judgulent of the Board said at 754 -

"When lhe Legislature has given ils allenlioll Lo a
sepai"ate subject, and Blade provision for it, tIle
presulnplion is that a subsequent general enactnlent
is not inLended Lo inlerfere with the special provision
unless it lllanifesls lhat inlenlioll very clearly. Eacll
enachnenl 111USt be construed . in that respect
according Lo ils own subject-lualler and its OWl1

lerllls."

There is no clear inlention that the Fair cOJllpelilion Act was intended Lo

interfere WiUl the provisions of the Legal Professioll Act wltich relate to services

by the legal profession nor is there a necessary inconsistency in the lwo Acts

standing together.

In the cirCUlllslances I hold that tIle Fair COlllpetition Act l1as 110t

repealed, anlended or 1110dified Lhe provisions of the Legal Profession Act. It

follows, therefore, that the General Legal Council ill perfofllling its statutory

duties is not subject to the jurisdiclion of lhe Fair Trading COlnnlission.

(ii) The relationship of the Canons to the Fair COlnpeUtion Act

It is essential to delerllline whether the Canons fall wilhill the aUlbit of

those actions which are subject to the jurisdiction of the Fair 1"rading

COlllnlission.

.'
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Sections 17 and 35 of the Fair COlnpetition Act are relevant for this

exercise.

Seetioll 17(3) proltibils any person frolll giving effect to allY provision of

an agreenlent whicll has the purpose of subslantiallessening of cOlllpetitioll or

11as or is likely to have the effect of substalltially lessening conlpetitioll in a

market. (eulphasis supplied).

Section 35(1) stales -

"No person shall conspire, cOlllbine agree or arrange
with another person to

(a) (b) (c) . . . . .

(d) otherwise restrain or injure cOlnpelilion unduly."
(elnphasis supplied)

There are exceptions to bolh these secli011S.

Sections 46 and 47 eUlpower the Suprelne Court 011 applicatioll by tlle

Conlll1ission to iUlpose a pecuniary penalty for con.travel1tioll of sections 17 or

35.

By section 38 a person WilO COlltravelles seetioll 17 or 35 is liable ill

daulages for any loss caused to any other person by such conduct.

It follows, therefore, that in order for the Canons to attract the sanctions

iUlposed by the Fair COlnpelition Act, they lllust result frolll all 1/ agreeillellt" or

an "arrangenlent" which contravenes the relevant provision relating to lessening

COlllpetition.

rrhe learned aulhors of r-Ialsburys Laws of England 4lh ed. vol. 47 slale at

par. 865.

"Words are prilnarily Lo be construed ill their
ordinary ll1eaning or C0111111011 or popular sense, aIlcl
as they would have been generally undersloocl the
day after the statule was passed, unless suell a
construction would lead to lllanifest and gross
absurdily, or unless the eonlext requires SOBle special
or parlicular Ineaning Lo be given to the words."
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To construe the words aereelnent and arrangelnent in their ordinary or

popular llleaning would 110t lead to lllanifest and gross absurdity 110r l1as it beell

denlonslrated and indeed there is nothing in the context of Ule Fair Competitiol1

Act which requires thal SOUle special or particular lueaning be givell to these

words.

The ordinary lneaning of "agrceJnent" is that slaLed in the Shorler Oxford

dictionary supra,

II a cOilling into accord, or a lllutuul understallding"

or as in Webster's New Universal Unabridged Dictionary-

U An understanding or arrangenlent betweell two or more people,

countries, cleo bargain, COl11 pact, conlracl."

For a Canon to constilute an agreenlent, it 111USt be the result of all

understanding between two or lHore people. The Councit a statutory body,

calUlot agree with ilself and there is no statutory requireUlent nor allY evidence

to support an agreenlent by the Council with any olher perSOll or body, for

exall1ple, the Bar Association as a prerequisite to prescribing Lhe Canons.

With regard to the word arrangenlenl, Willller L.J. said in Brif.ish Basic

Slag v. Rcgisfrnr ofReslriclivc Trndiug Agrecl11clll.s [196311 W.L.R. 727 nt· 739

/I'To deal firsl with the Jllcalling of lhe subsection, I
think itllighJy significant that Parliaulenl did nol see
fit lo include any definition of U arrangen1el1L" I infer
frou1 this that it was intended that the word should
be construed in its ordinary or popular sense.
Though it 11lay not be easy to put into words,
everybody knows what is llleant by an arrangenlellt
belween two or lHore parties. If the arrangenlenl is
intended to be enforceable by legal proceedings, as ill
the case where it is lnade for good consideration, it
Inay no doubt properly be described as an

t ilagreeulen ".

Mr. McI(oy SUblllilled that olher jurisdictions with cOll1parable legislaLioll

adopt a broad interpretalion of the \vord. arrangenlenl and ureed that I adopt

this approach. I-Ie ciled Apple Fields Lid. and AHotlter v. NCI0 Zenland Apple alld
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.Pear Marketing Board and AIlDaler [19911 2 W.L.R. 129 to show tl1at subsidiary

legislation can anlount to an arrangenlent in New Zealand Law.

In this case a levy was illlposed by the Apple and Pear Marketing Board a

"statutory body on apple growers. l'his levy was the result of an agreelnent

belween the Board and the Grower's Federation. It was lleld that this agreenlellt

was an arrangeluenl under section 27(1) of the COllllllerce Act 1986 of New

Zealand which provides:

"No person shall enler illlo a conlract or arrangeulent,
or arrive at an understanding, containing a provisioll
that has lhe purpose, or has or is likely Lo have the
effect, of subslt:'1nlially lessening cOlllpetitioll itl a
11larket."

Lord Bridge said al134.

n Arrangeluent is a perfectly ordinary English word
and. in the conlext of section 27 involves no Inore Ulan
a llleeting of 11linds between two or nlore persons not
aillounting to an agreed course of action. Whether in
every case the exercise of a slatutory power by one
person with the required statutory approval of alloUler
would necessarily alllount to an arrangenlelll it is
unnecessary to decide. I-Iere there was Jlluch lnore.
'The evidence denlonslrales clearly thallhe ilnposilion
of the second tier levy resulted frolll a strong initiative
taken by the grower luelll bers of the rederation
expressed through their conferences, adopted as
federation policy and pressed on the board. Itl the
light of this evidence their Lordships have no doubt
that I-Iolland J. was right lo find that the levy was
iUlposed pursuant Lo an arrangelllellt."
(enlphasis supplied).

I find this case unhelpful. 1'he Council acls independelllly of any oUler

body in prescribing the Canons.

Mr. McI<oy also relied heavily on Gol[nrb v. Virgillia Stale Bar 44 L.Ed. 2d.

572. In this case the Supreille Court of lhe Uniled Slales of Anlerica held lhat

the mininlUll1 fee scheel ule published by the 'Fairfax Virginia County Bar

Association and enforced by the Slale Bar was not exeulpl froill the Shernlan Act

. as "slale action", such activities not being required by slale law or lhe slaLe's

"
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highest Court in regulating the practice of law. Seeliol1 1 of the SherUlal1 Act is

sinlilar to seetioll sinlilar Lo section of the Fair C01l1peliLion Act.. It reads-

Every contract, eOlnbinalion ill the fOfUl of trust Of
otherwise or conspiracy ill reslTaiIlt of trade or
COll11nerce aillong the several states, or with foreigll
nations, is hereby declared Lo be illegal."

and provided !JUnis!1ll1enl for every person engaged in SUCll illegal conduct.

In Parker v. Brolull 317 U.S. 341 87 L. Ed. 315 (1943) the Court held tllat all

anticompetitive lnarkeling prOeran\lne which "derived its authority Ul1d its

efficacy frolll the legislative COll1I1land of the stale" was not a violation of the

Sherman Act because the Act was inLended to regulate private practices and 110t

to proltibit a slale frolll iU1posing a reslrainl as an act of governnlenL

Chief Justice Burger who delivered the opinion of the Court ill Golfaro v.

Virgillia Slate Bar said at 587 -

"Respondents have pointed to 110 Virgilua Statute
requiI;ing their activities. It is not enough that as the
County Uar puts it, anlicolllpelitive conduct is
'lJr01l1pled' by slale action; ralher anliC0111petilive
practices Blust be cOlllpelled by direction of the stale
as a sovereign.

The Slale Uar, by providing that deviation frolll
County Bar llliniul Ulll fees lllay lead to disciplinary
aclion, has voluntarily joined in what is esselltiaIly a
private anlicolnpelilive activity and in lhat posture
cannot (Iainl it is beyond the reach of the Shennan
Act." (eInphasis supplied).

Tllis case is clearly distinguishable frolll lhe instant one. By al1alogy tIle

Canons 111ay be described as conduct prolnpLed by stale aclion, they are

regulations haVing the force of s,tatule. 'The COUI1Cii has 110t joined WiUl tIle Bar

Association or any other organisation Lo prollluigate the Canons. 'Therefore, the

Canons '''ould 110t constitule a violation of the Sherlnan Act

Declara lion 5.

Section 3 of the Fair COlllpelilion Act slaLes -

"nothing in this Act shall apply to -. . . .
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(g) activities of professional associations designed
Lo develop or enforce professional standards
of competence reasonably necessary for the
protection of the public;'"

The Oxford English Dictionary gives a defiItitiol1 of association as -

IIA body of persons who have combined to execute a
common purpose or advance a COllllllOll cause; the
whole organisatioll wlticll they form to effect tlleir
purpose; a sociely, e.g. the Britisll Association for tIle
Advancelnent of Science, the National Football
Association. . ."

TIle General Legal Council is not thus an association nor can the Callons

be described as "activities" of the Council.

I hold that the exeulption in this section is nol applicable to tite Callolls.

The follo\\'ing declara tions are hereby gral1led:

1. That it is declared that in perfofluing its statutory fU11CtiollS

and duties under the Legal Professioll Act, the General

Legal Council established by the IJe~al Profession Act is nol

aUlenable or subject to the jurisdiction of the Fair Trading

C0111111ission established under the Fair C01l1pelilion Act.

2. Further and lllore parlicularly, that it is declared that the

Legal Profession (Canons of Professiollal Ethics) Rules,

being subsidiary legislation and/ or statutory rules lllade

under the Legal Profession Act are not governed by the Fair

COlllpeUtion Act 1993.

3. 'That it is declared that the statutory rules Inade under the

Legal Profession Act and in particular, the Legal Professioll

(Canons of Professional ethics) Rules do nol constiluLe an

agreelnenl wilhin the lueaning of that ternl as used in the

Fair COJnpelilion Act.

1 -.
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6. That it is declared that the provisions of tile Fair CompetiUoll

Act do not repeal, aUlend, or 1110dify tile provisiollS of tile

Legal Professiol1 Act, and tile Legal Professioll (Callol1s of. .

Professional EUlics) Rules Illude Ulereunder.

Tllere will be Costs to the Plahltiff. Suell costs to be agreed or taxed.


