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I8 THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EGUITY
SULT NO. £ 317/9%
(\;) IN THE ©ATTER of the Registration of

Titles Act and dealing with land
registered at Volume 1009 Folio 102

AND

Section 14. of the Registration of Titles

Act.
BETWLEEN MIGUEL GEORGE THOMAS AND
SOSEPHINE THUMAS APPLICANTE
AND WILLIAM JOUNSON FIRST RuSPUHDENT
<;W AND HXATHLEEN JOHNSONW SECOND KESPONDENT
AND THE HEGISTRAK OF TITLES THIRG BESPONDENT
Yennis Forsythe Listructad by Forsythe and Forsythe for the Applicants.

e
i

H. 8. Kose for the Fiyxst and Second kespondenis.

The Third Respondent is wnrepresented.

Heard: 18th Noveaber, 1%91 and 6th April, 19%:.

PITTER. J.

e

The genzsis of this action began with the first and szcond respoudents
entering 1nto an ayreement with Etheline Dayes, (¢ mother of the applicants
herein, for the sal=s of premises Lot 384 Greendale Boulevard, Saint Catheriae
and registered at Volume 1005 Folio 182 to tha said respomdents. The Axreciment
for Sale 1s dated lith February, 19£3.

By Decd ot Gift dated 10th rarch, 1%8J, is, Dayes purport to transfer
the said premises to tbhe applicants in conaiderition of "iove and affectiow.”

&\‘~ Mg. Dayes disd subsequently since the wixecution of the sald Beed
V of Gift,

& series c¢i court actions foiIOWed as 2 result. The first was an

application by the fiist and second respondents for specific performance: of

the Agreement for Sale of the said jremises apsinst Etheline Dayes ana the
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Victoria rutual Buildiny Society which held @ mortgage thereom. In
Suit No. E 293 of 19C8 langrin 4. made the following order on the
16th October, 19%0:

"Upon hearing swwaons for Liberty o apuly dated che
45th day of Geptewber, 1990, and upon hearing the
Affddavit in Support of Summons for Liborty to
Apply sworn to oa the 25th day of Soptusber, 199%0,
and upon hearing Mr. H., 5. Rese, AtLorney-at-Law,
on behalf of tue Applicants and the Hespondents not
appearing uor being represented

IT IS HEKEBY ORUEKED THAT:

(1) uumﬁ AT 3. KUSE, Attorney-at-raw of # 0 nast Street,
con, be declared to have Carriass Sale in

i tu completion of the said naticr.

(£} The RKipistrar of the Supreme Couri be desipnated
the parson authorised to sipga the Transfer on
behali of the first named desponduy

(3) The Viccoria dutwal Buildiag Society deliver to the
Attorney with Carviage for Sal:. the Certificate of
Ticle vegistared at Volume 1499 Folio 102 and the
discharze of mortpage on reeculp ay fhem ok thn WMOT Ly
debt or au unduriaklng to pay the «
Attorney having the Carviage of

Costs for the application to be agrecd or taxed.”

The applicants berein, not to be our dovs, on the Zind November., 1990
lodged with the Repisvrar of Titles Caveat Ho. 043913 against the said
Certificate of Title xuferred ¢o above. Subseguentiy, the first and second
respoudents again brought the applicants to court, seeking the removal cof the
Caveat., The wattsr was heord before Smith J. on cine 26th day of September,

1991 who dismissed i sumnons.

Prior tu this however; on the 10th Jenuary, 1991, the Registrar

=3

of Titles registerud Transfer ko, 649160 in the nemes of both respendents on

the said Certificat: of Title despite the sxisten.. of the Caveat having peen
lodged agaidnst it

The applicants not to be discourax

apoly by way of Uriginating
Summons dated 9%th Uctubar; 1391 Yo have the gaid Cernificate of Title cancellied
and that & new Certificate of Ticle be issued cither in the name of the previous
owner or the presemi applicanmts.” It dig this sumaons which is mow belap hoard

before we.
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The applicants contend that they sro be icially sntitled

seg by victue of Che begd

te the sald pre

£ dated 10th March, 19383,

whicii purport tu 2

wrey to then the premiscs in dispute. They further

say that the premiseys weie mortpaged to the Vi furual Builiding
soclety and thae thay have siuce pald off tha curstandiug balupce,

wr. Fowoyiho for Lhe applicanis arg

ultra vires in ruegielvsing the trensfer
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spita of the exis

e of the cavedt.

ald Sootion 142 of e

Isiration of Tigl:

Tog oo g Yo
WL Yesduys

Y14z, Ho lony, 2s any caveat shail
prohlblring gistrurion ov o
estale 0 Lateresl 16 vespeet Lo v
may b ledgean, the leglstrar sihall
Reglshbor Book any chauge in cha

Tei or viher Laglrwinest

subswuent to the dat

at ; puipurting ro U

Guald witio ve affect chi cutale o

of whicih zuch caveat may bue Lod;

ur okher Lustroment or dealing be
irom ths opogatict ¢ the cavest
shall oo nt chereto ia writing. ©

a din force

with the

S BULR Cavaad

subar in tha

rprietorship or

wented for

on which such

rr O wrherwise

rust 1o respect

d, uniess sucn transfer
Letnly chenpted

whie g% Lhe cavaator

dny

He relics too on toe judgment oif Hoiin I, {Supr.a) which
dismisged the acidlon by the iivst aad secuns foopondents tor the remevan
of Che caveat., L€ 1o of note Lo observe that this summons was heard
subsoquent o the grant of Epecific Perxrormasc. o the first avd seecoud

respoudants 2s 8250 S reglstration of tvensior by cne Keplstrar ol Yitlee.

Lt is eonvenient here to delermlie o ¢ the kegistrar acted

ultra vires i stering the wransfer in fhe

recpondents. It would wwpeer that Scetion ab of Che sald act 1s relevand.
7S, 44, The Heplotrar upon focelp: of such caveat, shall
aotify vhe same co the applicaat, asd shall suspend procecdingas
] i countii o suct cavaead shall have been withdrawn og

i tive
1

+

psed ag bereinafcer or uatil ag yYrdex
shall have veoun obtuioad from che Supreme ¢ourt
or d tseasooosvuna

it is owvious that the neglstrar’s authority resided in the
judpment of Langrin J. which was wsciicr vef.roed go.  There is thercfors

Wy basis for tha ¢

by rir., Forsyiho apainst the Reglstrar fox

registering the fosnsior dn favour of the fa:ist wnd second respend:ols.

The complainte 4s =0l out in Mr. Forsythe's «fiildaviv never ouc. addro

e autnority upon which the fegilstrar acied.

the first aud seeond



The relief the applicants seek is to he found in Section 153
of the Registratior of Titles Act. The Orijisating Sumwons filed on bebalf

of the applicants seex the following:

(L) xe a0 Ovder in cowpliance to
of Repiletrar of Titles Act thar che ez
cancel the Certificate of Title uothe land registered
at Volume 140Y Folio 102 and that a new Lertificace of
Title bo isgued cither in the vaws of the previous owner
or in the uname of the present applicauts.”

The cutry oa Voluwe 100% Folio 102 vemde as follows: -

"Transfer Mol (49160 registered 10th Jenuary, 1931,

to Williwsm Johnsou and Kathleecn Jehnson both of

37 Stratrfcrd Brive, CGreenceie, S¢. Cacherine, Sceurity
Ufficer zod dousewife respectively as julnt tenants.
Conslderatacn woney Four Hundred and Fifty Thousand
Vollars,™ '

Sgction 132 of the megistration of Titles Act reads:-

ot the recovery of auy land, estate or interest,

ceding at law or equivy. from toae person registered

(a) to cancel or correct any cectificate of title or
instrument or any entry or wemorandum in the Register
Book, relating to such land. estate or interest; aund

(b) to issue, make or substitute such certificate of title.
iustrument, entry or memorauduws ~¢ do such other :ict,
a8 the circumstances of the case mey require, and the
Reglztrar shall give effect to that direction.

"(2) In any proceeding at law oi cquity in relation to land
under the cperation of this Aet th: Court or a Judge may,
upon su<n notice if any, as the circumstance of the case
may require, mwake an order alrecting the Keglstrar -

(2) to cancei the certificate of title te the land and te
issue a new certificate of title aud the duplicate
thereof in the name of the perscus speclified for the
purpose in the order; or

(b) o smend vr cancel any instrumsint, wmemoraadum or e€ntry
relating to the land in such menner as appears proper
to the court or a Judge."

Secchon 150 {1) confers power om & couri or Judge to direct the

Registratr cto canc:l or cerrect a4 certificate of title upon the recovery

of any land, estate or interest by any proceeding at lew or equity from

thi: parson registerad is proprictar thereof. I is clear that this power
£~
L

lies only in actions, suits or procecdings broupht by the categories; o

persons mentioned iu section 151 (a-f).
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161, "Ho action of ejectment or oiher action, suit or proceeding
for the recovery of land shaﬁl 1ie or be sustained againgsi
the person registered as proprictor thereof uzuder the
sroviglons of this Act, exc;g* in any of the following
thant is to say -

{a)

15

case of a mortyape«
aults

as against a mortgagoer in

{L) the case of an aruuitant as dpalust a prantor in defauli;
{(z) the cave of a lessor as agzinst a lessee ip defaultg

A
ol
e

the cese of a person deprived of any land by fraud as
against cthe person rejzistersd ag proprietor of such
lond through fraud, or sas inst a person derivinpg
otherwise than as a transi =z bona fide for value from
or through a person “fed through fraud;

(¢} the case of a person deprived of ov claiming any long
included in aay certificatce »f title of other land by
misdescription of such cuhczr land, or of its
Dosncaries,; as against repistered proprietor of
sthur land not being a trangfaree thereof bona fide
walues

(£} the case of 2 registevad vrictor with an absoluts

: ¢ claiming under a certificate of title prior in
dute of registration undey the provisions of this dci,
in any case in which fwoe or wove certificates of titic
cr a certificate of title mayv be registered under thu
grovisions of chis Act 1o resy

and in any other case than as aforesaild the
title or lease shail be held in every court to he s absolute bar and

wd in such document as cio

estoppel to any sucn action against che person
proprietor or lessae oi the land therein describod

3

to the contrary notwiti

Canding. ™

Section 154 (2) refers to procecding: at law or egulty other than

©

those expressly menciloasd ia Sectlon 18l (a-i) suvra Such other proceedings

are limited t¢ the iustances where the court or 2 Judge 1s empowered to
entertain applicelisne uvnder the act by perscus theveln mentioned.

The urigineszing bummons filed by the applicants is not a recovery
proceeding uader Saction 150 (1) since it was not peruissible under Sectinu

61 because tney did nou come withia auy of thu

:ptions mentioned in
paragraphs (a-f). ‘liowever they would be persons eutitled under the Act to

invoke thae jurisdiction of the Court or & Jud they beiny caveators.

Section 44 of the Act provide the exceptions to thul category wentioned in

Hection 1561. Gdee Seciion 44 of the Act (supuas).
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Mr. mogs ior the respondents contends that the first and second
respondents are bona fide purchasers for value Lased on the Agrecement for
sale dated 1lZth February. 1988, which in any event predates the Deed of Gife
which purports to transfer the said premises to the applicants. He furthex
argued that once that contract for sale was signed by the parties, the

) ¢

beneficial interest puassed to the respondents aforesaid, and that the vendor

Etheline Dayes cannot thercafter seek to transfer the said property to another

party. A repudiatioo of the Ajrcement for Sale was sought by Etheline Dayes,
but the court dismissed this action. To buttress his arguments, Mr. Ros=

submits that his clients are the registered proprictors in fee simple of the
said premises and which they acquired by virtue ¢! the Sales Agreement dated

12th February, 1388 frow the registered proprietor Ms., Etheline Dayes and

which agreement was enforced by this Homourabile Court on the 16th October, 199G,

It is further contended by Mr. Rose that the caveat lodged by the agplicaunts
was flawed in that it was based on a cransfer in which ths applicants had no
interest te rotect.

Mr. xose submits that the applicants having been registered as
proprietors of the premises in question, they acquired an unimpeachable and
undefeasible title agaiost the whole world as uno fraud has been alleged or
proved against taew. In support of this subinission., reference was made to
Section 68 of the kegistration of Titles dct, The effect of Bection 63 is
that the Certificate of Title 1s conclusive evidence of title.

“Section o ~ lio curtificate of title reyistered and granted
under this Act shall be impeached or defeasible by reason

oti or account of any informality or irrepularity in the
application for the same, or in the preoczedings previous

to the registration of the certificatc; and every certificate
of titlke issued under any of the provisions herein contaianed
shall be recgived inm all the Courts as Cvidence of the
particulars therein set forth, and of the entry thereof in
the Ruslsber book, and shall, subjoct to the subsequent
operation of any statute of liwmitations, be conclusive
evidencs that the person named in such coertificate as the
proprietor or having any estate or interest in, or power

to appoint or dispose of the land therxein described is

seized or possessed of suchh estate or interest or has

such yower."

v

The case of Fraser v. walker ot al (19677 1 all ER p. 649 estavlishes

that it is the fact of registration and mot its antucedents which vests or
divests title. It also establishes that even if the proceedings precedent

to registration were not merely irregular but void, any registration effccted

thereby remain coperative and establish in the person registered an indefeasible




2 t
R s
- 7 -
and unimpeacinable title subject to the cases spocifically ecempted under the
Registracion of Titles Act. Juch excepted cases are totally iandependent of
(L\\ the existance or non-existence of {raud,
p.
Having considered the evidence and wie velevunt submissions I find
as follows:
(1) That the first and second resporndants acquived title by
virtue of an Apreecment for Sale,
(23 That tne sald Agreement for Sale was enforced by This
Honourable Court consequent o au Urder made on the
loih day of September, 1990,
PN
(\,f (3} Tozv tha Caveat # 645923 repistersd against premises
istoved at Volume UGS Folio 1uZ of the Reglster Book
cf Titles on the 22nd »rovember. 193¢ predates the Ovder
of the Court above and 1s thersifore of no effect.
(4) That the Register of Titles ina rogistering the transfer
to the First and second respondents zcted iu accordemee with
tiie Order of the Court.
(5) That the first and second respondeonts are registered proprietors
R
&N/J of the land in question haviug thus acquired an unimpeachab:le
aind imdefeasiole title.
(&) Theres iz no basis in law or eguity for the cancellation of the
respontents Cicle,
Yor the above reasovus tie sumpons broughit by the applicants fovr the
concellation of titie ie dismissed.
Costs to the first and second respondents to be agreed or taxed.
-
e ’/;






