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CRAHM-TEOKINS, J.A.

In July, 1967, the aprellant ¢ tained® a juloment against the
respondent in the [esident Magistrate's Court for the Tarish of Clarenson
in the sum of cichty-eicht potnds three shillings, and costs seven
pounds twelve shillings and throepence. Ny “utust, 1962, there remained
outstanling a lalance of forty-eicht nounds twelve shillings and three-
penée Mue to the aprellant in respect of the judmment de't and costs,
vhereupon he caused a Commitment Summons to le issued in respect therecf.
Cn . Cctoter 7, 1968, the annpellant ohtained an Ordexr of Commitment in the
following terms:

“hehtor.ordered to Lo committe’ to the St. Catherine Nistrict
Trison for 30 avz unless he sconer nays the Juldoment Taht
forty-eight pounds tvelve shillings and threenence an costs
tvo pounds twelve shillings and ninepence. Fxccution of
this order is suspen’e’ while the detor rays four rounds
monthly. TPirst pavment on 1.11.€8.7
Thereafter the respondent made six payments, five of four nounds each and
one of three pounds in respect of the six months Novemser, 1968 to Irril
1269. Ur to Vay, €, 1969, the appellant haﬂ not received the instalment Jue
on HMay 1, 19GO. In the result he apnlie’ for andt o'tained a Varrant of

Commitment. 1In his affidavit to aroun the issue of this Warrant
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the appellant swore that under the Crder of Commitrent he had received only
fifteen roundz. This, «f course, ras not the fact since, on Nis acmission,
he had received twenty-three pounds . “ectina on the authority cf the
varrant of Commitment the 12ili ff of the court arrested the ragnondant
on Mav 15, 1%6%. The respondent®s cvifence As o the circumstances of
his orrest was as follows:

"He (the hailiff) came to wmy msiness mlaca. He sait he had
a varrant of commitment for me sayina T rust nav fortv—one
pounds nineteen shillinrs. I cveried the matter.....I told
Wim that I oved him tuenty-scven pounds aeidghtecn shillings,
l-ecause I had ma’le out cheque for tventy-saven pounds eirmhteen
shillinas. I said I had thirty-five pounds here nov. I
hanced him thirty-five pounds. Fe gai® he cannot take more oOr
less than fortv-one rounds nineteen shillings. I ten’ared
monev to Mr. Poothe. Pe never accernted it. Fo to@k me to
Mav Pen goal and hande® me to the rolice. I declared mv
thirty-five pounds... It was acain refused,.... 1 vas Aataina’
there fOr.......4=5 hours. If I had Teen asked for the right
amount of money I wouid have raid it and had change left cvar.”
The forecoing is the rackcoround on which the resmondent, on July 8,
1969, issued a writ enforsed: "The Plaintiff’s claim is for Jdamages for
false imprisonment”. In his statement of claim he Aescrie® in some Jetail
the events culminating in his arrest. He alleged that 1y reason of those
events he had T:een Yeprived of his liberty and had suffere damace, It is,
T think, accuratc to say that the armellant's defence as filed i not
raise any suhstantial jesue of fact. Indeed, at the trial of the action
hefore Lstwoold, J.(Ry.), as he then was, the anrellant elected not to
give evidence anéd to call any witnesses. It is important to ohserve that
the resmon’ent (id not allege in his statcment of claim, nox 217 Lie seel
to ostallish Ly evidence at the trial, that in apnlying for the warrant
of commitment the anrellant vas actuate? 1y malice and that he acted
vithout reascnal'le and probal'le cause. This allegation would, cf
course, have been cquite unnecessary in an ordinarv action for false im--

nrisonment where a plaintiff is recuired to Jo no more than to nrove that



he was imprisoned Ty the defendant.
In his judcment the learned trial julge set out his findings, so
far as they are material to this apvenl,as follcws:

"3. On the 6.5.69, vhen the Jefendant applied for the
warrant the instalment for the 1.5.69 was due and unpaid.
4, The Clerk of Courts was rigbt to issue the varrant of
commitment.
5. The defendant issued the warrant for forty-one nounds
nineteen shillincs inclusive of costs when thirtv-four ~ounds
seven shillings and fiverence inclusive of costs alone was
Jue.
f. In Court's oninion it makes no Aifference if fortv-one
rounds nineteen shillings is due or thirtv-four noun’s seven
shillings and fivepence is (lue for reason that the Jefault
in the payment of the instalment of 1.5.62 had the offect
of making the order for committal for nrevious contemnt imme-
Aiately orerative, hut the defendant could not issue the
warrant for more than thirtv-four pounds, se?en shillinas
and fivepence.
7. Te Court accepts Toothe's evidence that the nlaintiff
offered to pay a sum less than that calle® for v the warrant
and also accepts the rlaintiff's evidence that he coffered
thirtyv-five pounds.
8. The Court is satisfied that the plaintiff Jid tender
thirty-five nounds to Boothe an? to the police.
9. The plaintiff has discharged his Iurden of procf on

the rrosabilities.

10. The plaintiff was falsely imprisoned by the Aefendant.
11. The case of Jeninvs v. Florcnce (1858) 2 C.B.N,8.467

seems to Le most relevant to this case.”
In the result he awarded the resron’ent four hundrer pounds ond costs.
In my view the recal, and indee’ the enlv, cuestion raised !y this
appeal is whether Istwood, J., vas right in holding in effect that the
resrondent vas entitled! to succeed, in the factual situation as I have

outlined. it aove, in an action for false imprisonment. I think that
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the learned trial judge was clearly in error in so holding., I thinl,

too, that he vas vrong in holding that Jenings v. Florence vas relevant

to the protlem with which he was conecerne, Mo useful nurmose will be
served here to o into the history of the action for false imprisonment
nox, indee?, of an action founded on an aluse of the nrocess of execution.

It is desiralle, however, to co ack to Churchill v. giacers (1855)

3 F. & 0. 929 in which Tord Camtell C.J. sai? at o, 937:
"To put inte force the process of the layr malicicusly and®
without any reasonal le or protale cause is wrongful; and,
if therely another is »rejudiced in property Or nersen,
thore is that conjunction of injury and loss vhich is the
foundation of an action on the caze. Irocess of execution
on a judcment seeking to oitain satisfaction for the sum
recovered is prima faciec lawful: an? the creditor cannot
he renderéd liahle to an action, the debtor mercly allecing
and proving that the judiment had teen rartly satisfied
ancl that cxocution was sued out for a larger sum than re-
maine® due unon the judlgment. without malice and the want
of nrolalle cause, the only remedy for the judgment dehtor
is to apply to the Court or a Judqe that he mav !¢ Jdischarced,
and that satisfacticn mav e entered upon nayment of the
halance justly due. Tut it would not he credital:le to our
jurisorudence if the febtor had no remedyv I action vhere
his nerson or his goods have heen taken in execution for
a larger sum than remained ﬁue on the judmment, this havina
een donc Ly the creditor maliciously and without reascnahle
or prolal:le cause: i.e. the creditor well knowinc that the
sum for which exccution is sued out is cxcessive, and his
motive leing oprress or injure the dehtor.”

Sce also Lindsay v. Yong (1917-1932) Clark's Denorts 148.

Three years later Jenings v. Florence vas decided. Neliverine

the judgment of the Court of Common ileas CockMurn, C.J., said, at

n. 469:



“This vas an action for maliciously an® without reasona’.le
or proballe cause causing (the rlaintiff) to Lie: arrested
under a writ of cxecution issued upon a judgment obtained
by the defendant ageinst the ~laintiff, and upon vhich
the defendant, as the Adcclaration alleces, maliciously
and withcut reasonalle or prol-able cause endorsed a
dircction to levy the vhele amount recovere. v the
judgment , whereas, a portion of that amount had heen
previously satisficed : and the feclaration proceeds to
allece, as Adamace caused Ly the arrest for tho greater
amount, that the plaintiff was, after he was taken,
Auring his Aatenticn, and “efore his Adischaxdqc, ahle

anc willing and offered to pay, and alvays aftervards
Juring his detention vas villing to nav, and was finnlly
Aischarged from inmrisonment unon paying, and discharaged
the judement hy paying, the smaller sum; and that the
mlaintiff, by reason of the nremises, 7as necessarily

put tc and incurred Aivers costs and expensas.in ana

al.out his maintenance during the said detention, anc

in and aout otaining his Jischarce as aforesaid. Ty
this Adeclaration the Jdefendant Aemurred:; an’ the case

was arqued on his " ehalf "y 'r. Mainsty, vho admitte

the authority of the casc of Churchill v. Sigaers,

vhere the court of fueen’s Bench, in an elalorate
judgment , held an action to e maintainale for a
malicious arrest without reasonal:le or nrobahle cause
for more than remained ue uncn the judcment, as in the
nresent cdse, special damage beina shown to have '-ecn
sustained ' the nlaintiff in consecuence of such
arrest. Ue, however, insiste” that such camace was not
sufficiently shown 1w the Jeclaration in the nresent
case. Ve are, however, of oninion that srecial damage

is sufficiently allece.®

It will e scen that the short roint decifle® in Jenings v. Florence

|
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was that the declaration therein had sufficiently alleded special damage.
It was an action for maliciously and without reasona-le and nroialle
cause causing the »laintiff to Le arrested under a writ of executicn.
It was not an action for false imprisonment. In mv view it haQ no
relevance excent by way of sounding a varnine to Astwood, J., to avoil
the very pitfall into which he fall.

The respondent was quite clearly not entitled to a judgment in
his favour. I wondered, hovever, vhethex this Court could Ao anythinc
in order to assist the respondent “ho was obwiously the unfortuate
victim of an error on the part of the aprellant, I say erroxr hecause
that is as high as lir. Stewart, vhe ammeare” for the respond=nt before
Lstwood, J., attemnted to put it. In the alsence of any evidence of
malice and of reasonal:le and prohable cause in the appellant I am
constrained to the view that this anpeal must Le alloved?. T vould set
aside the judgment of Nstwood, J., and enter judgment for the aprellant
with costs to e agreed or taxed. I vould also order that the aprnellant

have the costs of this apreal to e agreed or taxed.

Henricques, Y., 1 agree.

FAun, J.h., I agrece.



