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lhe apnellgnt as éﬁhef“d?éﬁ

“erc ClOuH;;Ft Andrew,.ff;ﬁﬂ““

'”i'bv an agreemeﬂh_daﬂed 15th Augush 198@:15659Q those prpmlses,h}ffffaff””

”51 1nclud1ng a dwe1lung«housm and,¢urnahu he flrst plalntlfng;;;fﬁ4

1“] 3a Comwany 1ncorncr**ed 1n and under tbo laws of Jamalca, for a

:7W_tern oF three v@ars _ﬂ¢he seccn@ mla1nc1’”*%pc her Iathnr

. . Ronald Brownv :

vere ﬁ1rectors of the bomnany "'“he qecond wlalntlfx-jjﬁﬁ

:"}ﬁfwas the CONhanv“ nomlnee 1n cccumatzhn aq wermltteé hy Clause 3

Efof the queement

Gn ane.] 1982, Lhc appellant cialmlﬂg:that hls 11qht3f7 '*”. 

']{BOf entrv had accrued on. Lhe explratlon“oﬁ'a notlce to GUlt entered _7f“

'-}the Gsmlsed oremlqes and ejecteﬂ the_ econa nlalntlff

Bv wrlt ’f5;f?j

3{ff11ed 8+h Junag 1J8? the plalntlf”s jolntlv_brought an actlon




3=1hga1nst he anbella; |

Qterms nr@yedq

ljxgroundsz°f

._deience accedeo to an apnllcatlon on Lcra f oF he ﬁlalntth

3cla1m1ng damajos cor tfesnass to land

'jtrespass to goocs, LOfClble Alsposae551op and praylnq for aﬁ

glnaunctlon to rertral_fthe defenaanti“ﬁxcﬂ trespa591ng or’

”'.remalnlna in mosse531on of the L mlsed n*erlseso,—g,gﬁfﬁﬁggz,

On the ba51s of af‘16av1'

;”ileﬂ by and on behalf of

'the olalntlffs an 1nterlocutcry 1n3unctlon wus granted ln the

"foThe nlalntlff . cla;vs werﬂ uncond*tlonallv éenlea ané

;contestec ln tbe ﬂleaﬁeé cexence o“ thc ccfendant mho counter-'"

-clalmed £or damaaes anﬁ recnvery 0:)*F the DI&NlSE° on the &ollowlng

Ay ?eterloratlap oL'“be s ‘enises bv the

- neglect or default of the plalqulffs
Cor by breaches: oﬁg 'p;e;s covenants in:
-tne 1eaae°3~f-_g : :

‘he lease arreement havzng been ternlnate@

v an effective. tice ln accorﬂanco Wit
a- smec;Flc term in’ the ! lezse, the' defend aﬁt
“Had lavfully exerc;seﬁ Hls contractual rlgFt
to re-take pOSs ﬁ; ion: and ‘the: lnterloca:orv
1njunctlon'was basec on false clalms an& '

Gfﬁldav.l.tug E e i .

{3} The gwelllngwhouse was'reculred as a-

wrongfuu occupzt on 0u7the nremlses,:;_; %

'on the clalms zor tres a8’ hm gave o tnm flrst ?lalnulff nOﬂlﬁaL 5

.'1danages of ¢300 SG apd to the second Dlalntlft 5 000 OO,If_

'reslocncc for the: de;cnhant and hls fawllvuffj#ﬁ'* -

'Fff;féﬁ amagﬁs For breacﬁ of covengnts and for theT; vﬁfé'

v1c Closeo_ In.udaltlon, R
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Coon-the rcounter=claim hesgavegjuégmantgfor_the,defen@gnt
for $%9,719.00 fer damages. for breach of covenants against koth
respondents and against the'second naned planntiff for $8,226.00.
keing reimburseméntctorthe-defendantefé:,the;eaploﬁment wa,iTﬁ””
security muards due to the delay:in: resuming ;mbssessibn after
the defendant invobediénce to:the iﬁjunctidn;ﬁadﬂxe;inguisﬁgé _:_
occupation. Consistent with the order forﬂsgécific §egfo:magﬁgﬁ£
ﬁhé-déféﬁ&antfs‘cla:iiﬁ:'-;-f-or:._:recovery.cf‘po'éfseésion_was__rejectec‘.°

The learnéd -judge’ s reascns for: wuggmbdc were fully sct ont. ln _

;"h

nis written’ ﬁﬁ“ns nt Gatad-fthFuly 1884,
.On;appeal the zppellant soughi variation of the judgment
the f011DWlnﬂ CVEEFt°' a--'ﬁ. :*¢$:

”i(i?*” at th» 3u6qmcnts and award of damages
in favour of the plaintiffs be set aside.

i)~ That an order- for possession be granted
‘fnlm aﬂalpst tqe f¢§at a:.ntlff°

vf‘TLa*'certaln Clalm’ or gamaacs disallowed
‘{fmv the iearned: tr4a¢ juﬁge be granted to
sERer ﬁrnellanae.

_Ig‘tﬁénf th LeSﬁnndenta by wéeﬁ cndentS' notices sought
a vaiiéficﬁféfithe'3uégmentc o the counter~cla1m by setting
aside the 3ué¢mﬂnts 1n Favou& of th nmellazt and substituting
juagﬁents in favcur c‘ the r sﬁo tz. |

h

W

_~q

flrst ground nrﬂueﬁ fuiid tha app llant was of a

hre;lmlnary nature i that (i) it vnullenge tbe jﬁr sdiction of

L
SN
b

. the trlal dge.in the absence'of-con 1t Qj the gefendant €87

grant the aﬁulﬂﬂptzon fo arond bh atepent of clalr 80 as TEe
_;qclg§e$: CQHSB of actlon wnlcb wrose afner tnc wrwt had.heen
.filede- nd (ii)icé-q ended that.ln arv evopt in avantlna the
-amendmgnt th@ Céﬁﬁt éla nct xn ci§e i ts discretlon 3udlclally
Now the lFlntlffS'.atatﬁﬂeﬂt sf clalm contnlned the

:_lollow1na a"e*ncnns I@iGant o t} : u stion
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”75;1-“Hat beforﬁ the sazu Te se was
: “Uﬂterrlnateé the ﬂmfer iaat ﬂurport;alv
-~ served 4 Notice on the Plaintiff in
" accordance with the terms of the said’
~lease SL klnq to: br11”_+he l@ase to an’
#lendn. . ; ' :

f efectlvc i
¢tﬁ01a not

fﬁ"hau the Salﬁ hotxce was

“Uthat, among otﬁbV'tblpg :
 specify the exact pericd of its curatlon

ineither d9id it conform with thé pro-
ﬁ_“visicnﬁ.”fa_he Ront “egtrlctloﬂc Act.,

Covii
o
'J! (’j

Sleaesane s s o"’eﬂ"oor'en 'n-: n-'c LR 6':- onu’ou

th altcrnatlvg.thw
11 s;v iF whlc 18 not _
z : Q“lCO 3forc said wag
~'Valid“andﬁthe”tesm infne said leszse
' was.det€rﬁiﬂeﬂ“thm?._.1nt3*rs held over
and thersby beo: ~teénant protected
Brothe R nt‘“ar#V1c ions Act under theo..
saiﬁ torms and conditienc stlnulatga ir
T he lease aforesaid.: The Plaintiffs
------ _ R R w111 Further say thot the entry by the
: ' L Defondant ubon the said promises os -
fﬁncrelnbeFore ncscx1ref'conct1tut@s a
~breach of a statutcry duty and the
Plaintiffs Fall wWithin the categery of
‘mersons Whoﬂ the s*atube 1nten& o
frotect,w.~ : e :

't*thér”orié
alﬁtl.a 3

RO

"j“ L
(“} a

”mbat 1n.thh”ménth”oF"" 193? the__-
U Plaintiff deliverad a leute?'%o the
" Defendant togéther wzth cherue for
$15:000.00 pursnant Lo 1te rlqbt to
. EYErCst'tHﬁ”dbtla_ﬁront ined in the
. said lesse and the Pefendant tore up -
't e cheque ano Suatté thmthevmnrcﬁ the.w

,zg{resﬁbnse;jbcthinftﬂe_sté &efenc and in the

W coﬁnterﬁclaim;_&efeﬁé ant countﬂzec_thﬁg]tne notzce tas valid; -

tQat tha“f st;;1ainti;£gbeing¢agccnna:ﬁ was not i*le” ﬁcilfwff

“dar v
the security of ten 'ch as’ a statutor"'tenunt under theiﬂcnt

_RestrictienﬁAct 3ﬂ£ dn IOSﬂonse *o n_raaranh 1h.hlead°d thus°ﬂ‘
L."I? anuwer'to naragraah i? cf tne atateﬂenb
Claim. ‘the Defendant admits tbgt on theé f_
Vf*utﬁ Of Tune, '1982 he received a letter from:
- the first- t&a¢ntlff°~-5tto*nev ~at=Law dated
L BEh Juné, 1987 together with 2 chegue for
j$q,n30u 0& in-the Hur‘*orteé e :ercise oFf an L
option which the fivet Plaintiff alle ged it
had and the Defendant tore the said cheﬁue'in o
_“tau prosénce of a renreﬁmntatlve of the First -
Plaintiff and 1nforﬂec v;e aaéf reavcsen+"t1ve
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chat the first Plaintiff had no option te

exercise and that he was not sglling his
house. .The Defendant subseguentlv returned
the torn chegue unnegotlatcﬁ to the first
Plaintiff's Attornevs. at-ugv,ihreugh Lae
Lefendant’s Attorneys-at +Law by lette
cated 11th June, 1982 rajecting the said
purperted exercise of an alleged option.

. The Defendant dendies that on the 2th of

. Junie, (1582 the Plaintiffs had any copticn

. pursuant to.+he ‘terms of the lease agreement
. 0x that Any alleced option.izs 3rODerTv
',eXerciscd - The-Defendant will rely on the
Plaintiffs’® Aforesaid conduct As evidence of
the mala fides of the Plaintiffs in the
rolationshin between the Plaintiffs and the
Defendant touching thes gaid lease agreement
and. of the intention of the Plaintiffs to

- use their alleded vossession after the due
'turﬁlnatlc: of the said acreement to ground
a false clain to an option.”

In hls'Ju gment,ganmergumtho £2id that the writ
contained:

.“Lo bx each of cmntract - &hat anﬁcared later
_2s Section 12 of the Statement of Claim.
'L"h;s was clearlr a new- causa of action and
.wag accerdingly an irregularitv.. In his

closing adfrcss M=, Dalaey asked that it be

dismigsed. H;.clted_ﬁrickfield-vse Hewton

{12731 3 A1l =.m. 323, Z33-4. %hat he

snoula have dong. is. tc have made an arpli-

ation. to zet aside thnvlrr zgularity: 02 R2.

'Hb @id not dc that. .He f£iled a defence vhich

rﬁsultea in ' a waiver cw'the.irregularity, He

cannot now. complulna_;a

Béfore;us_mrgsbaley“submltteé in effect that the learned
judge was not competent to grant the ﬁnencﬁept since at the time

cf the filing of the writ, the cause of action had not y=t arisen.

3

The writ-dated 7th June, 1982 was filed in the Registry ¢f th
Supreme Court-on the 8th June,; 1932 'and the purported excrcise

of the option was made on-June 19; 1952,
1

[}

The Learned ‘Trial ‘Judgé in his judgment at p. 14°7{g. 120}

did specificallv,ncte that the ﬁv+10n g exar01se" cn 10th June,
. not - S

though apnarenb 7 he didfanp fe01at .f te 51qn1f1catcea

-

In:reply,hrg odlln ShbmltL ef ,rbt when nartlbs nleaced
summaries of the. facts. upen’ thcq tdc» ave .t cly1n~ for their

respective cases and called evi éencc in sup ort,=they vested the



could have decree& JEElelC nurforaancea,

? the Cour+ of_dubear sboulé nc+ 1nter erc,@f

vzrtue of qec

Act th ch reaéso .”

'fand Lhe gena

'_1Jualcature {Clv "Trcﬁeéurc)Code Act

':rexatlngsb
'by Jr Cool_n la nore aaalnst hlﬂ;Lbﬁ Mor hl,a

 €fthe esscntl

non EXlSLPﬁ 3at he tlme thc vr t waz filed.

not. oc “mentlonor 1n the wrwt“-'it'i T~" '

Accorf l _ I an constra'féj

 tr1a1 Judge grrcé 1n entertalﬂ 'é,ﬁﬁéff 

nfa dealt w1th aﬂé the cuestlon ﬁor t 's vourt would be

'__1n Grder 18 Pule lb'nnd'zﬁic Cis ap licable to Janalca by

"uxerent of Cl at ﬁust not- contalﬁ any

'?'o

 Court w1th ]urms 1ctlon tO Qeterﬂwre 'L the 1ssues-ralsed S
twhether there was evmd@nca uﬁon whlcb the 1earned trxal 3ucqeﬁf°
If thcre wasp then SaAT

f” soughL supbcru7 f'

':'rg 'ox the Judlc ture @1val Froced ur@ Coﬂe fﬁﬁﬁ~

AUELE

ellegatzone or:elain in re:nect of 'z cause .
T action unless LHQL ‘cause of act1on is oo
menticned in - the writjcr.:rlaes from facts .
which are the same az or included or form
paxrt of thée facts: glVlnf-“lfevto_ﬁicause of
acthﬁ ﬂo Jentlcnen B e

SecLlon_4?57} o“ the ualﬂiturc_f uprcme Court)

‘Wﬁgil-ieftﬂré*sb in controversy bctween the
-gaid partigs regpectively mar be. ﬁcnﬂ;etclv
cand finally aeferrlneo geks 6 multlpllCItv of

"g”proceea;nqs mvo*de

w

e

Fatters rOberlv befor@ the_ ou;t

':I?'ﬂh £
fﬂct“#1v1n~ 11=e to tﬂc caaue of ac 1@n for

iy
‘ln'-‘

L owerv QF amenénen* in c“Cthﬁ 23, o; th;-_'

Both_thc s*ntutorj rrOV1510ns ané the Rulc cf Court:gﬁj'
-refer;eé tO are unnﬁlprul %o Hragc' iih"“”he gcqeral jurzs-:; S
- dlctzon confo:red on the Court musu bb:reac ana ccns+rued a*'JZQP

_fThe Rule 0uoted

eg:ré_]
bweachﬂ __'¥

~1.0L contract-ﬁas the allegoﬁ e rciaéhijtb opt¢on whlch "as




In support of his alternativs submisgion that in any
event -the: lezrned . trial judge, even if he was competent.to
grant the amendment; srred in,thesexercise*of his discraticon;: . .
Eriﬁbgleygs mitied that- “wlthex;ihe~wri£inar the. Qtatcvontgofg
Clain:dentainad.a claim fo *_ﬂpechlc pérfexﬁanaenand,thatgthe;;-
learneq;juﬂge;was correct:-when: hé held L at in. thsawrit;thare;_;
was no claim,zcx:breachxmf_cgntractau.Eowever;:he.contendeﬁga
that»the;laarng@-triﬂi tudoce erred in:holding that z breach.cf ..
contract appeared in the Statement of Claim. The- 11c¢ati@ns;_§:"

in paragrarh 12 cf_the Statement of Cloim were sinnle recitel

of facte x2 ?Cvmnt tn'bhc ﬁefanc:ﬁt 3?"onéuCt“and”bn which

rlaintiff wasz fei?ingftbfsupﬁortfhiéféiﬁlﬁf¢or tre snass and wom
sc treated Ly the Acfe Jnnt'iﬁ"his'*leaéé&“ﬁEfencé]ané that up

=

to the close of the pleadings there ywas no reference to the

4
(’i‘\
]
Q
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terms of the contract, the alleged o or the remedy scught.

Further, the rule is that aficy a2ll the evidence is

in on both sides,

subject to certain exce“tlcn 'Iﬁ’éﬁépd%é*hé“ciféﬁ Zdevain v.

C‘O

4 and

Cohen, 43 Ch.D. p. 120; James

v
Loutfi v. C. Czarnikow Ltdofilgsza%é?;il“ﬁraﬁ-g23¢=«The claim

for'éﬁécifié serforrance was not Saly a nelr claim bul was
entirely Giffsrant in nature and conseguences.  Accordingly)
the amendment =t this late stage’srecluded the defence from
raising 3qelnsc ths grant cf such a digcreticnary eqguitable

r

reﬁgmv certain 319&@“9;5,'Iaches;'thét“%he ontion offendad the

Pﬁrﬁetultv ruis . oy £Hat thz ccatract wag invalid for uncertzinty.
On this péint"it ig enough to say that the plbgﬁihgs

support ¥r. Dalsy’s contention. There was at the time the’
pleadings were closed no elzim for bréacdh of contract.  Desrite
rrQ”Cchin“é*elb@ﬁ&ﬁt“enéeﬁvbufs'that'tﬁé igsues were sufficientls

ventilated at the hearlnq to warrant tne arendment, the appli=

th,

CAticH BHA 211 the eir marks of ‘an afterthought. - The defence



-]g3nleadlnno tnat a clalm zﬂr breqch or cen rect wltﬁ a Dravﬂr

 When the r@me y 8 uqht wac =

fthe anencnent of such_ f;jf_ﬁ

jahreemen;p aowevcrp_was

 ccu1ﬁ not have a?t&ClﬁatOQ on the lSSL s defznmd by th

round and stroqg
the Cou;t c=houl<:1_.

e Hﬁ vol ctant o wkanb
_-..._‘s-Ft +he \,lLSQ n-r.' "‘h@ A
S udiam _-‘ent‘, even though AE _g_:_ _been 1nd:=,.c: tec; o
J_:ﬂthe ;,OU"";'QC O‘C t}"d lequno tﬂ t___SO'l'lC :
'uy:anupdrcn+ m1vht s _gssua ;cr,“ﬁﬁupnf?

'”,ﬁIn}tne 1nst=ﬁt C"SG h_early'lnrlcatlohaz_

ne and the wrcnt o_

QarthV..

it acems conven¢ to r r to certulr ractsg

the éefbndant aﬂd che’%rrwnc werc or

“had @ 1scuss;0nw w1th Ronala Brovn oncernlng th@ sale or

& Marv1c Clﬂseu. Dﬁ¢€ndan s j fe*énf"”

Tabfééd Brown Cﬁnuultnd ﬁttﬂxrevs -ﬂaﬂ%ﬁel Codiln ana Cﬂwm" AV,

.ccncernl g tne nr varc nﬂaffa’"”g eemcn+ lCV saleo_'The_drafﬁ5

uzeithér_g rty beCﬂaﬂe Of

d¢sagreemonu o ur 1tua' ﬂtentgﬂf-' c g tn Brown at

,Thom@ _;su@?éﬁtidnjﬁ?iéf@éﬁndésf#ésfgngaﬂed Tne end result was tne"”

_1eaht agrcemcnc ;étﬂéenftﬁe?ﬁoﬁpanyja 6 the deLenﬁant contalnlnﬂ

”jthéfleaSE wgreeméntV,tke

;iﬁtoﬁd¢CE?étionﬁcfffhef@zémisesu”'"




Defendant®s Dlﬂns to migrate ll throuqh unc in

September 1981 he-éé 1nformer t wrown,_an& alsontﬂat he was

desirous of resﬁming foss ss"cn cf % Ilarvic Close as 2 res éence
for himself and His family, A g revtl" peacoLul ﬁersua51on R

on tue uaVlCP of hla lawyers, Hessrs.

o Fing, he served on the plaintiff company

and iﬁS”ﬁomihée:in'ﬁdcuﬁgfiCnﬁévﬁ;tice.gréﬁared.and signed by

s f which notice read:

them on hig be-alna'LThewcperafivef;f'

"As Attorne yv At uaw-ﬁor v:L nmeAHIm THOMAS .
your Landlord, WE FERERY GIVE ¥OU MOTICE 70
v}J.T and DLLI“"R un to VAL BEMJAMIN THOUAS,
pQ sessicn of promises at.§ iHarvic Close,
Ped Hills Post Office in the carish of Saint
andrew, which vou hceld of VAL -BENJA! STEOMAS -
as Ténant therass under the terms of a lease
aoreement dated the 15th day-of August, 1580 .
‘on- £he lst day of June, 1282 next or at the
end . cf the ¢ Jrhlet; month of your tenancy - -
‘which will exXpire next =fter the end of six

months frc _the seyvice upcn .you of this Motice.

JUEST you to-acknowledye receipt of
Dy signint and returning the
otice enclizaed herewith.

-

BETED the 23rd day of Hovember, 18861.7%. ..

The foklowing . terms; conditions and stipulaticng in
the agreement are directly relevants -

FEEE LESSCR agreées ko dlet the premises for

the cccupancy of CEANPAD INTEPNATICNAL
ARRETING COMPANY LIMITED or its nominee
Should the Lessece HlSH to change the
Joccupancy’ the permission of the Lessor must
be cbtained and the Lessor hereby covenants
“that such: permission would not ko unreascnably
"thhneld

The rcntul shall be 2t tre annual rate of
- FOURTEEN THOUSAIR FOUR EUADRED DOLIARS - -
(834,400,700} per annur or THREE THOUZAUD
o 8IX: HUKDRLD DOLTARS{$3,600.00) quarterly to
ke p2id 2t the beginning of each "uarter as
oof the lst day of August, 1850.7 :

~Then fcllows the uswal termgirdlating to pavment of &

rates, taxes and-utilities; covenantz by the lessce as to the

remedying of wcertain. damage; right of dnspection bv the lesszor,

ﬂagainst-structurai;or-other:alteraﬁioas;-r strictions on usey

an

and in the mutual covenants the following



COwr At any tame dar¢n”'this_Acreémén*'

:“*or to three nthe- befcrc its o

o nerminstion £0 rithe consideration of

L ONE DOTIARS (81.00) the roﬂﬂﬁpt oE

which sum is herehv aﬁknow adged the

“lessor hereby sroant to the Lessec the
option ko ﬁﬂICJmSﬁ tﬁa leagzd wremlscs-

atasprice o onalaﬁrat1ong ‘the

ingxch?n el 1n'_wd-ubﬁ3afm AND FIFTY :

-"_'f._-t’""*onsz\r'fm DOLIARS. (J$150,0805.00) of thc
Crgumionf THO HUNDRID AND SIXT Y-»T"TO e

:'.T"TQU:Z‘R&“‘\ DOLLARS FIFTY CENTE & - o0 oo

{US$262,000.50) and on the Lessee tal'.ng o
'”fthlm Orulaq-ruu“” gsas agrees to nﬂy the’ﬁ

tar h {1\;9’ of ‘the _
ﬂlthln_'

_,n;ucs_to +ﬂr:1nate fhls__ﬁ
: ¥bc cre “the - _

: he or she.

rtg not 1ass
’OWT“§ '”=¢noL1cb thcrecf

S
H

Q.75 =
CEHRD B

v after the DCSLan thereof

1
}
epaid ¥ régistersd letterat anyj-
i fice'in*ﬁamalva addrossec to thes o
-'_4£esp etive parties 2t their address set

AR 1-1 1-&'1@ flr,:,t "mrav;r‘ﬂah herem.u

Tbc nate o tqe *éfﬁiﬁé‘@ffﬁhé5ﬁéticé”ﬁé$-conte t d°

. ?”th

he qccon¢f£1a

-._sbe. aw notlc 39«2,,

cvncess1oz was naig4"'""”°"”""""”"

_ Co 11n Stﬂtuo tua _W1ﬁn the con hv_i”f'
_af couﬁSQW onhoth. 51ﬁeag o@CODC“ﬁ»ﬂ@d .
plaintiff,; ‘without 2dmitiing: ﬁh 'mefendant 5
'f~contcntlony_éobs nct o wish: th' N ;
Cfurther contest as ‘the Gate of_bern' :
'ﬁ;mmﬂlblt 4B¢,L@“he c0hw Gtice with' serv1ce fﬁ;_g
”*ddlitué bv thu SQCGﬁL ,imlntlr% SR

ih*s'p t nr the cl in *pr +rc :ss”éhéfﬁioﬁgftlf‘_

ejectﬁent the.ﬂﬁﬂlntlff a*le@ as wxuﬂesso. '

'{1? ~191au0 Caﬁmbell uone,txc hulpe; as tc
.. the defendant .. coming to Harvic, Close
. on’the 1st: Junu, 1892, at about- 9 3% a.m.;
oo oof burning off the pallock, ‘opening. the o
VNate an@ takxnn D@SaqulOﬂ cu.the premis es.

-DLCC‘HC" s




{2} - Evdney ‘Rose; Assistant Superintendent of
. .police, who:in responsga-to comnlaints by
~the . Frowns attend at Foiy € Marvic Close
-where he saw the defendant who told him
: herhad given the respondents six monthe
.unoticaiwhlch haa ex;¢rean_
13) Clover Browm second-plaintiff who gave
L evidence  of ireced aAnu>certain_in£ormation
SronslistoJune while at work:at the Companv’s
coffice in Kingston Z0 and of going to the
Red ‘Hillsg Peolice: g atlcn and of accompanving
cthe Policg 0fficers to € Harvic Close, where
o she found the gate locked; of the conver-
--sation between: defcndant .and the Assistant
‘Superintendent; of her.furniture “and
belongings being remcved from the house and
opacked din énsopen-area; of shout twanty men
cdncluding security ouard being in the vard;
£ her;resumytion_af.nossh%sion on 23rd July
and 2 list of -things missiny and damaged -~
including cash amounting to £65,000.00. (This
clain from money lost was flrML" rejected by
. ixke learned trlai Jjudge for reasons that brook
- no. challerje}

The detenaant whlle adm1tt1r ?i'}ﬁ.trx. in evidence said
in ef‘ect taau he uOOK all ‘the neceSﬂérv ﬂrecau ions to nrevent
damggg_qr %oss toLthe appe¢lantj$_gropartyg.gﬁdw§e“haé stored
them in a sa”ﬂ?%lacom“_Jc alntalnﬂw hlu stand that his entry
was peaceiul hnd 1n “xﬂrc1se o: a ;ight_qf_rewentry:that:ha&.

ng_fiﬁdimg férﬁﬁhe'blaigtiffs‘in tresnasq the learneo.

trial uﬂge Fald 1ﬁ e{f t +ﬁat {", the_not1C¢ vas 1HVallﬁ

e

(ii) that th» hlalntlzfs were r;gntty in nosse551on and_(ii }
that the optlon COﬁLaln@d 1n thﬁ lﬁase was pro 1; gxgrcised.
Befcre usy as’ 1; thb Court aalcw 'angOd*deal of the
argumentiqeﬁﬁfEQ greund;the_ﬁorﬂ”dﬁ-thg nc£i§é;_ For the
plaintiffé'itﬁwésrcénﬁgﬁééd-#hatjthé_noﬁiqeiwas?ineffectual te
tgrmingterthe:;easenatlcommon 1aw3: tir. Fr;n] on ﬂu‘mitted that
the.lease was for ayte;n_ov years cert aln and the rental was

payable”quarterly_cn pec1f+e6 Lct g,

“Assuming that thefléssor;un;efﬁﬁhe-ﬁerms of the lease

was entitled a2t an¥ time to serve six T:onths notice to terminate



perlomzctl'alateé

7f1p tﬁe 1Pstant cusa at the'y5; _-”"

end’ of a cu:rt@rlv FLle& Eﬁl“ﬁlatLu zc;;the raynen[fof rcnt

andaroump JL.~"

navcur w1t“

_oUDﬂlS”lOn alona tnose'l¢ne aunﬁ

On this hé hac t¥1 toisay * ;(, :

o S j[t:u‘%r Franka01 has Jubm*thed w1th"scme Fovee
27 that if 2 Hotica 1“'tu tb:m1natc the- 1eamu it o
must-be on adate certain and 2 date’ which must
- be ascertained or SCb?Lmlqablh from locking at RS
o the lease itself.  Wherc Lessor got 1st June 1582
- from nobody can exalalnn,fnerurence to the lease
. showg tha% the rental is ‘payable quarterly at LhC.':
- beginning of eacﬁ quarter as of .the it day of ..
-f[%ngust,-l%““ ~The 8ix ‘months could ‘end-on" the -
. last day of two Of these so~callea quartﬁrsog-”hep"
‘“the alternative would. have some meaning.  The .
Coodlternative in: ‘aMotice is ﬂut there: for' a reascn
]pameEV'so that an error as to ‘the specific day
'n@ufluncc An the 'first DEAFT ?ﬂy not. 1nVﬁl?63te the
Wotice. If the computation he wrong ‘the general
:f,"crd~ in the a‘tﬁrnatlv; will gave the_&otlcc'ﬁnc L
o make it valid. rFor ins*ancw-lq & tenancy from- veara
sookoivear in the absenc““cf CEPress: stlpulatlﬁn it
Comay be deterﬂ*hbd by 2 ¥ year’s Noticce: expiring
Ccak the end of some we*r oi the tenaney. . So that in/ =
LA ¥otics of this- Sﬁrt:hftcr flrst mentlonlng ﬁxadmrwhum -
ceindgicbelioved to be the znniver: sary of  the commenccnent
-~ of the tenancy to add thege genaral words: Toriat th'“:
. end of the year of the: tenuncv which will exvire ‘mext
- after the end ¢of one & vear ‘from the date of the ;"'
.service of this Wotice® should in case the date be

'-Trm)n‘dnoououo:ccoaoouc:aaeoauaaecaoo-

fﬂmpe effect of rutual ccvepant ﬂﬁn that the tcnaﬂcv -
shali be terminable at snv time. by Hotice- o_ﬁnot :
- lesg than 6 months is that such Wotice: may be- glwgn-'
i for any.date . noththqt ndwna ‘that the. date is not an’
- *nnlversarv of the corma rent oFf sav ‘a-quartoer or
oo really two cuarters it 15 nov tied to. 2ny pericd of -
o the tenancvo. ‘So ‘that an alternatlve -is nct neccssarv
- here., - It confuges the issue and only serves to: m:kcj-__
it oinvalid, The . term:be?¢ns on 1st. August ‘1580, So SR
o that By the 1}.ternatlve it would be ‘six menths from .
'-_~thb_2;th chember 1981 wlus one month of. tenancy which
would také Firstionamed Dl ntlff:to the: end oh June°
[Phipps vs.. Fogers (1225) 1-®.3. 14; 271 S
.;”Althouah no particular. form ‘need- ne_“ol1cwed Lhere
- oiast be.plain- anaﬂblgucuv WOras claxmznq T éetcrmlne
-3;tre evlatlna tenapcv at ar curtaln t ‘qooo,c?.tne.qayy




i1 G

1AF tarmination must be the right date.’
vankev vs. Clavering {134Z) 2 211l E.ER. 311,

- 313-14] - Bctices of this kind given under -
poers in 1eases ~»f this descrintion are
doéurients of 2 “techniczl nature, technical -

for this renson that if they are in proper

“fopm they have of ‘their cwn force’ thhout
any assent by the reczplept the effect of
bringing the demiss to-an end. " They-are not
CQnoensual ﬁocumnntsf

He = thﬁ rec1ﬂlunt of 33&153* ? must be in a
'-wuaﬁaa"“"-Shﬂ izconfronted with two dates -

ist June 1982 or the 30th June 1882, the

latter by calculgti@ﬂ;znct~difficult;*“Which~'“-

is the f;ght data It is not certain. It

doss not clzim to Fctvrﬂlﬁe +the tenancy at.

certain time. Tha time is uncertain a*thar

13 June or 30th June! So the HNotice cannot

~b% vallc ;c dytermlmb this lease. I 50 holdo“

Thls f&ﬂ”l_e of the 1car ed-triﬁl judgﬁ was challenged by
HMy. Uale; ‘on the 201l CWlnr Yo unﬂ?'

-That tne 1earnaJ i 'ju gﬁ crred ir 1z in
holding that the n.t ice to: Cth served on
cthe firstenamed. plalntiff ot valid to
~::Eeterm1ne th 1besbo““ T

In supp@ft 4e arguod that th notlé waé-iﬁ éécoidénce with the
provisioﬁﬁ cont=1ned i' th grcewaﬂﬁ aﬁd me 1 the CIltC;la
stlpulatea.tber¢1n°~ Th. ae- wcrc {12 th“L *he nctlcP may COmMEncea
at anv t:.rwaF 1) '  ohould n t bu lcss “than szx Months" an
(iii) if mas é \tlc@ to tcrmlnate t .ease,. and ;t was to take
‘gfxect ons tﬁe lsb wune 192 ;".“he ”lu rnatlve &o£dewere included
in the event *he Dotl .wus no»1éervrd~b'fcre Lhé

lst:Decembermljmloi Be - aavertad tﬁ the Orld alfg andoned

ccntentlcn that thu n”tl ce wWas shortwserved buty thau in anv .-

:'z.: -
fmepd N

»vent tne nlc £ s haé unaer t

umaat the effec+1ve date was the
lst of: uu eo ~E 1 v su%ﬁltt d fe wasg nﬂ rcor
amblgult" <« the c@mpleted*monthfox ten@ncv whlch enﬁs.six months

after SeerCﬂ w;s 1stvmav'*‘:
On the qu stlﬂn of amquultv Co§l1n vlt“ remarkab1e

lngenultv sub"1hted that on 2 l1 1 reaoinf of thc ﬁctl 2 ong

could.dcducc g+ 1east six: cr seve1 dl'f%

‘nanelv 23r ey jr 3lst Mbv st Jhpe; ?3rd June BGLh June~

1st July ani 23rd August,



_noticé*is:
I.ﬁt'
_theﬁcaSés

:arquﬁen

.;f~,_fﬁOLiCC Lo ault rust 'be ‘clear and Certalh __
80 as to nlnc tha par ywho oives it and’ to_*'“-
' ' + ' -t 1¢ glven to act:

Fb e le! tic ce to ”ult 'on or bmfor a specified o
'],aatffis allﬁf_lt hzs uez:“ct as ﬁ irrevocable
- notice to determine the tenancy on:ﬁﬁﬂ:natef '
L ak the dame time offorqu'tc_accmnt an ;
'rV~,‘nterm1na ionon any yarle? date of the
' ﬂant oicoo_ﬁ;-; : -

_'“”hc apnellant mﬁc “the le _
S yespondent the" lLSeOI_ £ dartain premises
“for 2 term of 21 ysoars: fr** ﬁe.,.a_25 ©193%
She lesse: nrovxdc& nt &, that cither _
_fU&ILj;_DV w1V1ng Y mowths“ notice to. the_;J.”'
“othor, could determine the lease at the end’
. 0f-T or 14 vearso',ﬁhc £irst 7. years &x r1red
~on bec. 25,71941, and on'Jan. 15, 1942, the
,T?cscondQnt Wrotc to Lhy aﬁﬂellant“s sol;cztors

J;Lrom uune ? and
; 'ﬂXDlrlp" on’ Dcca_zl '1341 On Mar. 5, 194 O; _
- the. respondent again mr@*e to the apnellant's.
isclicitors and he asked ‘thewm to confirm that
.- they accepted His lett__
v the lease on Dec.e 21, 1841, 184G, the v
solicitors bcknﬁw1edjeo_thc ILCQlDt of. bcth S
‘letters and their r“ply'"01c¢u4cb'W1th-b“e words
© . four instructions arce ‘such that vwe aré able to
Cinforr vou that the no:zce ;ereln COntalngé 1s
-'b"o“ﬁrlm servaw upon’ us ' '

et c,L..Jan° 15 as.tornlnatlnqgaLﬁ
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7{i) The notics to determine the leasc was
invalid as it was not in accoréance
with the —~rovisiorn in the lecaseé on that
Pehalf in that it purported to determine . ..
rhe lease on Dec. 71, instead of Dec. Zsa o

{ii) Thoe sclicitors® letter of Mar. &, 1940,
ancuntad only to an acknowledgment. that .
he notice had baen properly served on
ham and not to an admission of its

' In dealing with the cuestion as ¢o the validity of the

Q.l
[}
]
]
0]
]
o
n.
1
v
s
B
ot
)
153
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A
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nOthG L’r

5 kind, ﬁlven under r viors
£ this ﬁEECrlptiCRy are
focurmants Gf t‘chnical nature, techihical
. for this reas that "i they are in
proper form the :;ave cf. their cwn force
_without any assmnt'bynﬁhe rec¢plen+ the
efféct of brlnﬁtnc the denmise tc an end.
They are not cunsbnsual docunents; thev
-are decuments .vhich must do the thing. .
‘which the préviso in the lease says thev
are to do; they rmusgt on their. face and on
a inlr and. reaSOPlee coa;tructln“_do hat
Lhm lea5ﬁ,3ayssyney arz to do." ..

"wotices of
in leases ¢

and then speci i ﬁllv thusvf“'

" eeeses. INn the press nt case what the
_respondent ﬁurﬂﬁrtca tc do by the. notlce
on its face wasg to brinc

end on Dec. 21, and if be had Sulu° ?I'

" hershby by thlm notice give vou 6 months

.“notlce_to_uetcrmune your. leas se. on-

‘Tec. 21, 1941,7 he would have been

atterpting to do something which he. had.
nc power to do; and however much the
KGClnlent amight guuas. or: hor;ver certaln
ha ¢ﬁht be, that this was 2 mere llng
it would nct cure the defect because the
’ﬂocumunt 1nn“ﬂlateiy it iw dbSDﬁtChCO is

2 Qocument which is incapable on-its face
;of @rOGdCln“ t&e necessary . legal ccnaequeucb

This éase* ulstuguuﬂnﬁle frow the 1nstant ‘case. In
Hankevy's case'tb ru were n :Cxﬁf ssﬁprov151cnsa$l;n_the instant
case enanlln tbc lmﬁlerﬁ to. aavu notlce iétﬁépy time”,

Accor&iﬂglg;jiﬁfj pkev 5 c f>the ?Lnélwhu_was confined to a

date corresgonéingxglth wa}ﬂnniﬁéfSaryﬁdateagff'”'“

More | ﬂlrectlv in point is the case of W, Davis

(Smitalfieldé3f5td; . nuhtTev and ﬂchers (1 ?7} "ill E.R. 246,

In that case tpéjl&:éejwasf&aiermixéb By thrac ca lenéar

nontps“’nctiCE 2t -anv tlﬁa:“nu thu'latd s gavc th tenants a



'nOtiCG'to*QUit;ig'ﬁhe' ollop nﬂ forﬁof

i ,.'-eis;-.-;;-:;ﬁ:_:

G)

7 'Hle must glve three worchs notlce to]f'
;rqqter* inate' the lease, 'U’LQQUL snec;ivlnq the
o 1Qatg on ﬁﬁlch DOSSCSolQD 1q tc be gl'@na_-

o reg
e

S .

'-"'I’"'waq r‘.:em.d Ula

. ”nc‘not;ce to @u1t was v $*& and the perloc i
;'}ﬁ{om_tﬁreﬂ;ﬁopths coumaucea T rin from the '
o ate oz .Lts receént bv LQE tbnartso__g;u

PR - imiia;_decision was Lcac eI:;; danv'gett1enent

Association . Tv; Car “.3 44; 2 ElL:Ee . 1250.(. ray;ﬁgé,}ejg;“fﬁ

The- ;eadnot :1n thc ?ll mn lana Remo“t read

'W”ho respcnaent assocma;won devolooe .a'; S
.f_swallholﬂlnﬂs schere ‘on a’ ﬂanoaaratlvc baalcf:“
-and for the purﬂooes of the scheme r””ulred
“to rotake possossion a5 soon - ag possible of.
cothe hmlatnqﬂ*cx vhich ths tenants 3roved
ﬁ' uncu1L~nlefzﬁr the pursoss.  They let
- holding to' the: anneilanh fcra:nerloé of 364
~ Gays and . then for a furthé¥ pericd of’ 355 “da
oand thérgafter For succassive pericds of 36ﬂ*f
_Qays determinable novﬂrtncless as provided in
Cither ag*ﬂamont°=;"ne provision: for dct;;m;gai;gqf
©owas that the aqreement}ﬁlﬂhr'bE'ﬂoFérﬁinéé'bv-z~~
fﬁﬁolth aartw at anv_tlra;curinc the currency:
Cof the sa i3 term or successive period.on

"*AWlV1ng “oalendar: nonth“”"ré?i@ﬁSFﬂnCtiée-inbﬁ;FV”*

_f:vllnlnan; The letting CC"mﬁrcgd'On“Cctu.1;_19"9;)7
Slond Bug, 237 1543 th»;aESbClathn gav* “the
L appelia ﬂt nﬂtlve to.gquit on Mov, 30,1943, It
“Was curtended that e Ag:icultural ﬂﬂlalrgs e
‘Act, 1923, Bﬂﬁélﬁﬂ and tliat the ' notice was eI
Cinsufficient in length anc;’FurtH v, othat, in o
L Any event, the notlco should have cxpired at the

a;

'"EF*ﬂ“fvdalr Liéﬂ ‘of one of the nerlcas Qf 36ﬁ davs WL

‘-Luxmoére55L:Jg;¢én¢1aaedfon'éhis.ir@nichw

sl *_uts fb e tha+ ihv nbrase'“at ﬂn*-tlma“_
.. refers to the. determlnatlon ©Of the tenancy and .
- not #o the giving of the nctice.  The argumant
' 05 counsel £or the appe llﬂn* that the only valid.
_ otice Lhat can on the true constructlun &f the”
._._,,.ngc?ﬁuse ba’ glve1 1s oqe which expives at the’ epm.
ST GE onelof the pericds created by the agreement -
L oo secems to me to give no :onslhle neanlng tothe o
Cowordsen at,anv tgmep-&for there.is no: need to: g1ve
'ﬂ,tﬂe warties power Lo glve notice: at: anv tlme, if
in ‘fact the only notice that can. be ef;ecc1va is"
- cne. Wthh'varauCS at tnﬁ ond<ﬁione of t t=g pQLlOéS
'C?@ated : S T - =
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In the sane vein was the ze“soﬁing and decision -

A. & G. Simonds, LEd. V. Heywooo ﬁ19 ijl'Dl EuR ZGC
Lccordingly, the terms of the leaso ajreement pcr%;tted the

defendant to give the first mlaln;iff ot less thﬂn 8ix months |

5t anv tlm@l;_ “he notice: was thereforc in- keer epin g with the
terms in ths agy reement. o | | | |

As to the questicn of ambiouity, 'it‘iéﬁﬁot“unuSual or
improper to include in & notice to cuit an alternative
corputable date to cuard against thée notice being ‘invalid ~~

because on the namcd date. lt would have buen 1nadeauate from

).

w

shortﬂservlce;?zig d bothdn v,'v01¢ano 11595! 1 0% Eo K
Infeed it i '?. dent to. ﬂc soq'wne re under Ee te*rs of the
tenancy, the notlce to be cffect1v4.:us _bxglfe on 2 particular
V?Hate'an&.th t r*:11:;, to the 1and?crmzwaa uncertain ?féee

Crate.v.. M;ller (post).ﬂ ?here, however, the terns of

the t@ndqcv ov lease GXﬂres lg nernlfs the ek *ties#to vick their
date for. the tetﬁlnatlor o$ theztcparcyritﬁié unrﬁcessarv to
include in. the noblcm an altnrvatlvc c:;autable te. In the

znstant-caseyit;wouid be suff1c1entsxor-the-notice;to read “giw

months From Lne uguﬁ of serv1ce,,, 1e forr of POthC here ig
1llustratlve o£ ?l 1sh obeclence. ecedenu nf disregaré

for ‘the nece&sit eg of the m_o::entn___"ir° ualev to 1Lst1fq the
dcfennant g entry :,.Lhc lst June submitted that tqe tenancy
ended on the EIst May and ﬁe care to that conclualon by resort
to the co:putabl Haate in thm Worﬂs'“or at tae end of the
__comnlete ﬁonth Prfvcu* tenanc" wh1ch w-l‘ explre next after the
”end of 31x ﬁcnth= Iroﬁ tha aerv1cﬁ aron j"u of thls “otlceg
.dthh accornlnq to h:.mP rnérs tha? tbe 1ease was determine&

:thereny on the 315 .and the éeﬁendapt a rlght of reﬁentry accrucd

on the lst Jaﬁe, 'z@'Clted*ln support;CUttingﬁve.Bérby {1775-1582)

211 E.R. RPep. 320. In that case 2 "Hotice to quit under 8. 1

of the Landlord and Tenant Rct, 1733, which provides that after



0] ¥

dersnd mude ann notlﬁe ¢anr1t1nc '-ven hor “ellverln"fc

k

nosae551cn nevsons hOl”lnq over 1bncs, cha a‘ter tbc CX?ert7J1

oF 1eases are’ 11a le to pay doubl : gnt;”aaw be glven befﬂre ne

- the exnlratf®ﬂ cF tbe ter'“":*' ld'ﬂthgt a tenant 1s

_;mlﬁnlcht of t&e last daﬂjoi terw _; The rwctu of the"éase”aéH _f :

set out at B 5?0 a 'jiftortant

"Cne fupt'qzﬁntee a 101 ¢ of the farm to one

" West for clzven vears from Cct. 190, 17630 at

l%l@ﬁ“ﬁer,ﬁnnumx'ﬂnd doviged the: rent ‘and . o o
S Hﬁiﬁlntl¢f nd HMr, o Jape s.;S&fférg S
ioand their b oy Agitenonts An odrwon, L Hesk
2l gntored end fhe 6'h1A}:ﬁf‘rur£v c17725 whou by
-ﬁjgccqaeuh of Safford; he dssioned the reulduﬁ;of'
U ' thb defendant i vho entered ;;;_h*"
Ezuccormlprlv SAfford i Centered dnto an’ R
Congrednment w1th the Gefendant, without: tav PnOhanﬁ
CGE t; plaintiff; for am: itiocnal tern of: fourtceﬁ
va; £0 which the: plwmnu“fxs-*hen aupriged of 1tp”
flrs» cbhiected, but aftervards accuiesced. “hb- .
oleases were then drawn. Bue kae dafendant’ reJused
1*'0:e4c0hte, and threatuned Lhat he wou&r hol thHe
Lnarss a«g loqc_av he cou““ Lo

Cravision i c'th

1 r'" -

on’ SCPto 39;_*7?3 tﬁe Dlmlﬁt*£$ save a wrltten'“

"fnﬁtlce to the defendsnt to miyit his: ur61v1ﬂ¢n,$“i'
moiety at the eyolrat¢on_o”-ch; torm on Octy 19,

_ L ;”;:]177é; and’ agadn repemu_ the 1ike notice on Octs 7,
o 1974 or to pay _coub - wvalue ag reguired [byv: th"-*~'”*”
At noon; . the Dlalntl"’

S R . o : _'nc t..] Dn Oct }(‘ 17 ‘4 At n e reaed
B Cowment on the 3rbr1aewg aﬂd a ﬂanded ﬁOSS@SSlOH@-ﬁ i
vas . chuseﬁ=fan€ again i > afternoon; and the. same_'
Slevening, he turnsd a vcrr; £ 1ambs on the ﬁremlaesg_
Lo lwhich, on Oct° 11 the: 5efﬂ ¢t nt turned: nﬁ_, an« S
" held the ﬁremlsem t;l; 0 1 1775;f5“ .

In ﬁ :_jhdqment ev :é;;

:““I__n satlaelnﬁ that ; ce tﬂ "ult ‘may ne ;ge;*
. previcus to the exrlrﬂtﬁoﬂ of the term. It
. pPrevents surprise, znd is most for the bene‘lt S
oo both 1dlora,“nd tﬁnanuoﬁ;mhe onlv objuctlcn  jx
ity i :
cthe 2et c“ Darllamenh,'fhlca elghs Ilttl _
'{rsalnst the gensc 'and convenience of the! rther
:;ccrstructlonof_”he -sscond ‘chijection ds that. the
SLpotice o qu it and demand Qr‘foqsc=31on are -
Lon Oct. 10 shergos the lease. éla not axpire .
‘antil the 1 thi At thHe utwmost, the lease expired o
. and the. tenant . ouwht *o Gult, tﬁe minute after
fﬁnldnlghtuf If sc, the 4i Ference is trlfllngr gnd'
L not to be att Gﬁupf to dn a moticn: fGr anew trial
" which cught always to be roﬁnéed on the true "_
-g,;uatice of the caacy'whlca ig with the. ”1alntlf
. nw'nOL n_llttle guirk 'aﬂa nlcetlesu._~
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A scmevhat. similar. decision was arrived.at in Crate v. -
Miller [1947] B ;.946: {19471 2 A1l E.R. 45¢
The Al England Report headnote reads:

LA tenant occupied a - furnished room on a weekly
tenancy commencing on 2 Saturday. 32 notice to

coquit dated July 5, 12448 (vhich was a-Friday). .
from the lendlord's scolicitors, was in the
Ecoliowing terms: ‘We-herebv give you noctice that ¢
the landlord will terminate vour tenancy on
Fridav, July 12, 13%4¢, or at the end of the next
complete week of your tenmancy from the date herecoi,
on which daze vou are merﬁby recuired to quit and
deliver up possession’z. oo '

Held:; (i) inall case _of.nerihdical'tonancy
IR : whather, vc*rl;- gearterlyysmonthly
e e e - o weekly, the:sare nrincinle is to
T - be aprlied, ‘and a.valid nctice to
o -ocuit onmust be ezpressed_so_as tc
cterminate-the tenancy at the end of
LA current pericd; a notice to quit
_onveither the ‘asnniversary’ of the
¢« Gate of commencement of +the tenancv
~or on the day - -before can be construed
as a noticg to guit when the current
. peried in questica i ended; and,
-therefore, the notice to cuit on Friday,
July 19, 1%46. uas effectual to
terminate the tenancy.”

As#ﬁllWﬁf *ifthéWnoticé iﬁv*%at-éase”contains-an alternative
clause bat tbe Vall 1ty of thaucdtquhtlma clause was neither

debated nor P ﬁ

“e

. "\4

:snegs clbar thﬂreLore th t resort tc the coﬁnutzola

dgte w¢11 cnlv ne race ary lf the na:t“efq Eate woulé er the

notice invalid because of short%service,  iIn both Cutting v.

Derby~and Crate Ve Mllle&, tne landlord was not expressly

'Dermltt =5 bv th teras.Qf_the*tenaﬁég;%Chbickiﬁisfﬁine for the
_terminatlgnjqﬁ-the téﬁancﬁf:éé iﬁ°ﬁh¢fiﬁ#téﬁt;éése;ﬁhe Court was
-éconggrned_a:{tofwﬁéthéf.oriﬁbt'ﬁhérﬁoﬁiéé_ﬁés:shoft;served and
‘;saé*calledfuygﬁiﬁo_ééﬁerﬁ;ne whet;e_ theitéfmiﬁaéioﬁ of the
tenaacgjgs'reqﬁifeéj57 #he'noficé'waSTQt.tﬁé enﬁ bf E pericd,

.~Wﬁere”+55"lanélﬂ iy vreajto D1ck the Gatc for termination
of the- tenancv and in’ ﬂlS notlce has glven a naﬁeﬂ Qate which

wculd 'v"3thejnecessaryft1me,ﬁo,gultﬂ_1t-Wou1d:begiliogical and



.unreasonableﬁfc:

'the lst Juﬁe a 3

 on 3lst ﬁay.;

=.mean1ng ﬂf anc aubﬁeﬁt to tho Renh ?estrvctlon Act:

-;}lherolnafterbxe;errea;to:as;tn“ Acty "Q@ was teroFcre

 was persuaaeﬁ by tﬁls ar«ument apﬁ E

-;Sectlon ,(1){6ﬁ OE the Enﬁllsh R ﬂt and
g;AcL (Jama1Ca) 1rvmrteo tu dlcta 1n ﬁklnnur vsa-Pearv'

-*ejecteﬁ the contuntlun that a cc_ v cou?d not be 2, statute_

”]tenant, ana h ldo;_5ff5

3date baseé u niﬁn unnecessarv al rﬁatlvc 1ncluded 1n suca

”plnatant cace“

the 1anJEorﬂ has mxrresslv nambé

:the éatc forﬁte tanancv anc

xmlniulnﬁ Cr th»

1s pot cnen tﬁ-h;? to So" tnat the coz,u*able'termlnatlon 15*

e

_In *v_C“lnlon hms entrv A

Befo _Wancermunp T -he Valldlt"’of the nOti¢é[w&s&flf.'

also assalled cm an: ntlrvlv 61 .Lrent aSWpcto;_thwasﬁégréeﬁ_-

i -t;yithih' .the :

ny all tqan taﬂ 3rcr1$es wu:ﬂ "contr;l ed Br e%1sea

‘On behalf

jof the re FOHCGntS,lt waﬁ Smeltte g wa, the notlcc 615 not-'

'”com Ly w1tb *he raﬁu1rements OF tbc mt Leatrlct+0n Act

7_1neffect1v& to termlnate +he tengn va ;”;eflea:hegﬁtrialﬁjﬁﬁgef__ it

e uoticv}:Schcrcfnre hf ﬁp'éF;ect and
;”chb lezse still alive cn the 10th Juneé and’
Cthe optioniex erc1sable~wbcn.ala1nt1ff soaght_

 tu 63950150 1t ana mldqcxer01se 1t°” ST

En routc %o thls conclu51on Van6erounn Jo canaldereﬂ ;'-'

~the 3udgﬂenb 1n helﬂv vs. nalker §1953} &HK 505255; contrastoc

fortgeqe Interost

'Restrlctlon ACt Wlfh SQCuloﬁ z:(l\(e} OF the Pent_Restrlctlon a ;

2 K. B,:_ﬂﬁ ana Erxmn«ton vso_mrvl ﬂ1952) vd=.296

i .:”Algnouah Sec namnarbc ?lllnhlff haa-;.g
“fﬁe"clurlve possession of these nrem1ses i
.oothere was clearly RO LClﬁLl“nSth of
S nAndleyd and Tenant between Flrstmngmeﬁ
oand Seconﬂnnaﬂeﬁ Plaintiff nor indeed

" of principal and agent. ” (ﬁhe} had a mere:
'pe? onﬁ1 pr1V1lere to remain. bh@re with nc

Ciright to a551gn or sublato. Asg“such she. had

no right at law to remain but only in uQUlt" ané

' Equitable r;ghts_n:w_greya;lf_Exh;blt_l_refers to'f;v "7 :

s ﬂrewature uﬂé gthatifff-'




"pirgt-named Plaintiff or its nominee being
-;1n-occugatlon~an5'cbvenaﬁtwl-to“damagexdoner--
to the ..... pranises by reason of the
i@efauylt-of fthe'Lessee duw has (sle) wv.owe o v
agents. Defendant stotes that she is agent
~of First-naned -Plaintiff-in-the sense that  oios
she ig itg revre santat%vc“ Z0 that Second-
Clfzmed Plaintiff dis. FOTICE the noninesand
representative o 1v”t~ﬂ1ﬁcd Pilzintiff in

Uexelusive  pozsassion of thess preamises and.
can be r~gar€e5 28 a licensee of First-naned

U plaintiffs So-that Firstenarmed Plainfiff
can he regarded as being in possession
through ‘her, itg licengee.®’ :

and fingllv as referred 'to ants, that the no¥ice 3id not comply
with Section 31 ag nc reasc nowitkin the contamplaticon of the

act was  statad “thevein.

)

- ‘Consistently with ‘the stand he tock then; kefore us.

Mr. Dal ey ‘submitted in éffoct thHat where, 2s in the instant

casegrthe leags acrecement containsg its own provisions for
determination;“the”agreemeﬁﬁ~can*only be determined -dn-accordance
with' those provisicng. . The'notice was in accordance with the-
terms in the agreement aﬁﬁWthéiccntractualstenancyﬁwaSEtherébY
-deterﬁlned

gaconuly; aﬁ;ééﬁiéﬁJﬁaﬁ%éiné$ ig:afiéa§é is “collateral

to, 1nmenendent ﬁzlané'nCEiinciéeﬁtal o the relation of landlord

and tenant.” 'wooaall'v ‘clifton (i?@sp':'chu at ». 279,
ééébféiﬁﬁiv the Act cca?a Cpot aFfect-or determine the ‘right

of the hﬁrtlcq ‘erented bv contract and the learned ﬁtial'juﬂﬁé
erred in so holﬂlno Fe further Subumtt & ‘that tnere'ias a
(1stlhctlon netveen term¢n Llnq the cOntraut bv notlge unﬁer tde

tn@_conﬁractfandfterﬂ noting the temancs

}‘_’)IOV.'L SlC‘-i"lS O

.H_'-

-

‘statutorily - {See Toodfall nandlor? snd Tenant = 27th Editicn
Vol II #2461}. 1In anv eventg the first.phaintiff;‘béing'a :

company 1is not W“ihi? the Drotectkon UF E tlon 28 of the Act
and the seconn.olalnullf belng ,Aére nomlneﬂ orﬁawent of the

first mlalntlfr and submtenant Lhe Drotectlon is not

available to her in. hcr nerscnal ca acity,

o He;qlteﬂ in supprort




naterla'W¢th the Fnrllsh Rent

3ﬁf5§3fﬁies¢iﬁbm contractlng out51o 1ﬁ
”7.395 tne 1easef'7,&e_

' tenant*1 ccncefneﬁ

"Tover bj V1rtue'®r”5“*"




Se23-

w1th1n 1ts terms all the conéltlons of the contract except for -

matters arlslng by necessnry 1npllcat10n.; Accerdmncly, the
duratlon of the cpt;cn wes for three years less: three months.3'
*Furthery«ﬁVEnnlf:the;notlcetto=qu1t:was-valldeto-termlnate-the~
1ease.it:w¢a1dxhave.no effeétuﬁPOnﬁﬁthehoptionxbecaﬁsefuponf5”’
. executlcn of the 1ease, the respondent company acqu1red ‘an
'-'estate in the Droperty fc* three years:-and that the mutual’
.tcovenant to termlnate ihe leaSe, does  not expressly or by
- necessary lmpllcatlon affect tbe obllgatlcns ofithe party set
out 1n the optxon.e There ﬁas therefore nelther authority in
Jaw nor in: practlce to - justlfy the 1ncorporat10n of “rconditicns
in the optlon"save as-1s~expresslyasetcout-1n-the~opticn;rﬁhheﬁ
: 1esscr COLlG nct bg notice: tm qut whxttle down the time for-
exerc151nq the optlen. y
| | y* Coélln who followe@,submltted ‘that: the. statutcry
tehéﬁcy-preservecfsuchaterms~ofatheacontractual?tenaﬁcyﬁaSﬂn+vﬁ
| c-were con51stent w1th the prev1s1ons ‘of the ‘Act and inter. alla'.

-saddled the partles w1th the burcen ‘and: endowed ‘them: w;th the'

beneflts of the contractual tenancy.=;Theuopticntlngtherlease?*

isa term con51stentrw1th the'ectfandeCCbrdinq1Y'even“ifﬁthé”?*'

: contractual tenancy had been brought to an end Section 28 wonld
have saveﬁ the terms relatlng tc the optlon, that the company -
‘in cccupatlcn of-the'hcuse~1s-ent1tled~to<the“benef1tfofvthe*~~¢

"Act and the nartles to the agreement contemplated thereby that
the:xmuneecﬁ'ﬂxapiaumle<xm$emvamlé<xxmmy'ﬂm:pnemses,q

'-.There was ncthlng 1n the Act tc prevent 2 company: from’ belnc-“T

{the tenant 1n possess;on cf a dwelllncvhouse through ditgw

nom;gee.; Accordlngly, the: second plalntlff ‘enjoved the: prc-ﬂ~1*?-

tection of SSQt%Qn+28v@fatheaACtagagﬁegrestea.h1S~subm1851onsﬂ?“~7

'*on-theareascniﬂg-aﬁd-chﬂHSixrfo"the leafnedwtrial Judges: -

"_Alternatlvely, the second Dlalntlff shoulé ‘be:. equatec to A

'-tsub—tenant because she had a contractual relationship with the



”"larﬁ tm qult and

?mofndtiéé7glvénﬂbvﬂaw
led nveﬁlmes Shmll. e valla un] um'

3 CC?IA TS

' ubject o uéCt;nn 20,
'uacnent for thi

¥,;perefrcaﬂ shalli-

o-eeuuaoaoooo.
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. Cr to reside with him,

. or-for some person in. hlm-,ﬁ;>~
;mhole tlme ennlcrment oy

_.fse b" hlm'for bucluesaﬂ
cradeior: ?IOfESol gl
-f“UtDQS%S; or ERR

:a notzce o nult cmxen

emlﬂes"melnq 3 dwelllnqn'” _
-hous_ or ainunl_c{or COMﬂGICl&&:'
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" Now I'do not interpret Séction 31 of the Act as
© inposing any general fetter upon the freedom of contract so
:Tas to preclLae parties to a 1ease agreEﬂent 1nc1udlnc therelnkm
.Tmutdal convenants. to determlne tbe coﬁtractual tenanry ‘before
Cits term expires;:ﬂﬁccordlnglys;it zoliows*that-a-notlce~wh1chh
:fefEfS'tO“andicomﬁliGS“withffhe féfm§'ofVaflééSeﬁagreemeﬂf
Would be valid to determine that leasei ' o ._

Fowever 1tamay not be suf ' nt to malntaln an action
f for recovery of 3osse551on of controiled prmmlses g0 far as the
  reasons state& tH rein if a statutory Lenancy succeeds the
 léasé;s I am fortlfl d in- thls v1ew by thls passage from Wooéfall

'f -Land10rd and Tenant Vol II ?7th Edl '-at'p.-1325 #2461,

;:V“Dzsflnctlon bﬂtween ternlnatlng the contract o
'Qand te*mlnatlnﬁ_thc tenajcv-—--

; ?jThe Act does 1ot prevent the contractual

e re‘atlonshlp ‘being terminated in manner
‘previded by the contract ; what it does is-
- . to continue the ‘tenancy statutorlly not-
- withstanding the termlnatlon of the con-
Lotractual relatlonshlp 50 where a lease
~oenables either party: to determine it at the
:p_;end of ‘seven or Ffourteen years by giving.

. -siz.months' nctice in writing the landlord
.Cﬂcaﬂlng here the 1andlard at common law)
S.ocan fo“CL1V51Y cut down the term demised by -
© a common law notice: exercising the power te
v detsrmine; the ‘tenancy then continues under
-.jﬂfhe At until sch1ca cf a statutery notice

T“gto terw1nate 1t

a?uccordlnaly hav1nw found Liat'thE-ndtice'was effective

:'to termlnate tge contractual tenancy, I now consider the -

fquestlon hhether or nof a statutorv. tenancy existed in the

71nstant case,

t

Sectlon 25(1) deals Vluh IQSLrlctlenS on the recovery of -
_posseSQ1on of controlled r°m13eso_ ﬂhat 1s c1ear 15 that for a
'_flandlord to cbtaln a1 order fcr possesblon of controlled

',?remlses the reaSOﬂ fsr reoulrlng 90559551on- vst be w1th1n the_.f

contemplatlon of ctlon 25(1) (see unrebortcd case of Mcqulck v

'.:'L & V Realtles Lta,'f P.M.CLA, No..13/85_».Judgmentfdelivéred'




'APT11_25 19821,_ ?hAleslnvar1able'+hose r_asons ﬂay proper1y3;[3f“

_Ttime framcfi,_

}owever be tnat

;as 1tuay, 1n Lhe 1n¢tant case the-leotgl'ouest1on on thls

:“g asuect of the abpeal 1s:wnether or not 'thn company 15 a

fﬁf:. _ ¥g{fstatutory teﬁaﬂ_ Hzn the_cont'ﬁﬁlazlon‘of_Sectlon 28 ﬁhlch

T?prQV1aes;

A tenaﬁt whi ;'unde Lhe prov151ons or
< -this Act, _Yetains possession of any .
-premlsesg_shail so0 long as he retalnS-

bserve and be entltled

;otherw1$e,'to thc beqeflt of ail the”
terms and conditions of the 0r1g1na1
-contract of-tenancy, so far as the

give up posée551on of the premlses only
pn 1v1ng“such;n0t1ce-as would have beeq

otxlthstandzng anythlng
,”1n the contrabt_o+ tenancy, a ,_wndlord
- who obtains anorder for thﬂ'recovery
. of Dosse551on of“p?ﬁmlses or for the - R
Y 2N 2 ten nt ret aining. 80559551op1i 
hall rot be to. “
quit to 'the temant. =

“either as
an . oc5”5510ﬂ cr
St ._;, or fov any.other reason, any AR
,};sub tcnant to whom ths ; sremisesor any~..;”g#;_
'Dart“fhareoi_ha e'b¢~n sub 1et elther-u-ﬂ-“u
Wit _

_ 3¢ : xnrfss avthorzty S
“confcrred oy or ‘under the tenancy. agree-']-fj' ~

= : an ;_su ject to the . S
:ﬁﬁrov151ons of[tn;s aft be deemed to-'”'




qu‘qir) dealin{f -Jlth thlg Hﬂemf:lon _‘Vf"nﬁerpu- r u° Saids

u,ghnvzu alev ﬁas alw ;s PJﬂtEﬁfe& tnat the wc b
-3QRenL meatrlctl n Act does not 2pply o _ D
'16 flarvic. Close. We gays. 80-because of tub e

=1igh Corimon | Law on the Shﬂwect notably

o ::i;f;g- cidy. vs, thmrs.'“ultev ATE L tbers}-teferrea
P to as Reidy VSajwnlher 4144 R.B. 286, 27¢ _ o
Qgﬁa.;f[27mc;_ "he Rent and mortgage. Interes* Restrlculon AC* -

71923 substituted a new zection § inthe 1520 L

Lchet and th° Court of -Anpeal . thereﬁwnre,

._chnotru¢ng sectlcn ﬁ(fﬁ{fﬁ thereof .

s rCads:‘”

5{i) Mo order or judgment for the -

- Yecovery cf 7 O:ECm ion:of any;
3ﬂwnlllnﬂ hous +5 yhich this Act
~applies cr for he zjectment of .-
Ja kenent therefrﬁJ,shalguhe;made
"_-.:or -*""l"-?en unlec‘" L e

“?he dwell;pf %Puae is: rehsonably
‘required. 3m.tm¢_handlord for
. .occupaticn ag.a residence for
. himgels ox. Lor any son or daughtar
of hig over 18 years of age or for
any person Lonsa fide residing with
chinm. CL'?C_ moh, person-engaged in
“his. whole.time: emplovwen; esbeneo
Cande s the court is. satisfied -
.. that .alternative accommcdatloﬁ is
~availsble which .is reasonably
I75u1tarlc 45 the means.of +the tenant
U and to the nzeds of the ténant and
. his familr az regards the extent,
”,charactﬁv and vrox1w1tv o place of
}worh = -

'-VZn 1931 Sklnncx'vs.- Gemrv ‘had . relé that

che fundanﬁnual rrincipie of the ;ent

- Restrictich Acdts was. to protect a tenant who

is residing in the nouse, a tenant to be
‘entitléd too ‘such protection must be in
perscnal occupation or actual. possession 0&
Lhe.pxemlses in respact cf which he seek
“thet protection ;cooeaoF right of a
~statutory-tenant dis a ﬂurelv‘rerscnalariqht
to_hccupy the_houue as hls_homea‘

Cghis case was ayPllEu;ln melav vsﬁ'”a1hem {above)
'-ﬂ_w&eraﬁlt was ‘held: thw-,__?lalhﬁﬁ Liability Company’
. could not bé a tenant under these Acts as a
,;jccnnanv ”ou1d not . be. QGQCT1“55 accurately as =
o tenant who is. fenlulﬁ“;iﬁ'“ houss or who is in
. persgonal occupation: 0? _a5s zseion of - the premises ...
Still less that the House iz the company ‘s howe 2g
. ’befcre a person ‘can‘hacome @ statutory tenant his
'-Qéd “atlon must havefau,easentiﬂl domestic quality'.
‘A company cannot eat of sleep!’®

-t




=

~with Secti

- the Bnglish Section
' -aﬂenaed=_4= e

stands there ig norn“ng _galnsu a
eJ blablllty ”0; 7 “tenant.
'oulﬁ not

o and thus fron

Eﬁanuv ceeo,:--'~
a.."le R




*;296‘; _.: o

.__?;;,;, ,he arﬂu.enb advW; that a ccnpanv
“mavibe suchia tenant iie. on wﬁxch- rithout
f?refercpce to the ﬂu*ncrlnv'of the onrt-of-
 Apnesal seems o ne’ aking for mvee1 to be -
impeccables I czoulu hays Laourht that a

company may be in vossissicn or in. occuna-
'_tioﬂ"cx“thNLSes nclus ",uiiételllnwmhouse-'

v othrough the madlum sf_s ‘careétaker or other
 53e"cuvﬂn+ to whom is entrusted the duty of
Saldving and it may b;”»sin ‘care ©6f some .
house o vhich® the hcts Y e e He
bz, Horle for Defenf p;?} ‘centénded (that

fer QhI@OQcS cf ‘the Act .ﬁo’50551on -and

© o ogeupation should e vcoardea as meanlnq no
 more and no less: tha;-wﬂan,"ﬂcn vﬂrgs nean
Coat Cormcn uawgﬁ"'

In short, Vanﬁ Puln Ja declvﬁbe o ‘follow Skinner v.

Cearv and H91§v vwo.VaLkero- wfjﬁqn'* :corﬂany was

en 28 of th«n ek,

Now 1nj£a'h1ns v Lewws (13: i ? 9951'  _1 t e facts

are. numparlsoauln tbelheadnote t

Sl hcuse aqc shop were. let o a tenant in
__jlseou_ The house consisted of two racmS“in =
_-'th'jgasenenty ‘ashop and paricur oh the

o ground: flecys: twe rooms onsthe: First: f¢oor
. and twc rocms on the second ficor.. The

- ftenant crlglnally bar?lﬁ& ﬁn a tailor’shst

Cbusinegs in the shoprand resided 'in the

- houseé with his’ famlly _ &ub sequently he

rgeasad to Cc."'r‘; '.'-‘thn.," tazior's b‘usnﬁe.:s a"'id

‘his dzughter: carrzca on @ drapery buginess
‘on“the ground £lgor,. anw'hié-son carried on

& betting bBusiness ©n the first fleor, In

1227 the tenant moved: +0 zrother house’ where .

- he resided with his: fawl‘?"ao ‘then sub=lct’

S the o twe rooms in the tagement o one sub~

. Eenantas’a r651dencb¢ and the twe ‘rooms on

“the Second £locr to another sub-ténant as a-
-_*ﬁres;&enccn_zhe lcnaloré_servcé notice to quit
- upon the tena nt. and then commenced” oroceedlngc
Cdmothe countv court to. recover pogsession of

.*Lhe'nreTl ;;mhe tenant rmllca upon the

Sprot 'Llon ﬁlven by the ‘Rent Rcstrlctlon acts.

© The county ¢ Lrt Judce ;fou nd 25 a fact that
,qﬁ~the'~round flc 2nd tha first: flcar con= . .
©stituted Business premises. and ‘that the tehant Ui
- had sub-let the rernaindier of the prcnlses and o
80 . parted with possession of “them. “He. accordlngl
‘held that the tenant was not entitle& tG the
o wrotection of the Rent: Festriction Acts’ and ‘gave
-ﬂju@qment for th¢ laF51O“O-uO 'LOSS@SSlQne

In tﬁe Court of appeql Scrntton I.J. in’ hlS juagment

observed (oo 9) e



ectzoq 45{3) 'f
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P Bmhs et have 1%ae,z\ pagsed ml nuut tnoaﬂ'pvg,ﬂ~;f
_pframing' liem ﬂﬁVlng any clesy idea whetheér
' ave: conxerrlng ‘property on the tenant’
,,._r,s;euner thev were: coqferrlnw a wr1v1lea”~
~of perscnal cccubatior nﬁ the: Courts have
cowery slowly s ocandaXodo ne e think that they .
cheve fini Shed_vet-w.been' trying tc frame a -
c neistent Lheorv cf % hat_?HQh hapben.,  Po
egln with, in Zeeves w. bean {19241 1.®.B.
SUV the r“r_:;..Lrt nﬁ& o face the duestion: qhe+ﬁer"
statutory tenant could aszién his rig hi, and
6@51dcg tq?ttn.coulc_-OLfﬂbut the Courc o
= eﬁﬂxes:1v regervesd ﬁhe*questien-whether,he_~- -
LI' sabnlbta InRoe V.o “ussell”[13q T
3»&_ 44.Fimes LR, B65] the Lourt had to. fac¢
the ﬂLc«ﬁ;on whether & statutory. tenant could
_ﬂuo=TCt part of the pzemlsMV,,th ﬁct_¢943 :
chaving *n.*rc_mwanwﬁlie said. that A€ he sub-lat
;“;ﬂc vvol of th }ﬁremlvea_he loqt whstFVCL
'ﬂ””jhtg ‘;hac'ln t?n3“ﬂnaﬁcv ' S

Then later afte: rehcrrwnq to-tkc Facvﬂ oi the caqe 9_16 (ga-iéiz

’ ,e@fs tc e to cone

o the fur%anenca_'nalnC1ﬁle of the AcE

it is to protect 2 rusident in &’ awe1lln3
houqep nct to protect a perscn who is not &
cregidentiin a &welslnnmh use‘ but ig “aklng

3¥monev bv sub=letting iz, t, I unéerstanﬁ

~_1q +he' nrlnC1p1e which it ft I 1ntended la; N
‘dowm -in Hicks v, Scarsdale Brewerv. Cc..[1924 Hoﬁ;'
18%L T‘e result 1sp theiefore, in my view, that
CEOE *hoqg reasons the landloxd is: entltle& o

"anv that the Wﬂul@’f'ﬁﬂb tonant's £itle ¥o these

ses has geone. I think that can be dcne by

,ﬂ an or&cr for ao¢56551on5_atd”i Htisn R

‘that an: ‘order: for ‘possession will “enable tﬁe

: £ o turn cut’ the sub: tenan;»a I thip"t:

-;'nsw»r 15 thrt the oneration of 's. 15, sub-8§.°3

£19 .G_ahor: thaf that rcsu¢t annotg

1bEiHQ'oup he ant

+hum

.Tlth

LQJOVi;.

the: same veln atfﬁ;ﬁ“'jf "ﬁ

g PIE has Frequentxm be@q 001nteﬂ out 1n the
a,Coursz;andrlt has' been .pointed ot once -
LoWmers by Scrutton LLJ. in tne jLﬂﬂment that

“hgihas jast ‘given; that the principal object
. Of the Rent Rastricticn Acts was to protect,.
2 persor residing in a daliing=house from

Cbeing turned ovt of his ncwea,?ﬂaerea the*ef°*°f?ﬂ1; 

»1ﬁwheﬂ Fhe ccntractual teraacv comestoan end;

the ‘tenant is not in phy ssical’ noﬁsesszcn cf" anv

L partofs the Drenlsesg there is nothing in the:
CACE whlch enables him. tO ve51st thu clalm or hlS
'1anolor€ tc nasse SlOno ' :

Greerg.i,J ‘on thls questlon w '?dUbitanteﬁ;
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In Skinner v;.Gea V.. 193?}_2 K;Bd-s ttaﬂ LQJ, sclﬂ at p. 561.

T ER pon=gccupying tenant was'in mv opinion
cooenever within the precincts «of the Acts, which
ﬁﬁarffﬂﬁalinc:on]v*with an neourying  tenant who
hadoa rlght to.stay ‘infand not be turned out,

This cage is to be decided ﬂ-ﬁhé“prinéiwle

that the Actes do'not apply a-person-who is
- not personally occupying tqw heuse @nd who has
nes 1nuhntiop of returnluﬂ toit.”

and later

at-@é{;ﬁu,
"Per the reasonw_I'ha’ given the Act-does
“not din myoopinion apply to -@’otcct a tenant
vho ls nmotdn occupation of a house in th

“-s e that the house is hisg home and to vhich,
©oalthcushihe may be aosant ok A time, he
“in stonds to returna IE dtiwere torbe held
cthcsﬂlse ¢dd consecuences would fellow. The

appellant in this casse has contented himgelf
reivhic liying in owe house and claiming another.
Surpose he had a number cf houses. One object
of the Lcts was to srovide as many houses as
possible at a mnderate *ent,._h man.who does
not iive in.a hCLaG and never intends to dc so.
dg, if I may. uss. the exﬁrc5510nf withdrawing
from caruuiatlwn that house which was intended

for occupatichn by other teople. . To treat a naa
.. .in-the position of the a?ﬁ ellant asg a pers
:ieﬂtltiﬂd to be protected, is completely to Pla

'unwer ﬁaﬂg:anq n;sarDAV LLe nal;cy cf the Acts.”

;In'Réidﬁsvﬂ:Walkeé?%sugraﬁ:#heuheaﬁnote’reads:

“r sor '"ea g befcrﬂ 3312 Lﬂe ‘Gaf nfant 1o

.}_aaﬁ néeh the ., tenanu ofacccttage -which came
5w1thln the Papt trlctaon_wchuzilntlglz
.. the defendan Cﬂwanv W& . Co. waS“incorporated

'fkun; the . Lencnc; wag. ascigned to it. . Thereaftsr.
the defendant comvany continuad to: o@ Lhe tenant,
and the cottage was occuried by a careteker. Sub-

seguantly, the contractual  tenancy wag. ternlnate
bv a notice to ruvt In an Mctlcn o recover
posssssion: : '

Held, that 2 limited.company could not be

tenant to whown the Rept Zestriction scts
Lcapplied, and,  therefore. the defendant commany
LWAS. notJenuitlod tﬂ-ﬂma? rctection of those Acts.”

v 'The_decigioq ln thr mﬁre recc“v caseyofgs£§oaDandog Led,

-

V. “1tChcock w”a\gnother_qigséy”2;m11,5;a9,;?.355 affirmed the

princ ip‘le-. ﬂ"ﬁt_-'-}bm;téctibn _is '-affo‘.f_:-ﬁeﬁ o i-he Eent Rest'rlctlon Acts only to

)

a tenant 1n Dersongl occupati n~s§-a dwpll¢na house° The fact

are summarised 1n'thc headriote chu5°



i landlora 1et a uwel 1ngmhou¢e subjwct
-gLo the provisions of the Pent Restriction
Rots tﬁ:- tenant on an sgreanent which i
'ylmrov1ceo thatvl. Bither haLwV;ant or his
‘pres ent_ﬁaquel TAD,;]Z 2y to reside on bhe S
onremises and mot €0 part with the nosseseion
cof anv part thcrccr’-T iﬁa tmnant dig ncc
raside in the dwelling-house; but his' e
S MAnArer &O?DJ;IQsLﬂeﬂjtnerewv.AQPo qubseauf*,,'
©guently becamé his partne¥. Follbwing :
quﬁtlce o cu1t thui&ﬁﬁll s brouﬂht an’
: gicn of t e ho“se°

g;s. ("ﬁ-\ n

1.3, said :
V¥ opinicn; the cwlhich oo
- se should be & 5 gtated by
icht in Eille e Pairies .
?:Ltﬁ, (1737 57 152 L.a.%. (B, 5
. 747 21 Digest, Reple ement, 660, .
133, wherc he salr' 1934} . u1§

"“f +He rlnhts
Lare given to! the twtutorv tenant arc
as thlo eourt b.;iﬂolﬁf n several
;;casesp ﬁur“Lj P I do nct see
“how these rights

can
anjoyed & haw'thefp

 36wel113j_1n the npremis

“CLDle-cf-

anjbéjaﬁgi#teﬁ
Ej On thh.facc CI:lt; 1; woulﬁ;ﬁgggé ﬁai.tﬁ exclué _
:llmlte ~llab111 y‘de;a_y_Fron Lhe alctéCt¢on of Sectlon ?“{l)
 1nvolvgd r aﬂlﬁ iﬁﬁbifhé. Lb~*ect10n tqc wordw E"exce;:t "hereff  
the tenant is: a lmrltec llab1¢1ty corwanva_, To ao 50 would be
' c0ntrarv to the cagong of_constructLOﬁ  1nce~t e 1nc1u51on of”pL+”
those words woul..notliecéESaty-uo'ﬂlge.meanlnﬂ an@ ef zect bo: 1:
ta@ prov131onb}ﬂgowevery_1t secms clmar.bhat the ﬁeClSlCﬁSlﬂ
3_the Engllsh caaes fo n@t resf on ‘any :Lﬂh dev1c¢ but umon thﬁj;ﬂn'.

reallst;c view h t~asfﬁrote¢tion o¢ occun;ncv Jy a stqtutO“v3_4“

ﬂuvnancv under tﬁc ﬂct

555 lntendea var the heneflt c -~he~n.ﬁﬂﬁ;w

.tenmnt in. mers 1 cccugatkcn nF dwell ag house s bz“fhome

and-tnanfjal,h J a 11m1ced companv. a7 be the contractual

Ztenant of al 4Wﬂ1 _‘wnouse;gbecause lt'ls rot 1n perscnal

occupatlon when the contractual tenancv ﬂnds 1t lS 1ncamable_'qgf¥'

o;quata;n;ng,pgsse on“ w;thln the coq umplatloq oF tnose_hcts,,
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The Jamaican iAct like the NIgii et aime at giving
security ofﬁééﬁgpg,toltéﬁantsféf;ééoﬁﬁroiied premises” within
the ambit oﬁ:tﬁé;ict;} ?ﬁéffaé£thqF';po Jamaican Act embraces
in one Act; reé£ri§£i5hsfbﬁfiéédﬁéfynéf'ﬁﬁblic_éhﬁfCOmmercial
prenises wiﬁhiﬁ,ﬁhe §Eﬁéwﬂét*wQuid;héf  eﬂde inaprlicable the
reasoning ideﬁé éésgs_diféé bé5éﬁéé:{i} t1 .ﬁctjééts ﬁp its
own regime in relatic n;tb'pufiié,aﬁd}¢dm;éréiai:Buiidings and
{i1) the commonsense recognition that in relation to a dwelling-

g

house retention of possessicn must be as a home and & company is

physically 1nc ana

Vandérpuﬁﬁ,g?ns rontrauh-bchemﬁ %ec cicn 5{?}(1y cf the
5 -ﬁamalcan.
English Act 1né thP 23 ﬁ1 (G}'u_ tte/nct coes not support

his conclusion. _Those_proviskk@;deai Wi“u,exéeptiOﬁs'to the
restrictions 6‘ii'__.$:‘;¢b€ré£§ridf"._deﬁise& promises and not with the
cenditions’ g v ﬁ ;f ‘e to tne exlstenﬂe of stanutorv Tenancy.

A cor ﬁﬁpv,:gecausc 1t h¢s no aﬁgﬂlcal presence, could bhe
the contractual tenant of numeroﬂs-dﬁelliﬁthouses at the some
time. - To-holé that a company =2t the termination of & contractual
tenancy may become a-statutory tenant would confer upch this
incorporeal perscna the undesirable ubiguity of being notionzily,
infefinitely and simultanecusly in ccecupation of ‘several: dwelling-
houses wvhile -hwsan-beings zre in naed of 2 home. -

J “it~is-oﬁenatcwa~limitedvdompaﬁy-tovfénder'SECtion“28
applicable to itsc emplovees by making them sub-tenants of -

dwelling=~houses 'of which ‘they dre contiactual tenants [Haskins v,

Lewis (suprall but it may not wish to do 'sc as an employse-
would be-ahléfto‘éontinue;tdiOCCapy»ﬁhe-éweliingmhousefas s
statutory tenant evenafter Hig emnl oy ent-has been:terminated.
'*In*théﬁinsﬁaﬁt~Case_the 1éarné§*triali§gdge'q&ite-
proverly fousid that there-was "no rel**ioqshln of 1andlcrd and’
tgnantibetﬁeen the‘firstrandfsédoﬁﬁ*piaimtiffﬁ and that*thefﬂ

second plaintiff “had & mere pérsonal'pri ile Cto runaln Lneve



'-seCﬁnﬁuﬂamed ;

ftenure unaer 3¢

_recovery oF posbe‘siIhQﬁ”
-alternatlv gz il Lhat the hla.ln f

_ covenaLcs kn“hOJEw&,h@d tn?oug“_kﬁx;”“f

-deteiloratlon wo th mrerlm an ch

ltO“eﬁtértainrthéihfgu.e ts on' taés g?oJud
and & ue& bV uru;?a em_was to the.effect that ﬂnen”theiihteré“f

-¢05365310n mnr’i%c 1p~antlon was oc”:

w1th no rlght &o aseigr ':'ifaﬂ@ c;n be rﬁ”arﬂec as

illcensee of *1r5meameﬁ alainfiffi” Oq such Flnélngsp.ﬁ

ﬁchallerqe

.1_”§ i” =

. -‘_.. :

FOr th@se reasons on’ the coan x c1aim-I1w0u1df0réérf”

”he ﬁCwenéapL had soug&f v°+.=~.r:.“f;3 erv*ef DOSSEnSlOD onzﬁhéf'" f__-

: H\ :

'COmnanv ln Lreach 0; the -

o n, lect cauSGdT-"'

;’fT“ was not ta

Qreason glven Ly the 6efbnéan+"'”"f

:the”Premlses Jyéﬁ_hP gavc the_:';ur nor

18t June, vThisfg s an amter ?hc“ﬁht ara ac;ordin'lv]ETdéCIiné B

.

g?he-tnlrm Lnﬁ for recovcrv

of rosseféio i

Vlocutory lnjhncthon was Uranteﬁ ﬁhb'klaiﬁtl-m__; ”Wﬂot Jn

" 1:__cla1m‘£ ‘3'1@

.Lalse afhlaathQor' RO

o,

VE-aﬁsuﬁ~ th 3 thb ¢nterioca ch}i;juhdtion"WQSfin*the

e

in terlﬂ or&er WthP rwala:f7”

=y
.
B

fhﬁav Lhe DOfe ident he rustralﬁeﬁ bv E
ohimself, his sérvan tsF agents or: '
' otherw1se from treéspassing on prémigses
G Marvic Closea st Aﬁarch:or'Lrom_, :
ﬁOSS@SSlng or Ten glnﬁnoeseSSLOn R
--Of ‘the . said preml dx -other way
it m*ea&ﬂ ‘Hig - rvhntq oxr aﬁenta or
::Jﬂ%hcrrlsc from lnt rfering - thﬁ ‘the
cPlaintiff’s guict. mﬁ@*ﬁ&ﬂxmﬂlﬁ cp;uvment
of the:said wremiscs. gﬂ'ita 1mmea1a+ﬂly
refrain £rom interfering with’ thnf f _
CPlaintiff’s possession o__the sale mrejﬁscs

Lo
P

.y

~in any way whatco e»-w‘-'
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Desrite iis roll-up form, the defendant, having ejected
the Qlaintiff amﬂhaVing entereé-into aossessiqnf the *Djunc LOP
WA S aandatorv_ t“e* thaﬁ nrohlbltorv Hot wzthsthnéinc th
complaint on ap l was concernec no? Wluh the aﬂprowrlatenu%g

cf the renedy but vather-that'lt Wa33obtﬁined cn false aver:Qnt

=1

by or on behalf of ﬁhc ﬁlalntlffm G in pa i ular that tnb

= L

notlce was serveﬁ or: 24th.r“rch-an*_was here:ore ¢nval for

short-service.
Mow because I EOLnd *hmn the cont actual ten ncv exy ireé
on lst June and that theref e defendant“g entry was prumaLurcg

£

not tu@P nece%sa "'d 1n trcatznﬁ Uit% +”ﬂt as wect of he

b
ot
-
-
i
)

appeal to d al "=t3 My. D ey“*-submission th“c 1f de;ené ant Js
rlght o? entrv ha& accrued even if in his ranner of tan* g
posses *on_+nbre vas a forcanle entvj 1n ovea h of fhe AcL 5 uf

Rlchard TI C ?3 that atatLhe dld not per e conFer a right £

actlon and the 1earn@ juiqe erreé in so 1”15 For this
proposition he fel¢eu on *he paqs rom Wondfall
“andlorﬁ ano Aenmng - “:bh Ecltlc §1r g ﬁh 2110

“n thlS I 2w in aqrecment Ulin DL, Daley; havzng
1'e:::z-n:d to he purﬁosc For Whlch the Acf cF Ri hard-II vas

enacted and the Qhwﬁacious perloﬂ in wnzch 1; came lﬁto fovce

-

0w

it i réascnablerto aay that it d4id no* confer a r*ght of aculon

-

per se if the entry}r=s in EKC?”lS% of a ?ight of r@mentry

which had accrued-tc a 1ané&or&°_ On the. OCer hand *he dama’c;“
gy
Rant Restriction Act in Section ./pr viﬁ egs

‘Eacepv'undev an c*ﬁer ov'Judvment cf a
‘competent court. for the recovery of
'possedulor of anv centroiied premises, no
nersch shalls r51blv'rep sve the tenant
CEro r' hoac mrcmlses cr_do any act, whether
~ointreiation” tq the premises or o thewise
“caloulated to Lnuﬂ“*crc ﬁlbﬁ the quiet -

o er joyrent of the premises kv thé tenant or

”tﬁ compel him to dellV“” up’ DOSE oss;on of

__;h; vremissg.”

Sub-section {2) males the contravention of sub-section (1} an
) R PO _ L : :

offence punishable by impriscnmient for twelve montls upon summars

v

iz’



-not h'\vrh gLantcu 1e 1nterlocutorv iﬁjuﬁctién;&]-*

_-that tpe ontlon;igfa'depepﬁbn

-notlceﬁfrom '1 her-p%ftf;:ﬁfﬂ“

i3

'convictionibéféxepb, 81dent ﬂaalstra

LE 1 ; LQC foxe;” Lgn”t o ay L ﬂt tbls pro 151on

has v1rtually sounﬁeé th° QEch mﬁbll_«) 5 1f»h=l 'Dg A 1ancﬂo 4.

in the recovrlv ? behtrollma nren ige ?f mn'“* ct that a 1amd ordg

may”navegar unans* abléjclaim}fo '-ecoverv B cﬂngrolled

.prémiées;WCQla;nOtfgati 1c hln to ejﬁct-ﬂ'tenﬁnt Accordlnquv o

-

in the lig ht of this euhfg=cfi0nﬂifam~un3b“e tc say. w;th any.

Aoy

pdeqree?certﬂlmtvﬁiLra,haé th“ afffﬁav1;~pgeﬁJtﬁﬁeland;aCCUrage'f;.

-

s o the effectlve aat Q hpe po-lch tnc L&quﬁ-1 dae would.i3=

.)

' bevonﬁ- ebate

o
D
G
v
i
o [t
.g=
£
Iy
[
[e)]

'.'Turnlrg'f“;*he +brms cfﬁtQ

? :

}

SRt ﬁx ﬂpc now11n01aental +o tne

relatlﬂnsh1p e flwpﬁ orﬁ .né +enant.gnc ﬁxﬁ:wn91 daiy exer01sed

by the oLferec uﬁ “a come '1ntc,b 1 :cuntraCt seaaraue an
thct frcm thb lease°¢ Wherc thcrefcxe as: in the 1natant casa  ~'”

'~tne optlon w1tp1a-it terms contalnffa_lif ,e tancv 1n mv

view. Sectlcn Ju caauotha ye‘ iﬁ_"lof*“ alter t.‘noM termaa'

Id the in L nt case, bm:ClFuserygﬁhefg od dullng wh;cn”

‘the act*on is ﬂben tﬁ the of eree ;s géfi '65thas:]-aﬂ%'

“*X*'crv-tﬂwe durlnw'bnls ﬁqrééméﬁtT if 
o prior fo. three months befors its
."tﬁr?'i.‘ nath-,o “ e o w__. ) : e e N

claus¢ is followea_ nflause': - conferrlng

power to termlﬂﬁtc”th“_aareement Fv nntflcas bhan 51x montbs‘

-

"; 1t}is;1nescan5blg 1mn11c1t'that‘termihatlon i*fsﬂﬂ***”

_ Clause v 1nc1uacs zarmlnmtlen by act o& purtles and nct ﬁerelv?:“*'
aexplratlon 1L he-eﬂe o: the tern or vearsn xurther; 1+ V“s
:clearlv w1th;n Lhe contem t h of the'wartlesthat the 11fe o***“

the optlon“shc b@xelahec to the_e’ Ateacefr .tﬁe leauea Thlo

+nterphetatloﬁ‘h.nelther unjus nor_ n&onvenlent to the ¢essee

since the not1ce pxev151on qlV@S to tbc lessee three months
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e

within whici: to szercise the option tpo service of a notice to

cuit and three menths pricy 6 terminstion of the agresent.,
A statutoryv tenancy isnst, as Mr. C‘tlla argua=d

a.continuation ci the contractual’tenancy;:it comes into'beiny

only afte¥-the contractual tenanby%énéso -1t 15 thn'sggpessor--

the contractual fenancy nctwithstanding i
tenant: "shall o long as he iétéins'y'sééssianrcbsexve'and
be.entitled ..... to the bemefit of all the terme. and condit tiong
of the original contract of tensncviv . The-ogtienwpeing"
igdependent ansd n@t.incideAtal“tcﬁthétrelationshbp.of landldrd"
and tenant, would not pass. on autcmatically upon the coming

into existence of the -statuicrv tenancy and: when it contains
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on
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express. terms. defining. it
time of such duration. accordingly;.urc ccontractual tenancy
having been detérmined by notice on 1zt Juhe the opticn was nct

open-for. exercise - -on the 10tk June.”

-*3

The learned trddl judge's finding that the option

was properiy exercised was furthérgchallenqe

[ H
e
3
B
i
o
k)
b
rE:
Wy
0

submitted thet there was- pﬂtcnt aﬂmlfu«tv in the lease 2§ tc
t@e_purchaso;y-ice 2% the demis cd Bre x .and. that & naf cambiguity
lies in the follh'ipj;'

. The lessor thereby g: e to the lessee
tkn opticn to- hL*chas - :Leased premises
At nrice or Cﬁnaloerat¢oa the excﬁcnqe in

- one shundrad ‘and- fl“tv Aeilars(IR150:000.00)
of the sum of two hundred and sixwty twe
thicusand dollars-flLty-cmntﬂ (US$°f?wﬂGO;SGi*»

“Bric Desnoces, tﬁ,:ﬁ+torﬂey'who-grepare& the lease
agreementagave:evidence tha Lhe bas isﬂforithe rreparation cof
tnat rouﬁent was the unexecu ted afroemmn forfsale'and thaty ‘that

) cf
aareement contained the- reférence to- the currant: rate/bxchunge
be;ng.$1¢75,3aﬂalcmn dollars o U351.00. Bt that rate of

exchange £150,000,00 V.55 would-b”_equal~t0'$262g000§50“Jdmé§§an;
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Ficrntracb- iside or by rbeb1ﬁg &t decree’ for lts *"
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ing v. Sanderson’

1 /} 2;@ “34] In Tﬂﬁsv,l V. Cecil, fox
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¢ the ‘whole substance
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Ao aia+m‘v guvr 10L1c
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C 42,000, wrote a

lfuallzlnﬁ that h
il,ZSO for 42 +25

e to

of cohsideration

--uuter O.L ok

.'A
s¥ ko him oin whick hc mffercﬂ Fo sell
17@48 Webstor accepted Ly roturn: of -

e
o
ne -

o This was operative mistake at common law o
”;.ﬂr»_ab any. rﬁte dnthe casé of sale Of land,
Cany mistake: as o Drlcc‘“ust_nece sar1¢v g0 .
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DRIGLGES
01 THE (L« ﬂL
.”he cb lenrﬁ bv the defendant aylell.nt.was o
liability 2ad not to_q n*uﬂ 5f.d§m3ges in fis JuHEnQJLF
Vaﬁder?um§ i, found thét ﬁhe &ntij 7 IL w2 1, Wég premature agé
'a_trespass wésncﬁpa?ioné‘ thereb .._? see #czéJoﬂ.éeaéan'fpﬁ_ﬂﬁ£&~

fering with the ;acsraru uné aﬂﬁr? 1 Camages for trespass.

The lecrned Judge gquite properl: founé.cahmges for brezcno

of covenants %19,719,ﬂ8_égaihstf3¢th pl **ntiffs and deamages

awd
VIS
H :

against the second-name iaiﬁtiff'oalg for $9,296, being costs
of Secur’tv ggerm_fCrsthe-reriodrbetw en tﬁeféefénéant - in
obedlence~t©;thu 1njunct1"q - rellpru*ahln” possession and the

second pl:

. ‘iy

. CEhe |
He éenleﬁ/oc&eﬂ@ant°“ clalrs tnas unaer the mol?ow1nc

itz recoverable as -counter-
op cﬁalr Eor Tﬁcoverj cf

C" or TiHE

ot recoverable as plaintiff is not a
trespasser. 'Particulars’ dealing with losses
ooeasioned by his (Jdefendant) having to leave
he pramises on12th June,; 1582, not recoverable
LS ,huintltf succeeﬂs in the action and was
craugtified in seeking: un@OutalﬁlnC thc inter-:
_;locxquy 1n1u1ptluu="_g_

The "particulars’ as set o““ in the .claim are:

PoarflnP of Hls ssr.fcr wnom
SIEREt: 210" other alternative. accommo-. -

datioh-cczld-b: made ~ gt
oohugust to September, £ weeks 2

o=n
v [ -
Ly

$166.60 per el s 800.00

(ii} . Defendant being dispiaced from
i wochis heuw 186, eating-at hotel; . .
sleeping in quect house = July -

© r
Aurust; September __l,gﬂoqu

in tlsfkéé"unl OCCu atlon ¥  th J une- to 23rd July, 18

8.



to - possessxo t%ﬁ cesohs'

~the plai n..iff

. .,,;&-.ﬂ','..,

~{iii} Rental of fnrﬂifheﬂthESé due
- to unavailability of his. house -
--_uctoberg hovemner,'“ﬁcawbﬂr,_
3 months 4 £1,5092.02 per month

anu "tllL cont1nw1nﬂ'“,ﬂ-_ _ .3- -_; 404,800,070
 {iv) ¥wpens e'lncur;egfsg Family g
S in Canada”haviﬂg civen up thelr_f.:: o
4_1fﬁZEVtha accomw &at n_f_July,_HAj;;}w; S
'_ﬁﬁv}_-’OQL of quurltV J? qays 24 hISo_?ﬁ;'”
-fun_“Ler mnr $¢¢09w ﬁer_uou? f]ia e 15 0;
$24., 048 41

-5Tthplainti /res*adamnt ﬁi inet chaTl e u? _nlndLQQ'f

_of'jqint*liabil tv 01 th _p ip iffajnor tne ruantum of thh.”
aWards, save Mra”ccilin =3 ﬂuaﬂ1551o';taat aanages for breacn,o S
the COVGHQPt were not_xeccverablegas,w0t1cL w 5 noc served on .

the tenant to give an.oﬁbortunitv"féj“““edy tne brea”ho,~-_fjsTlfl

;1he,le;?neé trlal 1&5& ca;éfu 3?.00?316re0 the evﬁdeuha‘

[6TER

'itemiSe

Qi

an the ﬁoants exyendeé 1 : e- atlon oF tﬁe 1a = ﬂ

3rounds and @ amawes to the_fnrnltb?e nd_fittlngo.. e:i

deterloratlo “pﬂ-*amage wcre ez+enw1v nnﬂ the evzdence nrotravea

what anounted o wanuon neﬁ3ectg

nd t:e DlaCu was in

over six mou*ﬁm'joulce to qult and at ‘hé_'
dlsrepalro -Tne 3dﬂva of.the trzal ﬂudae 1n thls regara was -
moderate unu'I see no goco qrounds:&Xr rtarferingc;~

]

vr" leﬁflh ever was uot contcnt _He Sme1tt¢a'tha+ t_c'

'learned wndme srred. 1n 6¢sallow1n*.“bosa clalms for thu re sons

given. - In ﬂuallﬂht of my.flnilng_t At the 6cfbpdant is entm*’ﬁ.-h”

’\ :

ivEn bv'Vandere ﬂp J. no longer eﬂlst
Fowever; in respect :cf.mr ?indihg_a a_QSt the ﬁefendant in. hrEBa'

.DQSS and mv 1nte17rnratlon op the ex“;c: of ;ectlon 27 of thu

'Qct, I an of the view that thc éefencaﬁt Qg' wrond‘uxly ejcctﬂu

0

th ' nergnncv nece 51t c A_the eXHEﬂaltarc

w0

particularisead 1hove result@d fraq Hat actlon and accordlnglv I

Jwould QECllnu 0 uw:rd the aamages g0 clﬁlmed

;,ﬁlaintlFfs wpre servea with




) :4..1“.. i

Bs tteng:qL on tne Grﬂer for OOSaCS”lon ‘the defendant
would be entitled'ts mesnegp;of;ts ;n-ad&1tion te the damages

awarde&

o
-4
o

-y
1}

= learned trial Jjudge.
the peyment of rent, I would rafer the guantun of mesne prol

for assessment »v o judge of the figh Ccurt.

that on the Finding of the lzarned €r ial Fudye ho ghould have

s plaintiffsien Loth cloim and counter-

th
0

L}

o
-
£

entared w9011,

claim, must fail..

In the ﬁlrvure anEQS“I_wcu1 Hllow the appeal with the

'follow1na conseq e'_'fcial'variatic':hé”_in“a:;~ judgment:
43y o the claim, that the Order for 7 o wie
" Sp 31f1c pﬂrfo*mche bu ¢ct aalmec -

fii}  Omn the COQn*”r=C¢aingthat zn Qrder
e for pesseszion be granted asainst the
_“Walnt1¢r= to guit and deliver up
possessicn yr_ms 5 iFrvie Close,
St. Andrew on Qr.sefore tnlr*v days
srect i
rﬂ

:Lrﬁ” ‘the date h in aﬁdltlﬂn"'“"

(133} That the costs of apnz~l be the appellantis,
-such cests to be tazed if not agrzed
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 CABBEFRY Jh
o Thrs cese took some twelve days of arcument, plus
_-lengthy wrltten subm1531ons, ano I have had tne beneflt oF-f:;e'
: readlng 1n oraft the juocments of Kerr and Campbe11 JJ A.
'_In what fol*ows I shall éo my best, at the rlsk of over-;eteﬁf_,nt”
tsrmpllflcatlon, to lndlcate as shortly as I can my own v;éﬁs

:on thrs dlfflcult matter.- As to the facte I prooose to say

Bies o

::-no more than is. necessery LQ make thls oolnlon 1nte111g1ble,
eas they haVe been fally rev1ewed in the draft judgments that
'I have had the prrvlledoe of readlﬁf**r#ﬂe*;q[?ﬁ].i}fﬁéfi;fitﬁfr'
v Ba51cally thls was a dlspute between 1andlord ana
tenant._ The Defendent/Appellant Mr._val Ben]anln Thomas,.
= t.:;(whom I w1ll hereafter refer to as ﬁrc Thonas or tbe 1andlord}ﬁf;-t‘tlfLﬁu

- was’ the owner of a house at 6 xarv1c Close, Red Hrlls, 1n the:sfffsce?

”parlsh of St Andrew.. It appears that h wes contemplatlng

*mlqratlnc from Jamalca, and was c0n31der1ng the sale of thesefgﬁ e

7.prenlses, hls ramlly hOme., Pe entered 1nto dlscu5310n w1th--f-ff'
fhrs frlend Mr. Ponald Brown, the oroprletor}the flrst named g

Plaxntlff/Resoondent, (whom I w1ll hereafter refer to as
--Crampad Internatlonal or. the tena“t) In the course of theseeﬁﬁ"V’QWﬁsjf

. dlscu551ons the partles attended on two attornevs, w1th a13{n'

3_V1ew to preperlng a sultable aoreemert For sele.: The partlesjﬁhgf;"': 4
o o to. the. proposed sa1e were to be Mr._Fonald Brown ano hlszﬁif”iso
| tdaughter hlSS Clover Brown (the second pamea PlalntlfF’

Respondent whom I w111 hereafter refer to as Clover Brown,;eiﬁ7.

' thouoh she has sznce marrled;.n;”helr rlrst attempt to put

~the1r 1ntentlons 1nto a formal aoreemept for sale Was before f;wf““

:ﬁr. R._Codlln, attorneywatwlaw for Mr. Brown.; The attempt

"falleé° it appearé ‘that the partles were not ad 1dem or the
sale prlce, or 1n the event on_how the contract shoul& be

worded It appears that Mr.;Thomas w1shed a rrlce of H S,,:Jlg}{:~*~
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$156,000. 06 for’ hls House, or the ‘Jamaican ethvalent &t the

then exchange"ratefof U;S.ﬂ$l*to-ua.-$l;75-and*that-Mr..Codllnr”
expressed ‘the vieW'thatfthé‘60ﬁéiderati®n=mu5t be expressed -
in Jamdican‘dollars. 'Be~thaf”asﬁitfmay;~nothing came- of ‘that i+~
agreemeﬁt~ﬂnéiﬁherﬂsigned*it:ana”appérentlyiMr.aThcmaSﬂ”
thought that: -another lawyer or attornsy should ‘be- consulted
The pafﬁiéSgtcck“their*prcblems~tdbwy.*Erxc-Desnoes.'wlhere-
it seems that instead of a saléfﬁhey}agreed~uponaa lease for -
a periodﬂof%thﬁgé“years;'with*an*cption'to-§urchase~a5uone of
its terms. 'The parties to the lease were 'no longer the
7*QéftieS"tO“thé*ofigihal“Propésea sale. ~“Mr '-”homanwaS~the
landlord; but’ ‘the'tenant ‘was 'now to be Mr., Erown's: corpany,
Crampadrlnt@rqatlonal. “The lease was ‘to-be alease of" '
fgsniSﬁéé §reﬁises~tosbéftéedaas«afawelling“houSe_only for i
the oCéﬁpatibhﬁbf”Cfaﬁméd Intefnaticnal,.“z5r=its:nominee“3'x-.
{the noéminee was to ‘be Miss Clover Brown). “Thondh-fhévlensé R

was~datedfthe-15tthugust}v1980, 1ts conmencement date was to-

‘be the lst*Auduét,-IQBG:“-(Apparently~posse551on:had.beenw-
taken on that date).  The rental was to be $14,400:00 per
anpumn, payable guarterly {$3,€00.00) at the beginning of -each -
-.qﬁarter-és*ffom theﬂlst¥Aﬁgﬁst331986.f Thewlesséfitofpay€the*
_géﬁes;~watéf'ratgsVand?insﬁraﬂCé;uwhilefthe.tenant.waS¢t0'pay
"for:gésy*telé?h@he;aelecfriéity=and7t0*meetJany increase in -
.-taiéS*that*todkalaCe*oVer thefrate1thenapayabletbétWeen-
1980-1983% The lease" contalned & great’ many of the ‘covenants
n usual in’ “such agreenents, and -1’ ment:.on only those that were

actively canvassed:

“ThéjLééée;”in'a-seéﬁién'heéded:”The Lessor ‘and the-

| Léssee ﬂuﬁuéllyfacree ‘stated; 1nter alias



H

) At anj tlme &urlng thls Agreement prlor
. to-three months before its termindtion”
S for ‘the ‘consideration of ONE DOLLAR
($1.00) the 'receipt of which sum is
~ ~hereby acknowledged the Lessor hereby
“grant (gi€) to the Lessee the: option

“to purchase the leased Eremlses at a-
i o price-or con51dcrat10n, the- exchange in-
O ONE HUNDRED AKD FIFTY THOUSAND DOLLARS
PTG $156,000.00) of (sic) the sum of
?,'Q THO - HUNDRED AND - bIXTY*TWO THOUSAND .~
_"HDOLLARS PIFTY CENTS (U.S. 8262,000.50)
j:gjand on ‘the  Lesseée taking up this

" option the Lessee: agrees to pay the-
©amount o ten per cent :{10%) ‘of the
-5“]purchase price cf the balance w;thln e
~'-th1rty (30} éays thereafter.,;_l o

!'-”(vi}- If elther pa*ty w1shes to ternlnate i
oo ehis Aqreement at any ‘tiwe before the
S exnlratlon of the said’ term he or she
35;ﬁsball Give the other party not less:
'fthan SIX NONTHS (6) notlce tnereof._ N;V

Lo q{vii) _All notlccs shell be deemed served WG -
Soemie 0 (2) ) days after the posting thereof by
'jprepald rec1stered Jetter at any post
office in Jamaica ‘daddressed to the -

.' -respect1ve parties at their address f-'fELx'
“v.set out in the flrst paragraph thereof L

To antlclpate a lxttle, I pause to note that hav1ng
read the wordlng of tbe optlon several tlmes, I muat conFess
that as worded ;t makes no sense. It 1s cxnllcable cnly on-
the: ba51s that the sums for Jamalcan and U S Dollars seem to.
have got trarsposed ) ﬂt t e then exchange rﬂte of U. S $1 00
to Jau" $1 75 u. Se #150 000 00 would flnd 1ts cqulvalent in the_' 
sum'of-Ja.-$z62 500 {not $2@2 000 50;“ There appears not only
to have been transp051t10n but wrong arlthmetlc or typlst'
error.- Both your Lordshlps have reached thls ccnclusxon and
it secems clearo-f;" J“3'“ | | |

Posse351on was taken under the lease, the occupant

belnc Mlss Clover Brcwn._ howeverp 1t appears that Hr. Thomas

plans to mlgrate altered he dec1ded tc stay in Jamelca Jﬁ]}7

after all, and to brlnq hls famlly back to the 1sland He no,:

_1onger w15hed to sell hls house, he wanted 1t back agaln for use

as hls'fanlly home,- After speaklng tc mr. Brown he consulted

“his’ attorneys Me=srs Daley, Walker & Lee H¢nq. On hls behalf

‘they wrotertc the tonant, Crampad Internatlonal by letter datec 5."'

23rd Novemner, 1981, and sent by Reglstered Mall headed
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"Notice £0féﬁit " ‘Lh materlal Dart of thﬁ notice reads thus:

“We hereky glvc you notlce o qult and
,.-dellver up toVal: Benjamln Thomas
.. possession:; of premises-at 6 Marvic
¢ Closey, Red Tiills Post Office in the
;. parish of: St, kndrew, which you hold
o of -Nal.Beniamin: Thomas as Tenant
- thereof under the terms of a lease
- agreement Aated the 15th day.cf
Bugust, 1980 on: the 1st day of June,
. +1982 next or at the end of the
- ecomplete meonth of your. tenancy which
owill expire next after the end of
'six - menths. from theservice upcn you
,of this not;ca.....a.,.“

Thcunh it was. at one tlme éontended that the nctice had
not been properly served thlS was abandoned by the tenant
during the céﬁfgé of thc trlgl aqd 1t wae conceaed that the
notice wasi served on. 24th Novembery 1981 It is therefore
unquestloned that 51x ﬂonths notlce was glven ‘as required by
clause (v1) set out above.: ﬁ at remalned in issue was when did
the notice expire; and wasnlt.a valldfnctlce,p«_

wyThe;Brownsyand;their}companygdid.nothing;abéﬁt-the

matterﬁduring'theependenay-offtﬁeghétice. uIn-particﬁiéf.they__
tookJnOnstep~in this-period-idfexerciSG;their_option;ﬁg-purchase:
under;clause“(v}-set-out,above; -

~To put the matter shortly, on:the mcrning of the lst..
June,51982,-aftér*some.earlieriwérningSﬂthat he meant kbusiness,.
Mr. Thomas entered *with a.strong -hand". (te:use the cld phrase)
and ejected.the;occupants«andjré-took.@stessien.of,the;premises.
He alleges that he found theﬁ in a deplorable conditicn,
reQuiring.the~exye_diture-offconSiderable_sums of meney..to restore
themwtOuanythingglike;their-férmexﬁgléry._,The;trialnjudgefat_a_
least fcund: this in his;favourawmit glsc appears that-he
removed - the ‘furniture: that the téh@hﬁ-ha& breught -in and-
disposed of it on-.an:enclosed but uarcofed part of the building..
Bcth parties.consulted the local pelice: perceiving -that this
was essentially a civil-matter thé-p@lice;declined:te_intervene,J

Miss® Clover: Brown and-her family found that-they.had been:
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fcrciblfcdispessessed By ert flled on: the Sth June, 1982
Craméad'lnt rnatlonel end 913@ Clover Brcwa sued thelr
'1andlord Mr, Tnoeas for trespass tq lend and trespass to ;::r
'gcods 1n respect of hls'entry on the premlses on tne 1st Jene,
1982 They clalmed demages fcr wrongfu11y end fer01b1y
drsposse551no the Plalntlfrs“ anc also en lﬂjtnctrcn to restrqzn f_
'hlm from trespa551ng or continulnc to trescass on the premlsesofgi
On the samc dayp the Sth JuneF 1G84, Crampec InternatlonaT and
rlss Clover Brcwn also tock out an ex~partc summons for an, .;m “ 
lnterlocutory 1njuncc1on agalnst Mr.i”honas, On the 10th June,{,
1982 they obtalneé the 1nterlccutory 1n3unct10n 11m1ted 1n the
flrst 1nstance to a perloc of 21 6ays enélng on the an July,
1982 It restralned Mr, Thomas from trespa351ng on the premlsesg_
or from pcsse351en cr renelnlnc.ln posse551on thereof It wasirg_r’
subject tc thc Plalntlffs uncertaklnc to answer for any damages

-suffered bv the Defendant as a result cf the crder._f'

Our reccrds do not dlsclosc 5what happened thereafter.rfﬁﬂct”

Butllt appears that the 1nterlocutory 1n3unct10n was extended

to trlal and the partles Qroceeded te ettempt to count thelr
1osses and 1n 1elsure1y faSﬂlOn to flle the pleaclncs 1n thls
:matter. It alse appears that two evcnts of 1mpcrtance occurred
in: this perlod°' The Plarntlffs re~entered 1nto posse551on of the

premlses on or abcut 23rd Julf, 1982 though 1t had been avallable

_earller, at 1east Trcm 20th JuneP 1982, and they alleged that

they fcund tbat thelr Furnltarc and belonglngs had been damagec,;; -

- some items were m1531ng, 1nclud1ng a 1arge sum of mcney whlcb
Miss Clover Ercwn clelmed to have left 1n a drawer cn the -
yremlses.;"“"

Seccnﬁly, on’ cr about tbe 10th June, 1982, after_ thes

writ- had been flled, end un the same day on whlch Plalntlffs_

obtalned thelr 1nter100ttery 1njunctlcn, they purported to_

_ exercxse the optlon to purchase the premlses. npart from-a-.f'
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reference in theﬁpleadihgs”tﬁéfé'is7iéﬁafkébly little evidence
as to this. Mr. Brewn in cross examination stated that he
understcod the price in the option to be J $150,000.00 i.e.
not U.S. Dollars: He decided to exerciseé the cption only after’

his daughter had been ejectéd;f-Téﬁuse”hisQ6Wn~wcrds;"I am

buying it because he threw them out of the housé. I 'am going

to pay hih}for'the:houSé}fthe'agréemenf} have been waiting on
Defendant to say whén he needs the money." It‘ap?ears'that&
Mr. Brown’ did write -.purp'orfing' t:: exercise the opticn. He
also*éiaimé“tb"ﬁéve3ééﬂﬁ'a-éhéQuéxfbf‘iﬂ%"of whé£ahe7é6ncéiVed”w
to be the price. Neither thé covering letter nor cheéque have
been seen. Thefefisiéﬁsugéésﬁiéﬁ that on receipt of them’
Mr. Thomas tcre up both. The lack of evidénce on this aspect
of'fhé7ﬁaﬁtér'éhoﬁé}l“thiﬁk}fﬁétvﬁéifherféiaé{at the3tria1 |
attached any impoitance to it. The evidence that was led at
the-ﬁfiéiiébﬁceﬁtfaﬁééﬁlaréély-éﬁ*ﬁﬁéﬁconsequenfiélTCIaiﬁs that
each was makings: the Efcwns7aéit6”thé:dircﬁmsﬁéﬁceé’bfxfhe‘.
ejectméﬁf fahd'whétfﬁadibeeﬁ'lESE”ofnEéamagéézdr'§£01eﬁ; WHiié
to“his*pfOperﬁyf'andithé.émcunt'ﬁéédé& to set it right.

“ne £6 the exercisé of the option the learned trial =
judge was content to say:i

"I that sdme month of June 1982 the =~
. opticn was exercised by the first
named’ Plaintiff ‘who ncw seeks
., . Specific Perfcrmance. to_compel
U Defendant & complete.™
However, at a later secticn of his judgment he dealt

.y v .
with the matter at greater length. He said:

o,
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“Defendant ine September 1981 chancede e
©ohis mind aﬁd purpcrted to revoke BRI
““this option but Plaintiff could” S
- nevertheless (and did) exercise the e
“ooption s and compel deéfendant to ¢
cosell hlm this. house.;*mhls he aid .
‘on the 10th June, 1852 by ietter
S Qbearlna date 9th June. enc1031rg a
"”fcheque For $15 000 2 ﬂhereupcn '
”?to ‘deny the optlon., ThlS he' cculd J#E{#T*ﬁ*a*'*~“
- noct legal v do. The optlon £0: '
.'qurchase was thus validly ‘exercised B
- and a binding contract. thereby made-;[fzﬁfgﬁ3l;;'. o
U for the sale ‘and: purchase ‘of khis T
o house ..ou... from that mement Ehe o
. relationship. became one of Vendor
and Purchaser ‘between the parties. S
o The purchaser isdin equlty ‘the owner - =
- of the property and he is entitled.
' to say that he desires the: ex1stmng
position (Sic: ‘possession) of the e
~houseijand.its occupaticn not to be
- disturbed pending completicn. - In ,.'w~

e Sl other words. first named Plaintiff
e . _ RO -1 entitled to stay at- 6 MarV1c Close
i “H_,.,Jp.q-auaapendlnc Cﬁmfletlon ag 1t was in| T '_ L
- possession at the date of the contract Lo

. -of purchasé:. Technically in posséssion o
iﬂ__ﬁas 1ts ouste* Was unlawFul ané_shprt_:_:;gﬁf,ﬁ__.

I wxll return 1ater to a cc“eleeratlon of the law”as expeended .
':_1n thlS PESSQQE.. What 1t does establlsheq 15 the fact that the ﬁ;e:;
_-purported exer01sed of the eptlon bytme tenant toox place on S
the 10th June, 1Q8 f'after the wrlt hae been flled._e:ffyi'1 ;:a'h
_ : I turn orlefly”uzthe pleaﬁlngs to see how the partleS'  T v

themselves saw thc law sult 1nto whxch +hey haa plunaed It is’
;M<] .'_7' thnk falv to renember that tbe Plalntlffs haV1ng sought and
| _obtalned an’ 1nterlocutory 1n]unct10n were so to sPeak compelled -
thereby to justlfy 1t not only 1n thelr wrlt, but in’ thelr e

statement of claln.. The ert 1tse1f clalmec camages for trespasszf“

to land and aoods= 1t was content te alleqe +hat the defendant

-'had unlawfully and for01bly entored 6 Harv1c Close “whlch was 1n_ﬁfe'

"the lawful Eossesszo;:of the Plal tlff%\and forc1bly'dlspossessed

" the second Dlalntlff°f5 The ertlﬂlc n0§;1tse1f gave any lndzcatlon

fj“ o .of the nature or ba51s of “the 1awful oe§m9551Q%_ that has been

N
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The cepy. of . the Statement cf Claim which we have with
papers is headed "Statement of Clalm amended pursuant to the
order of Mr.- JUstice Vandernump on the 12th February, 1984",
(This was aftcr both Plalntlff anﬁ Defendgn+ had closed their
respectlve cases; anJ 1t appears that what was amended was the
Prayer, and that the amen&ment then made was to add "4, Order
for specific performance.of.the cnntract created by the option
in the lease.") Vour Lurdshlps havb set out the contents of the
statementigf clq;m-at 1ength,;ﬁ$p_1sxsuff;c1ent-for me to cObserve
that it alleged“ﬁhétftheffifsfﬁ?iéihfiffthéd'éﬁtered into
possession under the wrltten three year lease agreement dated
12th Aucust, 198 that the aefendart haﬂ purnorted to deter-
mine the tenancy Dy a notlce that was defectlve, as not
specifying the-exapt_pgr;od;cf_;ts éu;at1on nor_complylng with
the PrO%iSiQthdfitﬁé;Rbh#_?éSt#ictidﬁ;aﬁt;j“@hé statement of
claim.went.ohﬂtéxéésérfﬁthéf36ﬂlfhé'1SE'Juﬁé},iQSZ while the
lease wes still.in force, the ﬂefendant_had enterecd: on the
premlses and forc1bly dlSpOSS&SSQ” ‘the first and -second-plaintiffs
and had rewalnec 1n r9asc651on wrongly until.the 20th June, 1982 ..
and that when the p-alntlff re-entered. (on. that Gatej) it-was:
dlscoveruc thgt qoods to the. value. of $169,89¢8, GG .belonging to
the sacond plalntlff had beerhstclen from the premises. '
Alternatlvely, thc plalntlffs clazmeé that they were entztlea £o o
remaln on the premlse _desplte the notlcea under .the prctection .
afforded by the Rent Restrlctlon Act
) As an arterthOught (lt 1s the last SubStanthE para= .
graph} the Plalntxffs alleced Jn yaragraph 14;; !
_Wl‘._:That in the montﬁ of June, 1982
V0 the Plaintiff delivered a letter
> tc the defendant tcgether with a
. i cheque £2r $15,000.00 pursuant to
. .c.its right to exercise the:option:
UiF T contained in the said lease and
' .. the defendant -tore up the. chegue

“and- ctatea ‘that He wanted the
premiscs.”
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Therstatement of clalm ccnt1nued= fc;“ﬂ' -
: 1;;"By reason cf the matters afOrESEld
thé™ plalntlffs ‘have suffered loss:

~and damage ‘and’ have been put to
oreat expense._;z RER :

_ clalmed ané scuoht as 1t 'e 1y remedy ﬁameges, and “such

further and other rellcf as the Fonourable Court deems flt S

There was thercfore no Clalﬁ for spec1f1c

.performance, and’ 1n as much aS the optlcn was allegedly emmxmsedff
at an’ unspe01f1ed &cte 1n June, the LIQSPGSb complalnea of |

-hav1ng occurred of thb 1st June, 1t 15 questlonable whether th

plalrtlffs were alleglng a- rlght to posse¢510n based on theifttf“
optlon, ‘or ﬁerely settlng 1t cut ‘as a matter in’ agcravatlon;cf*fi
theiy claln to damaces.}f.f'7ci““'t5”":" | e | |
c“-mhe defance and counterclalm. admltted the lease,
and in- effect sald that the 1ease had been prcperly aetermlned
by a notlce glven 1ﬁ gtrsuance of as Sp@lelC clause in- the 1ease,.-
and denlec that the Plalntlf rc ntltleu to the protectlon
cf the Rent Restrlctlon Act.,.As to tke optlon the defendant
the-lease._ “The defendant tnen went on- to clalm that in any
event he had the rlcht to re—ent T unéer the leasc, and alleged
that he” had carefule storec the plalntlffs" 1tems found on’ the'tf
prenlses 1n a safc place, and’ Haé requcstea the plalntlffs o |
remove them, whlch they haé refused to do. Defendent had ln-ffs
curred the expcnse of CNPlOYlnG securlty guards to protect the"
premlses and the plalntlffs‘ qocds., Thc eefence also fmade the
p01nt that the sec01d named plalntlff was never a tenant of hls,
or entitled to any rellef as clalmea._ There then followea a |
counter clalm as te the danage done te the premlses ‘and’ the
repalr work that hac to be done to remedy the same, coupled
Wlth a clalm fcr m1551nq ltems of furnlture {the premlses had -

keen - let furnlshed), and a c1a1m for lOaS consequent on- the'%““'

e

L
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orant of the interlocutory injﬁncfion, and a claim for mesne
profits for being kept out of possession thereby, 2nd a claim
to recover Fbéseésibn;_f;“  ;
Thé'piéinﬁiffs;wihjfﬁéit fé§1y; éenied the matters

claimed for in the counter claim; re-asserted,those alleged in
the statement;ofcciaim,.and;iﬁcidentallyQdenieé_that_the,_?
premises had_beenulet_furnished,,.

.- As_remarked earlier; .as pleaded, and as fought,
this was substantially a landlord and. tenant dispute: the
tenant claiming.a right to possession under the lease, and a. .
disturbance of that right giving. rise. tc a claim for damages. in
trespass; while the landlord claiméd_that,he_was-the owner, : -
entitled,to~pOSSession;,having'validly;detérmined_thetTenancy,_
To this the tenant's resbonse was {a) the.tenancy-had not been
validly determined.because the-notice . wazs. bady. (b} even if the Y
notice was good,: they were entitled to the.protection,of the
Rent Act; and had a statutory -tenancy under.it; .(c} that so.
far&as;the,period;éubsequént;to_the 10th_June,;1582, was . .o
concerned;;they~had{an,additional_Claim in that.they asserted .
that~they;had-validly}exercised;the-option-to_pﬂfchase,in.the._
lease.: In.addition-there;was-in-effectva1élaim by the landlord
that_£he,tenantﬂwas:1iable-to3him for "wasfe“-or;injuryito;the_
reversion, and also alleged that in consequence of the tenant's
breaches?he,had-acrightsbf;reéentry-under,the;lease. .Those . .. =
then were thé;issue53rand-with-resPect-to.the,learninqgandﬁ;
acumen-displayednby_learned-coﬁnsel-on beth sides, . s0 much,time )
was;sPentuarguing;thencbmponent.mattersgthat;arose,wthat:the__~;:
wocd tended to get lost amongst the tréés.g-

. .In-his judgment;;ziiél iuégeﬁépﬁeafs to have, as to.
{a) found.that-the_Notice-waSrinvalid,inotpon;the_ground-that
it was toc.short, cr.nct-in keeping with the provisions of the
lease, but:that in providing for an alternative date it had
caused confusion-  that renderedrit-infalid. He -interpreted it - o
as providing for terminaticn on either the 1lst June or 3cth

June.,
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d'tc purchase. h 

As to (b} the trlal 3udce rejected the argument of '

h”the landlord that ‘the Rent Act cave ‘no protectlon 1n these'
1'c1rcumstances, and fcund that 1t prctccted the tcnart, that lS ,

In consequence of these two Flndlnﬁs, and w;thout

 _d1st1nau1sh1nq whcther he was flnélnq tbat the contractual
itenancy Stlll contlnued or whether he was rlndlng that the
"ltEtenant now held under the statutcry tenaucy created by the Rentf'

“5'Act the trla _judgc proceeded to hcld that tbe optlon to

'fpurchaSe 1n the lease had been vallalv exercxsed, “"he}lease;if;f.;
(belng) stlll allve on the lﬁtn June and the uptlcn eerCLSable;"ﬂf

'when plalntlff seunht to exerc1se and dld exer01se 1t “af.Q5~f”V'

Tne learned trlal judge, 1n that sectlon of hls
_._.}'.'“'{ we

judgment headed "conclu51cn“ held that the landlord was 11able ;:_

__fln trespass 1n respect of hlS entry on the lst June. In so ﬂyﬂf”'f'

fdornﬂ 1t appears that he re11ed beth on the commcn 1aw and on ;.f~

[

Can breach cf the Rent act w1th regard to recovery of posses51on,5f[f-””
' both are meatloned, w1thout dlstlngulshlng between them, as'ﬁ”

_ groundlng a clalm for damaces for tre pass._;hfvf,?

T heth i Sk
He then went er to llnk/Wlth what,he held to have

fbeen a vallc exer01se of the ontlon tc purchaee°'1n effeot he
treated the ttrant“s rlght to recover damages for trespass as
‘iﬂrestlnq on the cemnon law 1anlldlty of the notlce, the

-”:fnrov151ons ef the Rent th, and also the exerc1se of the optlon;~3_

As to the camages awarded for t 1s tresgass thc h_#.

"ttrlal ]udqe rejoctee the clalm made by the second cla1nt1ff that
'_some $65 600 00 1n cash had been stolenF and seems to have been
e ,very sceptlcal as to the other 1tems clarmed to have been

E~m1551ng or aamaged ;zﬁe ru1e€ that thls was nnt a case for the

'~¢award of exemplary damaces, and awarded the lst named plalntlff

"53Cravoad Internat:.onalP SSOU 00 and the second named plalntlff
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Miss Clovergsrown155;000;00:=fThé~1éafned~juaqéaalso~maaezan*
orde¥ for sgggi@iq;performancéﬁégaihst-thehdefenﬁanti
Mr;=Thomas,i§pJfavDQ:ﬁOf.the~p1aintiff*crampad-Internatiénal:

*“%$ﬁregards~the-cb&ntér‘Claim'by*the“landlcrdy~it'-‘
is somewhat ‘difficult to follow what was awarded, but it seems
that he awarded ‘as against both plaintiffs the sum of
$19,719;0quhich seems to be an award of damages for sums
spent’ as necessary torestore-the premises to their proper
condition; and as against the secoind plaintiff the additicnal
sum of $9,296.,00 as being’ thé amount spent by the defendant -
on providing security guards té protect the premises and the
seeond plaintiff's goods during the périodzthatfshe*failed-to-'
re-enter after the grant of “the ‘interlceocutcry injunction, -

-Thisfiﬁterpretaticn‘df”théuawards*madémisvsuppcrtea'
or -confirmed by the Formal Judgment eritered on behalf of the
plaintiffs. -

The landlofd}f&ry5§h6méé}7appéaleﬂ5aga$nstithis”“*“f
judgmehti9inf§6ffaﬁ'as*iﬁ;feiéféﬁﬂtb'the'awardS“made in favour
of thefEWOTplaintifES}Vahd“thehéechGVBf*'spécifics performance,
ThéﬁmaihfgrcﬁndSbefappeal"havé been set ohtiih*extensc'in~the-
judgment of Campbell J.A. and I'dc not ‘repeat them. - They in -
effect, challenge the findings of the Trial judge on points (a);,
{b}, and {¢) referred to above. L

_***F@f’theierart'Eﬁe”plaihtiffs-bréSS—éﬁpealed in |
rospect Gf ‘the Award made to the Iandlord on tiie counter claim.
It was’ said to be inconsistent’ 'Wi-tﬁi%fifi{s finding in’ favour of -
the plaintiffs on their-elaim., - | B

“?It.is“ccnvenientlfb%dealffirSthiEhfiﬁé”décieefaf*~f”

specific perforimance of the ‘opticn contzined in the lease.
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Both Your Lorcshlos haVc dec1deo that thls order

cannot - ;stand and I, respectfully, am of the same oplnlcn.‘_ﬁ-"
'There was’ no clalm for spe01f1c performance 1n elther the ert
_or the statement of clalm as crlglnally f11e0.3 The Reccrd i

_shows that 1t was not untll after both plalntlffs and the

' 6efenoantﬂhad closed thelr respectlve cases that an appllcatlen

fwas made, and granted to amend the urayer 1n the Statement efft"

_Clblm to add a clalm for speclflc oerformance.5 The ert 1 self e

remained unamendeo.f ?urther, the allegec rlght to specaflc } 1ﬂt -
performance coulc not arlse untxl there hao been a valld '

exercise of the optlon contalned in the 1ease..f“hat ootlon

was not attemoteo to be exerc1sed untll the 10th June, 1982 f:}“ee'

the ert hav;ng been flled on. the Sth Tune, 1982 """ f' _ 4H
R true -'-'X" NI
Whlle 1t 1s/that the ClVll Procedure Code provades,*

in sectlon 259°'”“”
“Whe court or}a Judqe may, atvany
-_;_Hstage of the. proceedlngs, allow"fffﬁ"
... either party to alter or amend
. - his indorsement cf pleadings’ in.
“ 7 such’ manner, and on'such terms as
- ‘may be just;: and all: such amend-fa-
- ments’shall be made-as. may be
-awnecEssary for the purposes of
3 'Vdetermlnlng the:real questlon in SR
':.controversy between the partxes.?ﬁ; -

This power 1s subject to several 11m1tat1 . It is cld law

that an amendment w1ll be alloweﬁ'lf 1t 1s¢:}Wanted to eneble'“

. the other pavty in as gcoe p051t10n as he nould have been 1f3”:'

-the persen seeklnc the leave to amend had pleadec.correctly 1n_5ﬁ_-7

: the flrst place. See Eoevaln v. Cohen (1889) 43 Ch ‘D. 187 atfff

189-et-seq._ Hcre the defenaant;tandlore could not be restored37e-7

'."'I' _.

to the. posxtlon 1n wblcthe would have been had the issue’ been"f

T

Instead ‘of : mexely ccnstrulnq theilease, one"would have had to

-gO 1nto questlons of mlstake as to the prlce, whether the

_mlstake was mutual and whether the optlon was v01d for umemﬂzunty[taq




(1t makes no nrov151on for the payment of the przce or
completlon), and a gfeat many other matters.
Even 1f cne assumed that thls court had the powers,_

of amen&ment contalned 1n the revlsed vers;cn Gl the U.

Order 20 rule 5 ___do not flnd the 6ec1s;on in Brlckflela L

Prbp_ertles Ltd. V.. Newton (1971) 3 AZU R. 328, (1971\ 1 W, L R._

862 (C.A ) at all applicable.} It is one thlng to say that 1f o
all the facts have been nleaccd ané canvassed, an amendment
which puts a dlffexent label on tbe piclntlff's cause of
actlon, or presents tbe facts 1n a dlfferent 11ght or ba51s__;ﬂw
may be a‘lowed, 1t 1s however qulte @ dlfferent matter when_
the proposed amenément ralses_s cause cF actlcn Whlch éid not

exist at the tlme that the writ bringing the plalntlffs' clalm“.

before” the ccurt was orlglnaily f*led,”:see-Tcttenham Local

Board of Health va Lea Ccnservancy Boarc (1886) 2 T,L.R. 410;

and see also Eshelby ey Federattc European Benk Ltd (1932)

1 K B. 423 .{C. o ) afflrwlnc the 1owet court at {1232) 1 K.B.
254, See alsoc the observatlon 1n thc Whlte Book {1982} in the
commentary on O“2ewx~5;;{20/5.*.8/2)gu_u e

- “"The rule as to the effect of an™
.. amendment - is ‘the reason why a,& N
2’ plaintiff may not amend his
_writ by adding a cause cf action .
“which has dccrued to him-sincé
_the lSSha {of hls wrltB.

:_(

A 51m11ar comment 2ppears in the 1976 ﬂhlte Bock,_see comment on

Order 20 R'[ (20/5-3) Effect cf Amendment el Swift: J,_sslc_%

in the Eshelby case (supre) at page 262°_,_

?.......I carnct see how, without -
"tHe consent of the’ ‘parties, the
_Court can sc amend a writ as
“completely’ tor change the cause Of -
__-action sc as.tc bring in a cause.h
' of ‘action which was non-existent
-.at the tlme the wrlt Was orlglnally




-nOt only exercxsed din accordance wath 1ts terms, 1 e. three

.'months before the termlnetlon of the agreement, but also

R _2 cn. 257 R:Ldér v. Fora q1993) 1 cn 541

In the rebult, nelther the amendment maoe to the

-:statement of clalm nor the Order Fade on at grantlng 5pec1f1c _-;.f'

performance can be supported and the judament mist be

.reversee 1n that respect

Though 1t 1s not necessary to dec1de the polnt,

:_hav1ng regarc to what has just been sald, but in: as much as lt

_was arqued, the partles may flné 1t useful to remember that in- _“f |

eecaolng whether in anv event the optlon was properly

SRS '--‘-.

_ exercxsed much wull e:pend on a flndlnc as to whetber 1t was

- whether at the tlme of 1ts exerclce tne contractualf"“*'

o -.'. SN mm;

st111 ex1st1na. There appears to be a oood deal o-?

ko whlch we' were referrea to the efFect that an optlon to f*fﬁﬂ;f
:purchase woule not “carry over" and become one ef the terns of

.any. statutory tenanﬂy Whlch followed on a holﬁlng over by the _ae_fi“

Lonqmulr v..&ew (1“60) 3 All E R.' (1 1 W L R. 862, and

| '__.;Re._ Button s 1ease° Inmen v.. Button (1954} cn. 253, (1963) 3 z.ul

B R,;‘Jos.__ j' -1_ -

TLrnlng now to the questlon was: tne contractual

_"tenancy properly determlnedﬁi mhe notlce to qult was challenged ;;;'

on two grounds=“e"

oend

1) that i‘t"*(fé_;f;bacir at common law;

'°;Q{2§ithat it wde bad under secticn it
.f1,31 of the ent Pestrlctlon Act

woa o

(1923y All E. R. 562, '
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For presant purposes it is sufficient to refer
to Cheshire's Modern Law of ‘Real Property, Ith Edition pp. 451
- 453 for -discussion of the Qetermination cof tenancies.. In .. ..
general,mingcrder,pocterﬁinate”anperiodicatenancyha,notice_to;g
guit must ({save in the case Qf a yearly,tehancy);proﬁide_for;p
a notice: period.edual: in length[tc:the.peringaf:thé-tenancyp
e.g. 2 month's. notice: for :a monthly tenancy; -and it must-also .
_rrovidefthatrthewterminalwdate~ofﬁtheanotice~sh0uld coincide .. .
with the date-on- which the current perlodlc ‘ténancy would qaf
normally end; e.g.a monthly tenancy comncn01ng -on.the. lst of
tﬁe month'shouldahaVeﬂto-terminategit.a_ﬁotiCe;enéinggonﬁthE;;;

last_day»@f:the;mOnth;q;See~foryeXamnle~ggeenjs-Ciﬁb;Gardeng¢__

”Estites Ltd vy Bignell--(1924) 1. K.B. 117, { a Saturday .toi: ...

Saturday weekly tenani rmust_be;determiped-byxa weeks notice . ..

that. expires 'on the Friday at midnight;,.and a-.ncotice that:.. . -

expires cn ‘the Monday - soinvalid). .And.see Lemon v, Lardeur . .

(1946) ‘K. B. 6137 {1946) .2 °A11- E/R: 329, in which the Queen's.

Club Garden Estates case‘was.approved, -and the headnote:tersely

obsér6g§;;;ﬁaﬁ o
“"In the ‘case of every periodic: tenancy, . -
_ o _ _elncludlng monthly and’ ‘weekly tenancies,
[ LT EECER X - notlce t6 quit must-expire.at.the.
- --ene of current perlod of the tenancy.

That cese further observes that there is’ an onus on the Iandlord

to prove that the notlce exslred on the correct date. thls is

usuallyﬂdone bg prov1ng what was the commencement date cf the

A

'tenancy.

that if the nOth€ to qult exclres on the annlversary day cof

the tenancy, 1nstead of thecday before {wnlch would have been

the end of the current perloé of the tenancy), the notice to

guit will still be regarded as a good’notlce: See Sidebotham

v. Eolland (1895) 1 Q.B, 378-(0.&.)::Newman v. Slade (1526)

2 K.B. 328; Crate v, Miller (1947) K.B. 946; (1947) 2 All E.R.
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'Lln&}_ey Observed- FEREENE

'45 Bathavon Rurai Dlstrlct Counc1l i Carllle (1958) 1 Q B,.'" 3

"461 (C;ﬁ*) The reason for thls exceptlon has a;tereé over.'~.:'

:fthe passage of tlme,_ln the Ql botbam cas; the 1ead1pg

ju&gment of Llndlev l J. ap roved by Loru Palsbury,_ rd?ifﬂ;z

_____ - {to: quit) ought to expiré on the last
-t half-year s notice ¥ qu1t .on.the.

»18th would be corrert, it does mot

i follow that-a.nctice to: quit on: the',_i"“”

©.+"19th, which- 1s the ann1Versary of the'

. day-on which the tenancy comfienced, is ;_jf”

. bad, and I am clearly of ‘Opinicn that
codtedsonots viweeseiThe. vaIlélty of 8
_.notice to gquit ought not'to turn on the
. splitting of a straw. Moreover, if o
-thyvercrltlc1sms are to be indulged’ 1n, R
C & noticé tooguit at the first moment. -
: 9 ‘cf the annlverbary ought to be just as

_ 3moment Sf" the day befoxe&“ But.such g
.o subtleties cught to be: and are dzsregarded:ﬁ
j%as out cf placc._’3j i L g

In’ the same case, A,L. Sm1+h,'u,J. who Was somewhat aenbtfulf? fJ

ObSerVede B i TERUR

“-t cannut beiﬁenled that the law upon
,notlces to'guit ig hlghly tech1n1cal~-
sbut. the’technlcalltles are too deeply
prooted in our ‘law to be now geot. rid of
- G RR e & would p01nt ‘out that the -
‘;Mplalntlff"ﬁlandlord} ‘has .only himself =
o blame for. ‘the ‘difficulties he is in
“this- case, Fad he added the words whlch o
R are ordvnarlly inserted in'a nétice to :
,;;.ﬁ;qult, Tor at.the: explratlon &f the. year
. ..of your: tenancy, ‘which shall expire next
S oCafters the end of one: half*year '
<from . the serv1ce cf this notice’ and:
“which are: 1nsertea o avcld such a =
'ijlnt as that now: taken, all would have o
‘.”'OIEﬁr,oonoo.‘oo:-_-._' . . .

In Wewman vu Slade usupra)5the D1v1slona1”Court fOllOWc& thefj

Sldebotham case, but Salter observe&ch

S isual ‘rule of dlsredardlng the" day on LT

. ‘which the notice is given and S

. including the Gay. for which it 'is =

© o given, it is plain that the rec1plent;___"
~of ‘the notice has seven days' notice,
‘but of course it is essential that he

- 'should have the whole O o; the day: fcr

which: notlce is qlven. "o

: .p.a o 1t ls well SettleQ that a notlce e

=;aay of the current year, But althoughfff?f%;f

“Applylng what Llndley L. Ja_callea the;}fﬁf  R
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) That observatlon 15 perhaps sllghtly out of xeeplnc

w1th the rule of Cuttlng v._Dcrby (l??b) 96 E P. 520,(1775 180&‘

A1l R. 520, to the efFect that a tenant lS entltled to

remetgjln ﬁosse551on of the" cemlsed premlses untll mldnlght.of
the last‘dav of the term._ It 1s also rerhars Sllghtly -
1ncon51stent Wlth Lord Llndley s observatlcn that the notice

to quit on the annlversary eay sboule ‘be regardeu or could be
regarded as taklng effect on the flrst monent of that day. But
it is aood common &aﬁe that 1f the tenant 1s tcld in the notice
to leave on what lS the annlversarv day rather tharn, than the
last cay cf the current perlod he shoulm have the whole cf that
day untll mlenlnht.=_ . e

-

hcwever, 1n Eathavcn Rural Dlstrlct Cbun511 v. Carlile (1958)

1 Q B. 461 {C.ﬁ.) UlVlng tle juccment 0: the Court ané following

the Sidebothem case, 2 nd notggg r“rate Voo Flller, Hodson L J.

observed: -

_ “'I'hc next matter to consider is. whether

Uz notice expres sed te-end on the day
]?follew1nc the  eéxpiration of the period
gcan be'goods The answeYy 'is 'Yes' and

. iz to be found in SldebOtham V. Hollana
andin a’ 1ater oec151on Cf the Cuurt of

:1fAnpeal 1n Crate v hlller-.....,..

nfter c1t1ng the massaqe reterreé to earller from the judgment cf
Llnéley L J., Hudao“-..t.:contlnuedv

fj";;o.:lt Seems cleer that the ‘true
"_exolanatlon of this: pr1nc;ple is not
"'@e mimimis non curat lex, but that
“the. court construes a notxce given:
' fcr the anniversary as & notice
.expirine at _the flrst mement cf the
'”annlversary.- e

Eowever, cbserv1ng that the notice in, questlon,.?;

contalned the worcs “by nocn .

(pfgthe_annlversary.Qay}, he said:




-coupled w1th_a*

7-1nd1cated above, anc:
o notlce°’

. .‘J. at 449°

“‘“The ccuncxl arguec upon t'ese .
- authorities that if notice” ex-_t'
CooUpiring on Londay is good, it
~-..could not be rendered bad: by

“* the-addition of the werds; 'by
_g,_nocn’“ “The answer: is that wnzle
S ApEnday ! without more . can be
._;;construee {as the autnorltles
Y show) . as meanhing ‘the f;rst SR
- “moment of the day “{the nreceelng-_n-"
e midndight) by ‘hocn on Monday'
_cannct e so construeﬁs .
the: wor@s 'ny upo' ncay are -
i expressed to mark the expiration
“of the, notlce Jitself &nd there is
sno-reom for a licence to. remain:
“on the premlseS'after the o

a'-ao---'."

51 nmment of that day,
he current perlod

7lcence tc use tbe whole of that aay, but the

mentlon of;a?speCLflc tlme revents that 1nterpretatlon, and

sshows that the notlce 1s c{early Ior +he wronc eay‘ hnd that

"by some hoursi_ ”hlle confl“mlng tbe Slcebotham case, 1t does.j?

appear that the Bathavon case 1llustratcs bow technlcal the lawi'u

"wmth regar tc ”@tf'es tO.qut can be.g._.Tm

Theeoartmes-bowever mey eepazt from the rules

ake tbelr own-arranaements w1th respect

':Sé‘a qall (1929_» 3 K. 13. Aé3 per Salter'_.'

See Alllson v.'

“I kﬁow of nothing: whlch prevents
e ﬁ"ln_entcrlng_lpto an_g"

ton qult to be- nlveﬁ by the lanclord
wganﬁ”“he tenart resyect;vely should

thult'anc by'the'otheerarty elther
ﬂby notlce to qult or Ln some other
_ ay._ ST




- 51 ;

Ib Dagger v.. qnepherd.{19465-ﬁ.B.T215; (1946) 1

All E.R. 133 (C. L.) Evershed J. eellverlng the judgment of
the Court, convenlently sums uw tbe effect of most of the

cases to which. we were rererred on: the asaect of how the

courts approach notlces to qult., Pe sald a gpage 220:

“It is well establlshee that a notice
‘ffte qult, ‘being a“"unilateral act® in
- ‘exercise of & contractualiright to
“putian-end toian: ‘existing relation of
“landloré and tenant, must conform
“'strictly to the legal. requlrements of
the contract.: heeordingly; 'although
_nc-particular: form need be fellowed,
- there must be plain unarbiguous words
Celaiming todéetermine the existing
" tenancy at a certain time' {see per
- Lord Coleridge C.J. in-Gardner v. - v
‘Ingram (1885) €1 L.T. 729, 730}, quoted"
‘with approval:by Atkin L. J. in o L
P, Phirps & Co.. (Northampton and
- ‘Towcester Breweries) Ltd V. Rogers. S
.We refer also to the language of The o
present Master of the Rclls ALoxrd "
Greene) in “the most recently reported

i gase in regard to notices to quit to. .o

- which ocur attention has been dlrected
- “Hankey v.-Claverlng {1942) 2 K, B,,326
- C A, at 329

In that passaqe,-dord Greene hao observed.

“Hotlces of thls klnd are documents of
‘a technical nature, technical because..
they are not consensual documents, but,

if they are in proper form, they:have .

- of their own forcé withcut any assent

S s prothes recipient: the effect: of .. ey

o A . bringing the demise to anmena. They -

“must.on their  face.and on a fair and.
“yeasonalle construction do what the
lease provides they are to do. R
It is perfectly true that in construing -
e gach” ‘a Gocument,:as:in’ ‘construing all
“documents, ‘the court in a:case of
“ambiguity will lean-in: favour of read-

"“ing the document in such a way as to
Cgive dtiwvalidity, | but: I dissent

i entirely from the: proposztlon that,
i where a document is clear: and specific,
L but inaccurate onsscme:matter. such: as that
LA of datey it il ‘possible tciignere: the
“ ' inaccuracy and-substitité: the correct
i datelor other nartlcular Pécause it anpears
. '”‘:that the erro'ﬁwas 1nserted by a slip."




- 62 -
Evershed J. after 01t1ng Lora Green (above} contlnu

L “There 1s a further general pr1nc1p1e _
'=f“to be a?nlleao The ‘court must’ assume -
" that the parties to the contractof -
' tenancy are aware of ‘its terns,-~-¢_s ~:“<s;
. particularly 'of the provisions relative = -
" to termination: see for examplc per . -
CUAtkIn BYTL “in Phl“ps & CO. Vo Roqers
“-ﬁsupra) SRR T

'*ﬁFLearlng these aeneral””
- 'mind, the gquestion for :Cur determina-.
oion. ds sclely one of inter; '
ST U what upon its fair and reascnable:
Jwi;;gg;d;,.53154g~gg;ccnstructxon does;the document of ‘
R S0 i i Decenmbery. 20,1944 - meant. 1S the. thnant
s Jeft by its: texms din.any. doubt.as. to
'-ﬁlts 1ntended aFfect° (emph931s supklled}

| | _..In the case 1ow before usg clause €v1) 1n the lease7 
) aqreenent ‘had clearly prov1deu thab - e R
o L ,_ .” : _.. “If 61ther Party w1shes.to.term1nate:?Jﬁ m .
St RN g;;,;;,gygg4,i_g;_thls hgreement at. any; time befcre bhe-~éjp,;f
- U ey ';“*_ exﬁ1rat1on of the: said- term, ‘he or..
N T e o shiet ghalls axve ‘the other party not G
DR ': 1&33 than SIX ﬁﬁ} FONTHS notlce thereof '
The Dartles haﬂ therefore clearly maue thelr ‘own fi.
.:f”érfangement for termlnatlon of the tcnancy {and the ortlon?._i;t_,f[J
.'WaS rerm1551b1e to do so,'and +he cases clearlyﬂestabllsh that ..
i:i‘.*where they prov1de fcr notlcmlto be wiven “at any tlm;“-they'“
‘ . the normal ru}e that the notlce?'.

: ;ee Lanc Settlenent ﬂSSDClptlon Ltd..v,TCarr:{1944} K b. 657;ﬁi'3“ 

_1'(194a3 z 11 E R._125 gc.h.) rer Luxmooﬁe_J,J. at'p. 658 (p. 132
o . All E R );.W- Dav1s iS?ltaf1w1‘é),.ﬂ; ;. ﬂ ;£ al._ {1947h L: ;-:

A 1 All E. R Aéé‘kmotlce_oft3 months ﬁeld.to ;ﬁn from uate of E
serv1ce,_thouqh the notlce 1tself had 1ct namec & date),
CHsg Slmn01ds V. heywooo easy 1 all E ®. 200.1i' ;
K e In the resu?t then,tﬁe com Launt tbé£ ;Lgﬁnotlééwto-ﬁ
) - Ghlt d;é!not term;nate cn one of_the recular quarter:days, or On.'

T the lastfdate o';th  current tenancy PerlOd falls' the partles

' had aqreedbo_ erwise,
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It 1s now necessary to ask and answer the guesticn

posed by Evershea J. 1n Dacger v.;chepherd.

?3ﬁnWhat upon 1ts faar and rcasonable
: ;-constructlon dld the notlce to oult
“given: ‘hére mean?

..~ .15 the tenant left by its terms in
©o any ‘doubt. as to -its. 1ntended effect?

C1v1ng these questlons the best eon51delat10n I can,

it seems to me‘“hat tne:tenant was: 1eft 1n no doubt as to the

meanlng of the notlce to qut. It callef for the tenant to quit
the premlses on the 1st June,_4982 It also used the alternatlve
.formula 1n61cate6 as bELHg w1se by A L. Smlth L,u; 1n the _ N
Sldebotham case, The learned trlal Juoge found that the |
alternative formula used was unnecessary'and hao intrcduced an
element of“eohfu51on.: He found that the notlce with this
formula presenteo the ttnant not only w1th the 1st of June, but
| also w1th an alternatlve date, the 30th June. hlth great respect
'I have been unable to aoree._ At the rost 1t ﬁoulu have pxesentec
a chomce between the 31st May, ané the lst June, 1082 On the

1nterpretatlon put forwaru 1n the Sldebotham case, or for that

matter 1ts 1nterpretatlon 1n the Bathavon Rural Dlstrlot Counc1l

case, there 1s no substantlal dlfference between a: ﬁotlce that
__explres at mzdnloht on- the 1 t Fay, ano one that explres at the
_hearllest moment of the 1st June, 1982 To quote Llndley L J._

| o qm.ua_"The valldlty of a notlce to oult _

" cught not to turn on the splitting - -
of a straw.:?t

.It may of course be observed that 1f the notlce to
guit exnlred at the earlleSt moment of the 1st June, then
.strlctly speahlnoreh.ehtry bv the lanﬁlore on that very day N
Hought not to be a trespess.i Thc answer to thls is- 1n the :

observatlon nade bv Salter J. in Nﬁwman Ve Sladc that the :

tenant should be given the whole of the day fcr whlch the nDtJCe
is given. Or loocksd at as in the Bathavon case, he had been

given a licence to use that day the 1st June, and it could not



be revoked There was therefore at least a technlcal Trespassg,

. and 1f 1anclords chose to use self-help remedles 1nstead of
seeklng tbe ass;stance of the courts,;then they are answeranle .::
evep 1f the tres ass Ls "tecnnlcal. lelﬁﬁffﬁ?%-'

535 ”hus far I am, as I

qunderstand 1t .1n aqteement w1th._z 5
your Lordeh psn_the nctlce to cuat was good at comnon law, but |

G the entry by the 1anﬁlord on the 1st June, 1982 constltuted at
1east a- technlcal treSﬁaSS° as the tenant ha* all that aay'tc
termlnate the tenancy, nd to qult the premlses.; The notlce
requlrea the tenant to lcave on tne lst Jun nat Qx the 1st

June.,_f:

eTheVat ck on the basms of the tht Restrlctlon Act

(W has however causee me more concern.; The attack has two sectlonsy'-V”

j‘-----—..-. ey

§ ”iai 4t attacks the. vallelty of thf"
_;notlce o cult, ane & R

1-E;f(b};1t as=erts tbat the tenan was.”
"~ entitled to the protection of o
- ~the Rent: Act and could: Lxﬂtn%ﬁely
0T nelé over, notwithstanding that” Lo
s the ccntractual tenancv had ueen -j}_*
s {endeg._ _ il oty o

ffAs to (a}, I woulé make a Drellmlnary remark,_5Theu§hithe#§aliditf;-,
*of the exerc1se of the owtlon 1s not Letore us, 1n v1ew of what

ﬂf*has been sala:earller thh respect tﬁ the wtlt hav1nc been Illea f_

3before the oﬁtlon was turporteely exer01seé 1t seems falrly
_,;erquable that wnether or not the Rent Act makes the notlce 1nva116
as regaros the obtalnlng of nesse5510n,-the notlce nal nevertnelesu

‘5be ﬁOOd to termlnate the optlon tO purchase, a collateral matter

”Wlth Wthh the cht Act.ls not concernedm that 1s oe the

assumrtlon that such an Opt101 docs nut carrv over 1nto any

 statutcry tenancy tha+ may arlse, anc have already referrea to

@cases whlch 1nu1cate tbls.,
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..In a sense ‘the arguments raised-at (a)"énd-(bj‘a;e
complementary- both 1nvolve a. con51derat10n of the overall H
sqope,and;appllcatlon5ef.thefJema;eenTBeqtéaet_ There is thls
ditfetenee-ﬁétween them:'if'the:e:gument;at_(a) l§ Well.founded,

xthen,the.contractual tenanCy_Will.have,continueq€§espite.the

fact that.a nctice to quitewhich is valid at commen 1aw has
-been given.. . The argument at- (b) however deals w1th the _”. |
situation on the basis. that the contractual tenancy has enaed.
and asserts: that there has now arlsen what 1s called a. S

"statutory tenancy ~and . we zre called on to con51der what -

rlahts, if any, accrued to the tenant if it is held that such
-a._ten_au'mcy.aJ;_:c_:_ss;e.._‘_:_E
_ At the risk of repeating some of what I said in an

earlier case,~Golﬁen_star,HanufacturiﬁgsCo.,Ltd-v.zJamaica

Frozen Foods Ltd. S. C-féiﬁilprpeai'1§/86 (31st Octcber, 1986},

it is useful to make some prellmlnary observatlons cn the
reletlonshln between the commcn 1aw as to landlord and tenant,

and our Rent Restrlctlon;Aqt;' Thetﬁctjassumes the existence
__,and_Qontinpance'ofithe}?orgel~lawﬂteletipg to_1andlofd.endgtenant.
The'reletioﬁShipaisﬁpne?wpieh_;nzalmost.gl;.gaseeee;ises it'the
:'inrst inétance~by»virtue of a-centract.made between the ,parties.

The agreement 'so mace, aoverns all aspects of the relatlonshlp,

;_,save-where they have~been-altered.by.the @ct But even at 1ts

.3_1ncept10n the &ct may in some respects have affected tne _

_,-contractual aareement, for example 1t may be that tne Stanaard

Rent of. the premises- (ane Dermltted 1ncreases 1f any) has_e
ﬁalready been determined by the Boare set up under the Act,.ln
which: case. the contractual rent flxed may not exceea the floure
that -has been ﬂetermlned to be- amproprlate to those prenlses.

The Rent Lct acts in rem: Carter v. S.U. Carburetter Coy.

(1942) 2 K.B. 288; (1%42) 2 211 E.R. 228 (C.A.)



The Rent Act was deSLGnea to protect tenants 3?'““J

aqalnst landloras.ﬁflt has dcne so ln two ways (g) by

contronlng the quantum oe rent whlch may be 1awFullj charged,_y

and (b) by protectlng the tenant'y

occupancy of thL premmses.__& o
The seccn@ protectlon 1s a naturahﬁcorollary of the flrst, |
_;otherw1se a tenant who “tcox lS 1andlore to tbe Rent Board“
or asserted 11?b111tv onlv for the standard rent as flxed
mlght flpﬁ hlmself ejecteé fcr hls temerlty, and a new tenant
who ' promlseo to be more conplacent mlght be 1nsta11ed o
T The Pent Act 1nterventlon as to the tenant'
occupancy arlses bowever only 1f and when tne contractual |
tenancy has been cetermlned ane lt arlses cnly where the -
tenant clalms lt tor 1r theitenant accepts the termlnetlon_

of hls tenancy no questlon arlses, he has gone.; It is only where

the tenant refuses to accept that hlS rlght of occupancy has
been endet, 1 e. where he purports tﬂ-“hold‘over“ that the
' protectlon of ﬂxaPent Act comes 1nto play., Rearettably we have

lso far been unable to flne a better term for the tenant s

":rlghts when he thus holas over than the words_"statutory tenancy,.

'In Keeves V. Dean & Nunn V. Pellequnl (192’} 1 K B 685, (a case _

; that 6e01éedthat such a tenart could not a551gn hls rlghtsf_ﬂfyye.
‘whatever they were) Bankes L Je'Observed (at p._690) _cy._,,,_._

' “The person who S0 seeks to a551gn
© - has ‘come to be known.: as“' 'stetutory
S tenant®, and I think it is'a pity
'.Uicthat that exptess1on was. ever 1ntrocuced
©U1¥ is really 'a misncmer, for he isinot- :
«.-a tenant at ally althouch he: cannot be';,agﬂ};
" “turned out of posse551on so-long as he ..
Coocnooo.complies: with the provisions of the ... ..
SRR gtAtute, he has no estate oridnterest .
oo in the cremlses ‘such as a’ tenant has..eedgg;g;
S e HiS right is a purely persoral.-cne, and:
. as such unless the statute. expressly G
"' Zuthorises him to pass it:én to another;_t_t' |
. . .person; st cease the moment he parts.. .. .
'3T¥?w1th the posse551cn or. dles._ PN
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Scrutton_L.J;“however,_in the same-cese observed- (at p. 694}

. "My lord has objected to" hls being
- called b] ‘that name,” (' statutory o
. tenant'} cn the groune that he is
“not a tenant at #ll. But it is a
__convenlent expression ......_(and
- as"to his rights) ..... I take it' -
_that he has a richt. agalnst all the
“world to remain in posses€icn until
.~ he is turned out by an order of the
' Court, and that he could maintain
Vtrespass ‘against any perscn whc
‘entered “the ﬁremises=without“hi5;'
:“gern15510n._
Both judges reached the same conclu31on, that these ri§hts,
whatever they_were_calledg-wereenot 3551gnab;e,:and_oush J.
~ observed at p. 697:
"He has no estate in- the premlses,i
~that has come to an end, and all
~that the statute has given him is
a purely personal right to be free
fror dlsturbance by his landlord.
Tt is & very valuable ?1ght but 1t
_ _ 1s personal to hlm."_ _ _ ) .
Though both the Engllsh Rent. Acts nd our own local
Rent Act refer to the "Statutcvy tenant" as "tenant“ the person

holdlng over 1s not 2 common 1aw tenant° 1n oartacular 1t lS not

: necessary to serve hlm w1tb =3 notlce to qult If lt 1s sought to
tget hlm out, the 1anﬁlord need only establ&sh-that ene of the:_
-statutory reasonsex1st whlch make .1t lawful for 2 court to order
his ejectmento_ r‘hose reascns are. set out at great 1ength 1n s
section 25 cf- our cht Act.; IL the tenart 1s unw1111ng to go and
holds: over, 1t W111 be remembered that sectlon 27 of our Act makes
it 1llega1 to forc1olv remove hlm, except unoer an order or
é3udgment of a competent court for the recovery of possession.
Before the Rent BCt comes 1nto nlay, tbe contractual tenancy must
be shcwn to have been termlnated by an apprcpzlate notice to

qultx approp 1ate as to the 1ength, term1nat1ng cn the proper

day, glven by the rlqht person to the ¢1ght Derson. But once
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-rthat has been done, 1f the tenant refuses to go 1t Wlll

'become necessary to apply tc the'Ccurt and to show that one
oY other of the statutory reasons ex;st | |

Because we have got 1nto the hablt of referrlng

'&'“tenant“:{and even the Act so';.

'to the "statuto”rt

5refers tor Hlm){there has been.ajtendency to thlnk ‘that he'ﬁ-f'

' must be served w1th a nctlce to qult;

ffhc is a statutory tenant 1t 1srbecause he has already beena)ﬁffw'
ﬁ_serveu wlth such a notlce, and hls contractual tenancy hassfé;{?fs'

.'been already oetermlned All that now remalns 19 to serve :

hlm w1th the approprﬁte cou:th? T

ess and get a posse551on-t-e“
"-_order fron a court basea en one or the Statutory "causes“r:_””'
' for Wthh he can ‘be" ejected., A careful study of our Rent Act,

'“sectlon.?s (Restrlctlcn on: the rlght cf possesslon) w111 show't

-thet 1n none of these subsectlons 15 1t requlred that the _

'1andlcrd should serve a notlce to cult en the Staeutory tenant.¢; ”:
"--Sectlcn 26 éoes however prov1ﬂe for a mode of termlnatlng the

:tenancy of 1'\ul::»lzc cr ccmmerc1al bulldlng, by a notlce that muste:t

be at 1east 12 months in lcnqth That sectlon has 1ntroduced ?r.i

"""" fthe poss1b111ty cf a tenant glVng a counter notlce of hlS =

'1ntent10n tc hold cver, anc of applylng tc t e Court fcr a.u

.f“substltuted date of termlnatlon“, Wthh may result 1n an ;}js?ve '

B exten51en net exceedlsg a further 12 months frcm the or1g1na1

S’ _edate cf termlnetlcn.; Sectlon 265 as T understana 1t, 15 hcwever

“an alternatlve moce of gettlng the tenant or statutory tenant

out._ It does not Dreven appllcatlon under sectlon 5, and meny

'5Thls 1s lncorrect.:gifsQ;;fe_eei";

'f:;of the heads cr csuses for Whlch the landlord may apply for anjfe_f_

1e3ectment oreer to the court exiress?y acply to tenancxes cf

”,pub;;chr;cc@mercler bulldzngs _“see fcr exarple sub-sectlons 'ﬁt

'(é,ﬁifjﬂ(hj and.(k}o%.Tt would pot I thlnk be correct to regere 5
fsectlon 26 as hav1ng ade sectlcn ¢5 nc longer apnllcable to i
_fpubllc or ccmmerc1a1\tenanc1es, cr tc regarc lt as hav1ng llmlted

.'.’
s d

fsectlon 25 to dwelllng houses enly.'




'fIt‘is*infthis*échtext“that"We have to ‘construe
section'31;whi¢hjdeals:witﬁjﬁéﬁiééé:tc-quit; The pelevant
part of the section reads thus: 0k

%_{'€31£*{1}“No*hotiééfgiveﬁ'by'a“1éﬁd1drd

Lo F 0 Y £o guit eny .controlled premises
cooo o e shallibe 'valid unless it states '
sf oo 7. the reason for the requlrement to
S e gt

As to whatfié“of-are“"cdhtroliéﬁ-Pfemiéésﬂ can be discovered

by reference to sectlon 3°*¥Ab§iibét10n of ‘the Act.” For
Present wurposes it reads thus=*7
“'*“j R TR 6 S This Act shall apply O e
oo 7 v all Awelling houses and public or

© commercisl nullulngs whether in-

. existence-or let at the commencement. )

“of“this Act or erected or-let therg-" -

. after and whether 1et_farnlahed or
| ~unfurnished., 'o.....,"-*

The rest of the sectzon ‘contains provisicns which
remove certaln types of premlsus from ‘the“contrel ‘of the Act.
None-of them_apply té the circumstances ‘of this case:’

”Iﬁfthe result then we have a section which, even = "
ifeit- w?;f_llmltcd t¢" being regaraed as’ somethlng de51cneu for
 the: pufﬁéses of “the: Rent Act, is 86 wide - - having regard ‘to'the ™
w1dth of "eontrolled pr@mlses"jLIas~to*applyvto-any ‘ténancy
save-Perhaﬁsfbﬁé'déaling’With*aéficﬁituralwland*of farmg etcy
I must éonfesétthéﬁ.Ehdugh"IfaﬁisympéfhetiC'ﬁo thé views which '
seek?té*limitVthéﬂsdoﬁé*aﬁd”apﬁliééﬁién cof ‘thi's'section T can
se&e no reason why it should: not apply “tothe hotice “ifi “this"
case.: “The Act arplies to all (save exce@tea} -‘dwelling houses,
whether let Furnished cr’ unfurnlshed

It Ay well be that the intention 6f the séction’
as orlglnally ‘conceived was- to prov1ae ‘“that in all cases where
an appflication is made for a sos¢e581on order, the ‘édpplicaticn-
shcould SPecinywhiCh“of*éﬁ?*#aﬁchausesﬂunder“séctibn'ZB-jWEré g
being invcked; so théﬁxa-$tg£ﬁtéryiﬁgnantfbrédéﬁf‘tcfcéurt"*

‘might ‘krow in’advahte what® was the: ¢ase ‘that 'he ‘had ‘to meet.” Tt
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' .may also be that 1t was thOucht, lncorrectly, that a statutory
'-tenant had to be ngen a notlce before court process was broughtl-'

;agalnst hlm.: ThlS may be due to the fact that the nost

commonly used remedy clalmlna ncsse551on from tenants, vaz

'_'sectlon 85 of tbe Judlcature (Qe51dent Maclstrates} nct requxres;3t

~proof of serv1ce cf a notlce to qult ihab sectlon de31gned

orlqlnally for use agalnSE COHLIaCtLal tenaats 1s now used

:agalnst all tenants,_ Of cousse rrov1ng that the contractual

ttenancy-has endeé may 1nv01ve nrcv1ng a notlce to qu1t.~ be thatgl3

arplles heree_ What éoes lt mean or requ11e° It says that the?f

'notlce must contaln th reason fer the requ*rement to qult.-u.n7~'

| Interestlnr y enouah tte sectlon coes not requlr as 1t mlcht,;V'"

_that tﬁe notlce shnuld bE in wrltlnn._ But the notlce qlven in’ 'fL'

thls case was ln wrltlna._ It 1s true that the ev1dence shows:i”f

f:that the landloré here ora;ly 1nt1matea to the tenant that hefs.]. |

wanted to get back hls house or" hlnself and hls famlly t@

tire51de 1n., But that has not been set out in the notlce glveniﬁff

Fhere. All that the”notlce says 1s that tbe landlord requlrestfg

-eposse551cn ‘of the:premlses neld unacr the lease. Hav1ng heldfﬂ,

" that the notlce here was cood at ccmmon lawF one 1s sorely

".tempted te try an avold the effect of sectlon 31 but I haﬁe e
;_been unable to flnd a way to av01d 1t.3 There is no express .
_ reason glven nor can I flnc one th t_1s.1mplled H I acree that.
:the sectlon does nct requlre that the reason in: the notlce must

ebe one tbat :1‘t ff’fftit‘:': Snibut no' reason has been ‘given

.srelatznc to the amendment that purported to clalm SpeCllfC Qer- ;

Tformance.




f'Tﬁedeffectﬁof.secﬁidn;31§must be -that the notice .
is invalid for the. purpose.ofﬁéetéfﬁinina'thévcontractual~
tenancy. If that is so, then tha; tenancy contlnued untll ik
would -have expired by - efflux1on of time... ?here.was:therefqte;i
not-merelyﬁa,teghnical,trespgss,by&this,landlord_ente;ing_on?,n
the morning. of the lst June, instead of waiting till midnight, .
bUt;aﬁsubstanti@lgtrespas$-whigh continued tillmthe_ugumiﬁéot__
_the-interlocntoxy;injunctioh;bﬁgthehlﬂth;Junﬁ,_,Suthavfindingﬁ
will not however -affect. the quantum of damages.awarded by the
trial judge, since they.wereﬁaWérdeﬂfcn.that,basis.; It does.
however ‘mean- that the. landlord woula not be entltled to. recover
possession . of- the premises. .

..It is-necessary however to say something.akout the
alternative;a:gument;advanceé*by?the-tenant,"to;theiefﬁect;tha;
even had' the tenancy been validly determined,by:theinotipe.todg
quit, sti11¢the,tenant,qand&itsflicensees,theﬁznd~Plain;iff,$,,
Clover,Brown,“were-entitleé.tqmthe:protectiqnqof,thefAct;,;Tpi§.

raises the difficult guesticn as .tc what is the nature of the .

protection. énjoved by a Statutorv tenant under the Jamaican Rent

Act.

-ﬁ;Thé_answer,to;thatrquStion;is;to;be found «in ...
section 28 of our Rent:Act. - The,mbsﬁ'important;part;of;tbe355&
section,ishin,subsecticniilphwhich.réadss

n2s (1) L tenant who, under the. prov1szons
of this th, retains posse551on of
.any. Ereplsusp shall, so.long as he. . .
ret2ins possession, cobserve and be
.entitled whether as against the
‘landlord or ctherwise, to the
.. benefit of 2ll . the terms and con- ..
diticns of the original contract
.~of tenancy, sc far as the same are ..’
consistent with the provisicns of
- 7 this .&Act,. and shall be entitled to. ..
~give up possession of the premlses'"
~.cnly.on giving .such notice. as would .
have been régquired under the
-original .contract of tenancy:
‘provided that, notwithstanding
-anything .in the contract of tenancy, .




"a lan@lor% who obtalns an order for__.
«; the recovery of possessicn of :
. premises or for the ejectment of a-
“tenant’ retalnlng pOSSeSSlon as
.. aforesaid shall not be reaulred to
7+ .give any notice: to ‘§uit to the
g,;tenant.:...,.... qempha51s supplled)

_It 1sfto be notlced that thls sectlon, save An, one

fundamentally lmpcrtant reSyect 1s 1dentlca1 tc what appears [e
now as sect-on 15 (1} of the Engllsh Rent Act 1920 That

respect 1s thnt the Enallsh ect 1nstead nf Eremlses, syecxfles

Wdwell:l.ncr house“;t Thls c1fference thouch 1t aoes not alter the
approach to the constructlon of the sectlon; ane the Act as o
whole, does alter mcst meterlally what the Act applles to, or
the nature of tbe premlses 1n resrect of whlch a statutory
o tenancy can. ex1st.a Sectlon 3 elready referred to,.yrov1des
____ ‘that this Act shall aﬁply'"to all eweLllng houses and publlc or
commerc1al bulldlncs . whethcr let furnlshed or. unfurnlshed “.'
'In altering the subject matter of the statutorv tenancy it may.
elso alter the effect of any areument that ﬂerlves from a
conslderatlon ef the subject matter.~tieéﬂff.” s
;t w111 have Deen netlcee-that sectlen 2? (1) speaks

cf a tenant who “retalns posses31cn :-Subsectlon 28~(2}--~.:'“

forblds the tenant who retalns posse551on from asklng for a.fi:_'
rremlum frcm eny person, other than the landlord as the
con31ﬂeratlon for glVlng up Lhe premlses.p (Sectlon 24 as: a

- corollary ferblds tbe 1and¢ord from esklné for a premlum.for-gjgz
the renewal or contlnuance of tbe tenancv).- Sectlon 28 (3)
deals w1th the no51tlon of sub tenants. Seetlon 25 (1} (1), ﬁtﬁz
(restrlctlons ef rlght to posses=1on} hae-erov1dec that one of

the causes or reasons on Whlch Court coulu make an ‘order for

pessess;on acnlnst a statutcry tenant was tha+ he had sub let

or parted w1th the Dosse551on or the‘whole or eny part of the

premlses w1thout tnewconsent of the landlord or belng “authorised
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tc do so under the orlglnal tenancy agreement Section 28 (3)
deals with the" p051t10n where the landlord hqd agiven his

consent, or the sublettlnq had been done under the provisions

of the tenancyragreement Read asa’ wholeF the statutory

tenancy ‘may 'be enjoved énly'byﬁa”tenaht who retains possession
of:theTpfemises.f'Subleéfiﬁeﬂis?ferbiddens”if'ééhe”WiEhbuﬁ'eJLJ
consént; it pr0v1des a legitimate" cause for gettlng Ao
possession order,and if donc by consént, the sub-tenant, not
the original tenant will become the "statutory tenant” but .0
on the terms of his sub-tenancy. Fairly construed, "retaining
pOSSQSSibn”’is'a.fﬁndamehtélfrédﬁifemént or ‘Gqualification for
the ccéntractual tenant to become z "statutory tenant® when he
holds over. . But this applies "across the board™ tc all or any -
premiSésfcovereﬁ'b?féection*S7cf the=Act;

I'now turn to a consideration of the series of ‘casecs
citedftb'ﬁsﬁaealiﬂg’With*the*hature:ef*theastatutory ténancy,
in What-premiSes“itﬁmayiexiet;fand-iwﬁc may be so protected.

The case of Keeves v. Dean: Nunn v. Pellegrini (1924) 1 R:B; "

©685 {C.k. ) has' already” been. mentlonea-- It is authorlty for the .
proposition that the si atutory tenancy ig not: a351qnab1e,
because it depends on the"teﬁéntV"%etaihing?poseession:“ An
assignmeﬁtfwbuid”meeﬁ“thet’heﬁhéelonger retained possession,
and neither hé nor his assignee would be entitled to the ™ °

protection’ afforded a “statutory t nant," - The next case for

consideration is Hasking v;-Lewls_(lQBl}'Z'R;E;”l (C.2.) " In
that case Scrutton L.J. opened his judgment by remarking on the
difficulty of Rent Restriction cases and cbserving: (at p. 93

7" "The Acts have been passed without those™ -
. framing:them having any clear idea
" ‘whethér they were conferring property
.on the tenent cr whether they were
'"conferrlng pr1v11ege of personal’
. . ... .. occupation, and the Courts have very
Cais U Tslowly = U&nd I do not think ‘they have
' finished yet ~- been trying tc frame
a2 consistent: theory of what must ‘happen. "
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rGreérftQS..had ucubts. He sald at page 565,~

“It does not seer to me’ thPt mere
..;non-re51dence justlfles the- Court
",1n making’ an order . for posﬁe581cn,_

_1nasmuch as: rt is not. so provided.

~in thé nct.; Moreover, a man-may .

. rémain in possession in law; even j};iferff3;ﬂ;'

.rfﬂlf he is not gnysrcallv aupon the
:L_premlseS~ if he ccecupying. the
Vpremlse° by a llcenseeeefo....

He however accerted Pasklns v.-Lew1s as'urnélng and

Clﬁ not dlssent from*the_result 1eached;4 clesser L J._agreed

with Scrutton L. J.,_ﬁe Sald at'pag 5690'

“-"I therefore ‘conme to the ‘conclusion
_that the restriction on the land~. |
1ord*s rrﬂht it reccve_,gosse551on"
Tis conflneé tor the c¢ase of ‘perscns o
“who are: tenants resmdlnc on the__g_mgsg_e
'-mﬁremlses, ‘meaning- thereby not” :
S residing in the narrow Sense, but. .. .
--jtpnants of whom it can- Droperly nev«v*“”
.821d that. they are 1n actual S
. _"’occuh atlon. A aE ----—--—-———.. ::. _ | e

So far the Courts hed been deallng'w1th absentee'fff,-"

.'tenantsr but in Reldy v. v alker 41913} 2 X. B, 266 they hea to“":

'DlVlSlonal Court fOrlowed the nrev1ous 11ne of cases._ It wasri
.;ncted 1n the arwurent that many o h° other sectloﬁs 1n the-r_Q
'Rent Actv envrsaoed 2 human belnc e . landlord who wrshed to
7cet possessron for hlmself or member; of hlS famrly to occupy. -;,'”

_Acton J. thouoh fcllowrna th reaso&rpq of the prevrous cases,ﬁj'

expressed aoubts. re sale gt ﬂace 270°p?'“°”'””""':'”ﬂh'”

“I should havc thought tbat A company
~,,may be in pcsse5510n and in:.
‘vecupation of premises, 1nclud1nu a
T _-_._fawelllnn house, through: the. meﬁlum of
el sl o sume caretaker Or other cccupant ‘to
Concowhom ds) entrusted the" auty . cf 11v1nq
v dine anc,'it may be, taking care of some
'a{hcuse;”o'whlch the Acts aprly._ o '
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However, he. observed thét the Court of Appeal had
come to the conclu51on that the protectlon afforded by the Act
had no anbllcatlon save to a tenant who was 1n occupation and
possession 1ﬁ a. certaln 11m1te6 sense.. Clearlf a company could
not be renarceé as; “re51d1nr 1n a house, or belng in personal
cccupation of - 1t as a hone.: Gocdard J (as he ‘then was} agreed:

"The Ccurt cf En eal lavs cown the
- proposition” ‘that before a ‘person’
.can become -a statutory tenant his
ﬂoccucatlon must have an essentially’
domestic. guality, and I read the case
of Skinner v. Geary as showing that 7
__because a company cannot reside in
' the sense which is neceéssary for a
._k'statutory tenant its OCCLratlon can
“”never acqulre thls comestlc quallty.

This extention wésjaerxmegnby;the"Ceurt;ef Appeal in the case

cf Hiller v.~Unitedfbairiée (London; Ltd 11934) 1 K.B., 57 C.A.

The company here were _easeholaevs of 3:=h0p ana rooms above
whlch were cccupled by the*r manaﬂer.; It was not clear what
was the arrannement between the manaqer and the connany‘ If he
were subtenaﬁh the CQWﬁany, thezeenant, would not be protecteo
oy the Act. If he ‘were a 11censee, then the comrany s pos;teon

would be the same as 1n Peldy v, Walkcr.n The conrany argued

thatLthough they cog}d not cccumy or re51&e personally in the N

sense - 1nd1catec 1n Sklnner Ve Ceary,:they cculé do SC throurh n

thelr agent=-anc that thcre wae nothlnr 1n any of the Acts to »
snow that 11w1teu companies. were not entltled to- protectlon. .

Tne Ceurt of Ar13a1 (Iard Hewart C J., dord erght
and Slusser L.u.) dld not aCCEP -themeompany s-argument. “Lord
Wright sald at pace 61°w;~".: e e e

YIf the rlqhts upder the Acts which
: . _;pﬂare given to'the statvtory tenant
. rof o are, &s this Court has held in
- - several cases, purely persohal, I
- do.not see how.these rights can be
vicariocusly enjoyed or how the
princirle of cdwelling in the
premises by an agent can be admitted.
It was naturally nct suggested that
the manager was a subtenant.’



'_'1n oréer.;o quallfy_fbr;'

~a11 r1ghts= C

. the beneflt Of havznﬁ'f
'.rent Whlch:has'heen establwsheé in re

;premlses.- The Renb acts oucrate_ln rer=

PauSlHO here, the craftsmen of the Acts hav1ng .

'37must be in” actual occupatlon" and uq1nc the premlses as such

:ctectlon under the Acts. Flowmng

;':l mlted llabllluy company 1s'not hcwever Wlthout

-7(1942> 2 All E. R _228 (c &L ) shows that wbere a 11n1ted

11ab111ty company_ls a contractual tengnt .1t 1s entltled to,f*

 -“av onl 3 the standard or nernltted

ffe”t”of*the partlcular :'

Hlllcr v,.Unlteu nxunas (London} Ltd (suprap was s

further amcllfleé by tne Cour*"t _?pe l 1n the falrly recent

_335 {C.A } In that case'E dwelLlng bouse ?am been 1et tojézf”“ o

-_ltenant, un&er an aﬁreement whlch syec*xlcallf nr0v1ded that the o

tenant or hlS resept mangeer“ 1s to resxde on the premlses."ff”-» S
. @ _ S

_The ?andlc d solg hlS 1nteremt tc =3 llmlted llablllty company._;'

:the crouné that thc tenant was not hlﬁself Cccupylnq the-? j3 f”  
' prem1ses, uut waq allowmn h;s manaverg : 11censee to ‘do- so. ;;ﬁf*
this case then,; the landlcra was a llmlﬁea llablll Y companf‘ ::; f'”
 :Fhat was at 1ssﬁe was whether tenant could be salu EO ba : .

retalnlng posse381on“ thrﬁuch an aaent or llcensee,_ The Court   ' 3 FEa

_er v..s U. Carburetter co i1942} 2 K.B, 288= e
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distinguished cases deallng w1th & ‘tenant's deserteo wife,

and hel@ that a tenant occupylnq throuch a llcensee was not

entltlec to the statutorj irotectlon afforaed by the Rent

Acts. Dennlna L Ja rbmarkc.q°

7 X ':L-:—'

'fe*;"3 "The only cerqon protectea under the

ot Rent Restrlctlon Acts:is the tenant
‘- angd he is onliy rctccned sc lcng as
it is: his home.i_ e T g

Lo

Blrkett L.J. remarked of  Hiller! gicase at- rage 3385

“As I understand themF that caserand
the 1imitéd company cases nroceed

-on the ;footing that having regard:-to.-
the doctrine that the protecticn of
the hcts afiord is.a perscnal one, .a
11m1ted cohﬁany cannet come within 1t.

e en

Loréd Codﬂard c. Je cgreelng, éai&mét'raoe 338'

"The Rent Rcatrlctlon Acts are 1ntenmed
. and. de51rned Ao ohrotect fenants ‘and
tenants onlya

o...JZMh. that means tenants who live
;in. these houses. - If a ‘perscnal .tenant -
does net live in-the house, never
sdntends to dlive dini-the house, and:
declares that his intention is never.
~todive inthe house; Iican see no
reason at all why his tenancy should
ke protected tc enable hinm to keen din™ .
“the hcuse & manager. or nartner or
- anycne else wﬂon.itxmayhb@ conveniént
~to bave there,

As the arcument haéT eveloved before us,_both sides

have sourht to rely on th Aﬁﬁtf;ct :Here thé tcpant, a llmlted

llablllty comrany, took & 1e S w%-cb spe01f1callv prOV1d65°

“”he Lessor g ees'uo lﬂt the premises

. for the occupancy of Crampad Interna--v
;tlonal f“?hetl; -Company lelteu, or
its-nominec. { ee.clause:3.0f thei
lease Aﬁreemcnt b

On the one hanﬂ t%e tenanu, tnc comrany, has argued )

that the anlleh cases wblﬂr hav» bmen referreo to do not apply

to- the Jamalcan Rent Act, and thau Lhey are LntltLEG tc the

.rrotectlon of that Act thcurb hev are a 11w1ted llablllty

.company,

ana thwUUh- b y are nﬂt in nersonal occupatlon, they

are retalnlnc posse551on“ thOurb a nomlnee, the second Plalntlff

Clcver Brown.



Hetu gt

TR

7j°6ﬁf£hefdéﬁéé Hgn& the landlord lclles. on these

'Encllsh cases as show1n {1} that the nrotecblon oi tb Rent

w

xActc extends onl to tend1 s who nersonally res¢éﬂ 1n the f' ?5a'3

63 l ng house as tnewr home:fané (11}.that a llp

llablllty ccmﬁany ccnnot ae such tenant, anc ' therefore :"“

not elxc1b1e for such 3rotect10q,_;nd the “rcly otrongly on’

such passaces as’ tHcse o: chd Godéar& C J,_~;hd7b1rkett_-t3§: 

-

n'SaL;vDaﬂ 0?31 case and oL course thﬁ remarcs f“y gcrutton,f=7

fota

=

L. Af- tﬁe earller CQSCQ CItEL above,; G

ot

‘as I und 'éﬁﬁ:v”ur Lordsh1"°s judﬁ?”ﬁcs whlch I
hév haa the %rlv lpae o"'-reaﬂlnc 1n draftp';'es ccemt a¢' .

ap:llcable to a. ﬁwolLlng house 1n JamalCa the 11ne cf cases

onvlpa fro&'Keeves v' De 1 Hasklns vﬂ_Lew1s 'S& nner v.. Ceary,__

Q&lﬁv v. ma;Ju cases cb ab hlller vui.-f’
 Un 'ed Daxrles an& S Le Dadao vo.Hltchcock° ,“T'f' tunately I

fe al uﬁable to do —o, at leaSL to the extenu th jour Jordshlnsf'f'

havc cone°_~

Those ca sog vc*e ’ohlé dﬁfi ter“rbtino the;

}-q

hrase “a tenant wno dy Jthue of the nrov151o '~of' thisFACt‘-'

vct lns n055ﬂ551on of anv ﬂwelllnq house aﬁd f1ow1nc from?”é‘;"

cong 1'e?at10n of the Lb}? i matter 'of tne pxotbctlong- a*i?f*

-

eumlllnc hoasep the Wnr iSh Courtc have bce aHL to work out?7

the 921n01“1ﬁ “that thc only perSOn'ﬁrotecteﬁ 1s ihe tenant,“

and he is onlv ﬂrotmcted so 1ong ms 1t 1s hlo home, o

Our ovn Ecnt &Ct 1n sectlon 28 cboarh obv1ously S

wcdcled on th, Engllsh nct, uses the Qhrase P' Lcnauf wbo,

under the nrOV151ons of th's'xctg"retalns mossqulon of 'ang

nremlses" and t'hercbyF Wlth eyes wloe open, dc“ar _from tae

llmlts ‘oﬁ “dwellln@ house“ to an act wh1c undcr sectlon 3 (1}“

I

aw lles to all dwelllnq h0uses and “ubllc or corme?c1al

bﬁiléings Whether let Fhrnlshed or unfurnis t'#*'

byt . P i
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The drafLSWen have not eltber in Zngland or in
Jamaicag furnished ls tﬁr especflve acts any clear 1dea of
what vas belnn "onferrﬂc Lpon the tenant as dcrL on L J

o

?cwarwef in Qasklns Ve Icv1s°_ Eut hav1na regﬂra tﬁ the

wrid Lh of 11cat10n o8 _bhe uamalcan Acty cl:arlg Lt must be
=0531H10 tc have stabuusrv tengnts ox statu ory tmnanc;es 1n

resyect cf p bllc or commarc1al hUleanS, nobw¢abs andlnﬁ

o

hat section <6 hus provid eé an altevnatlve way; _a skort cut
enabl:ng nubllc Oor CcOomme c1al tenan01es to be Lvrmlnated
-“er than hy pros eadings Undur 'sectlcn 25

Sectlon 25 (?estrlctlons on thc zight to

3
8-

sséssion} bas to be reaﬁ'alOn@ w1th section 28, fconditions
cf atut&ry tenancv} fOf 1t 1s these two scctlcn: taken

tcget r whlcb “rotect uﬁu tenant ho1d1nq ove.r:° if one has
stat utorv tenan01es of 'LEI1C ‘or commﬂrc1al 3awlclnca, wk ile

LY

nosgession b the tan nt 13- arl  nece sarv conéltlon for
: Y .

QCCE¢an the =tatutory ;xot@ctlonﬁ thurc czn be no nullt 1n.
1111uat10r of that posse ssion to cases of bo=56551un of the..
Tremise s as a homey ﬁ can 1t be Sald t%ab a 3..1_‘.13.'.&:6:T llabllltj
comﬁanf 15 1ncapablc OLW;O;SQSSlon uf a ﬂublgc or Cfnmcrc1al

bullﬁxno or of bain

.Ql

statutory tcnant therc.or° Once the cate
has bccn enenud 1n tna B y,_ then the Engllvh cases and tbe.
déﬁelo;‘ents that hgve takon nlace thereln ;as- uch of bhelr.
p@vsﬁ551ve powcr %e -are facnd W1th the vro blex: of 1ntefpre£ing
ocur own acty whlch QES“le ltS debt to thu Eﬁglgch &cté; ié.a.
new an@ ﬂlfferent stat Ute; . |

He-can,.i” .h'nk borrow $rom the ﬂna11sh cases th
>r1nc1ﬂle tnat to eﬂgov'mr tectlon tbe tenana TLSt be 1P
)osqesclcn of the Urem ".ég whatever these way bga: Our uct
cleavly ﬁoec hot af fore rotectlon to tenants 1n cases of suﬁF
thClngS. wherﬂ. they hgva done so.w1thout conseﬁt of the:;¥i'

)

landloxd, they have DY v1ded a -ust1F1able Im.af‘l for fgetting a



.and'hié”aSSiﬁnééfwou_d.be-gntltled %0 ﬂo nrouhcgién elther as‘

-2

a court}ﬁ ﬁ ‘see sectlon zﬁ(l)(lLanr where no tenants hav;-'_3 

sunméct w1th consent it is he snn—tenants wbn_are to rm}:"

rrotecbedy‘and the +enarts haVC 1ost thelr UrOt“CLlO fSééf’"'

sectlcn LP (3) S
S cOf SRR e R N e
I aw/th ’v1ew that a *similar“si" ?1on woula

v

exist in Cmses of assi nmvnﬁ Ft tenant woulhzcéQSé“;to';be'*-*

entitled to vrotactlon as hf' woulé no lonqer be in posse531onp--

A

he had never beﬂn a tenawt_retéihlpﬁ bOSSESSluﬁ,fQ*

Lieeves V. ﬁean-(ISZQB 685 shculd amg
”'Tn the cage of tﬂnants'wha arm in ?“SSGSSlOﬂ

thro h a caretakeL or no”1nee3 Eand a comﬁanv 35 uqually 1n

4]

uct'aﬁﬁééiﬁibﬂiﬁf? E“lnk tbat we w111 not b -ﬁble o follow the .
Eﬁﬁliéhjéégéé” based égitb y are.ﬂn llmltathﬁ” ﬁcrlved frou ;3 
Jﬁw¢?31p~ houceso.  :‘"v rLLcs that w; may deJLiOﬁ as tc thcf'vrv
1nter re atlon of seczion 2 hFVc tc be nase iﬁ'séﬁléé.a“Pllcanlc-:
to ﬁ03565510n1:¢nera11v in 1ts ordlnarv leﬂal Svanflcance, and

'thﬁ' tenon '? ted Wlth

theiauéstmcn.'at 1ssue Lust Hmf_
nosse¢31on°“fj“What is tn,.nature of tdb relaulnn 3etween the'

censht and the yerson ln nctual occupatlon°“”

4

I shoulr aue';hat 1ﬂjacrm1nc the viéW €Hét'£Hé:iiﬁé"

of-Enéii”ﬁ cqses celatlnc to the nature of a aamtutorv tengncy

%

dwelllnc house as not a551st us greatly _ﬁi be nresent caseF

*

I have not overlooked tne ﬁrlnCLp e enunc1ateé in W”lmble V. qlll

(127 9D 5 fiYage aﬁ Case leaé;é;- é modlfled by Pob*ng vo--Natlonal“

Trust"Coa 1927) p . 315, at 519 both of Whlch ‘cases were f

:“ev1ewed in the judqmenh of the Prlvy Coun01l, d@llvered by

”éra' '1ock in the recanu case of De Lacalm.vq De Jasala (1979)
3 TUIUR. 380 at Uage 3°? i have however been nlrdrul of the;'

renarks contalnad 1n the 3udcment of Lord_wacmlllan in the Drlvy '

_Couﬁ01l case' o Commmsqloner of Stamps {Stra&ts cttlement}

061 TJona Swan {1033 ) eco 378 @t pace 389 as o bhe neeé.1”




for first cor31oer1né ‘the ; #ﬁS';5£ Qﬁ£_9wn Rent Act before
aﬂbarklng Qn:a_textual_cgn§ariséﬁ_with_tha;_ofjthe:United_
Kingdémo “here the termé of dur own Act follow ciosely those
cf a Unlted Klnchﬂ _vanusb, decisions_maée 3ﬁhere may

okv1ﬁusly be he}rful° see -foerXamp;e."hgg1 ey v. Bains (1955)

1. Ladg 577 at 883v Jdorm 5a6c1iffe§.H_Powevér in this case,
for ‘the reasons 1ndlca+e& earller I have not ruen amle tc
merlve;ésslsﬁance frow the EP 1 sh cases c1ted bnyanu the
extant inéicéteé sbove.

Rs tg.thé jgdqment_in respect af‘thé é0un£é£“
claim; I pavaInot beev uevsuadeé bv the arguments a;vanced oL
b@Lalz of hhe pla;ntlff/rcSﬁondentUF that ne suchsﬁamaces
shoé]ﬂ haVﬂ_ ‘been awardp P ner havc I been “EfSLad a by the
Ianﬂloré/arpellant that the ;wards snould be increased.

In the vQSth, I agree that the ﬂvf@ncnt 1n SO
Ffr as.it_ rderc Sﬁec1flc 3ﬂrformancc in faJFLr OL the tenant
muStib= set a51de=_ I would confirm the award of Ganages. madew_
for #hm treauass tba; toog;pla¢e;,When-the_lapdlaﬁﬁ entered, and
would'leave untouched the award made to the landlord on the
countgr claim.

N ﬁcwever as I do not acree th he;f9t1¢?_?°;.

zag_valldly given haVTn rcgard tc sect1o 31 ,of;the.Rent

Sk
o

écty 1+ follows that the Vontractual tenancy ccﬂ 1nu@s -to ex1st
'ﬁnﬁ;l_the;efflux1on of tlme;~’three gears), and Lhat the tcnan»_
béing Stlll thereF in T“1.;3.2-,\J.cnru::e of hav1ng een res;oreg by__

the ;nte;lqgutpry 133gnctipgf:§nd_pa ing_rent.atgthe ﬁigﬁfg figéd
in the~origiﬁéiileésé'aeréémen#r-.must be regaxrd ded . as a tenant
Fr01 veér to yearg_ané ﬂay he glven a fresh not1ce of six months,’

vhich need not‘exalre_onqany of.'the establi&heérq&arter daysF

Tat m y be Ulven at any lee {as PIOVlued fo ip:_the“original o Lo

lzase qreement) _ Thelether, should the tenanu refuse.to;quity



-on"the issu- of wastﬁeg;

TR

@ossesszon} haVe uo tgk’fﬂ
'25'ofi}the Rent tCtugzﬂn woula be well advzsed.
 not;ce to the tenant to 1nsert thereln a reasu; Q# rea§qp§; ;fff;f
_£§f vequ1£1vo thL tepar N?O;§?i€f : : . .  .ﬁ: S

o  .5 _As to COSLSF.ChlS:;haS been a dlif' ult case=H[;; ;;fL 
'thé ?aﬁd1ord/apDellqnt has won_on the 1ssneno#‘§@ Eiflc;iij 5aT
ﬁersOfﬂance, uut . | lost on the¥i$$¢¢;:of the valldltyf

| ' _..“,"l't th;, (thOUC‘%“_;

wlnnlngi~on Lhe valldlty L; common law} '?héfiég lord has 1055 
5n_thexi sue_of damaceg s, but sustaines . 5

_The 1and ord has aLsc_ octg mn my v1ew,_

on the 1s= t'pf-wkothcr the tenantp a llmltec llabiﬂlty comwany,? ”

r

can he a statutory teﬁaﬂ 'f The lavdlord has a1so in’ my v1ew f”"'

Jﬂst on hls clalm tu r@ﬂover yQaS%SSlOR of thcsnfewlaes. I wou’d

be"wncllned to the v*@" ﬁhat pacb nartv sho 16 "rar 1tg OWﬁ cosc nf




CEMPEELL J.A.

The appellant is the owner.of a dwelling house with
appurtenancies thereto situate at Mo, GIﬁéféié Close in the
parlsh of Salnt Andrew. On or aboat the 15th dav of Puaust
198C he’ 1eased these premlses under & ertten léase agreement
to the flrst reapondent for a term of three years commenc1ng on.
August 1, 1580. The first vespondent entered 1nto po session |
and dccupation by and through the second respondent, It appears
on the evidence that prior td*tﬁé-eiécution7éfItHis iéésé}”thé'
appeliant had énterea'into-negdtiétions'Wiﬁh the first o
respondent for the sale to it of the premises. & draft contract of
of”Séle'WaS”préﬁéred:by Mr. Codlin, Attorney-at-law who was
acting for both parties. This document exhibit 5 was never
siéﬁed’br-othefWise-éiécdtéd'by'thé parties or either of them.
The ‘first réspondent admitted in evidence that the appellant
refused to sicn the documeént as he claimed that it ‘did not
reflect his intention on the purchase ceneideration. He was
‘insisting that it should be the equivalent of U.S $150,000.00
at an exchange rate of U.5, $1.00 to J$1.75.

The lease which waé-subsequently executed contained
two provisions namely paragraph 5 relating to an option to
purchase by the first respondent which purportedly incorporated
exhibit 5, and paragraph 6 relating to the determination of the
lease by either party. These paragraphs are as hereunder:

v. At any time during this agreement
prior to three months before its
termination, for the consideration
of One Dollar {1.00) the receipt
of which sum is hereby acknowledged
the Lessor hereby grant {sic) to
the Lessee the option to purchase
the leased premises at a price or
consideration, the exchange in One
Hundred and Fifty Thousand Dollars
{J$150,000.00) of the sum of Tweo
Hundred and Sixty-two Thousand
Dollars Fifty Cents (US$262,000.50)



';;m as_,

.“and on: the Lessee aklng up thls

- option the. Lessee agrees toipay
. the amount of- ten pércent £10%) -
g vthe purchase ‘price of the.:;-
' balance ‘Within: *hlrty (30) days'
'*eéhereafter;"_;ﬂ:w _

fvi;'If elther party w1shes to term1nate~ o
this Agreement at ‘any time before .
o ithe explration of the said term he
- or sheshall give the other party
inot léss “than Six" “onths {6):
-'*ﬁtnotlce thereor,“'“ﬁg_

On November 23 1981 the apnellant servea a notzce

on’ the respordents pursuant to ﬁaraeraph 6 of the lease._fThesj"

notice was in’ these term5°”

"We hereby alve jou Notmce to nult-

and Deliver un” nosseSSLOn Of" _

. premises at 6 Marvic Close whlch >
;Tyou hold as tenant undexr ‘the terms .

Hpfiailease agreement &ated 15th

“jfffAUGust 1980 on the' lst day of -
+June 1982 néxt or at ‘the end of
othe complete month of your tenancy'
i which will expire next after the .~
~iiend ‘Of ‘gix’ months from the serv1ceﬂ"'
r_iupon you of thls Notlce. I S

._Dated tbe_?Srd day of November, 1981 "

On June l, 1982 at about 9 30 a m._the appellant 1n f;- sf:e

the absence of the second re5pondent fOrClbly re-possessed

hlmself of the premlses and 1n tne process; stacked the second

: respondent s personal belonclnas”o' part of the premlses_

outside the dwelllno housen5_rheerespondents reacted cu1ckly by

1ssu1ng a wrlt on June 8 1982 ~The clalms endorsed on the

writ were- solely for damages forJtrespass to land and trespass“:_f

to coods,_s:

In the Statement of “la_h flled and aellvered

“subsequently, the respondents aF er pleadlnc the wrltten leaseﬁﬂ?erf'
"agreement oleaded the underqutlosed matters relevant to

: paragraphs;s and 6 of the cfore:ard leass aoreenent nanely°ﬂffw"”
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"5 oThat before the said lease .was
sterminated, the Defendant
purportedly served-a Notice- on
the Plaintiff in: accordance;._ ,
with the terms of the said lease
seeking to brlng the lease to an
S end._ Gt C e :

.HG-;That the sawa Notlce mas defectlve,
. .in that among- other -things it did
not specify the exact period of

its duration neither did. it conform
with the provisions of the Rent
....Restriction -Becte . :

-7« That on:the . lst. June, 1982 the.said
‘lease agreement was in force and
the plaintiff his servant, agent or ..
otherwise were entitled to the
;protectlon cf the said lease agree-

11¢_Further or in. the alternatlve the
Plaintiffs will. say, if, which is
‘not -admitted, the said Notice afore-
.. sald:was vzlid and the term in the
.. -said lease was determined, the
~-Plaintiffs held. over and thereby
became a tehant: protected by the .
Rent Restriction Act under the said
terms and c¢onditions stipulated in
the lease aforesaid, The Plaintiffs
will further say that the entry by
.--the Defendant upcn . .the said premises
as herein before described constitutes
.a.breach of a. statutory duty,: and the
plaintiffs fall within the category of
cperscns whom . the: statute intends to -
protect '

”Eié; Tbat in the wont ofIJﬁné71§82 £he
i ‘Pleintiff delivered a letter to: the. .
defendant together with a chegue for
oo 0$155000400 pursuvant to its right to.
. exercise the option contained in the
- said lease and :the Defendant tore up .. -
the chegue and stated that he wanted
the premises.”

.The appellant bg hiz Dafence and. Counterclaim having
pleaded that. the premlses Were: leased as furnished premlses,
proceeded to answer :the ubove_paragraphs-of_the<Statementsofn
Claim, .. He pleaded that: thé_noﬁiéegreferred to:ih_paragraphs;S
& 6 of the-statement of Claim_WaS §roperiy given under paragraph

€ of the lease acreement and had been properly served by

registered post on the first respondent as provided for in




-paracraph 7 of tbe 1ease agreeﬁentf{n addztlon.to bélna-;;  
“ jpersona1ly served on and acxnowledqed by the second respéndent “.}
‘on November 23, 1981.5 He denled that tﬁe notlce was 1n any o
.fway defectlve.f Rather, he pleaded that the same was effectlve  :'
'::1n 1aw to termlnate and dld termlnate the 1ease and that theref;f'
- were no provzsxons of the Pent Rcstrlctlon Act whlch be;nc_fi}:' '

.relevant, had not been comrlled Wlth f As reaards paragrapb T

of the Statement of Clalm hc p1eaded tbat tbe 1ease agreement; f'

.Dursuant to the notlce se?ved,_was determlned on 3LSt Nay, : 
:1982 -_mltn.regard to paragraph 11 he nleaded 1pter alla that'

_the flrst respondeﬁt bc1ng llmlted llaolllt; company Was not 

':protoctea 1n 1ts tepancy apd could not hold over. under the: ; i7

Rent Restrlctlon éC

L Mhe awpellant s defence to paraﬁraph 1«-of th

'Statement uf Llalm merlts reproductlcn 1n full and 18 stated

_thus‘ i

“In answer to paraqraph 12 of the
n-g"Statement of Cléim the bDefendant -
admits ‘that on the 10th June, 1982
- he received a letter from the n. . oo
- first Plaintiff's ‘Attorney at law e
“odated 9th Juney: 1982 together w;th
' ‘a cheque £6r $15,000.00 in the . O
o purported exercise of an option ﬁ:fﬂugf'"'
- which the first Plaintiff alleged
" it hadiand the Defendant_tore_the
. said chegue in the presenCe of a"”
.jﬁrerreScrtﬂtlve of the first
. 'Plaintiff and ,nforﬂed the" sala
. represéntative ‘that the first: -
- Plaintiff had no option to- exerc1se e
~‘and that he was nct sellxnc hls_;Q”“"“'-”'”"'
. house. The. Defendant: subsequently
. .returned thetorn: chegue: uﬂnegotlated
. to the first Flaintiff's Attorneys
©7 at law through' the Defendant’s P
:',ttorneys at law by~ 1etter ‘dated llhb
“June; :1982° rejectlnd ‘the said- purportea
0 exercise of an alleged opticn.  The
© Defendant deniés that on-theé Sthiof. = . 0
. June, 1982 the Plaintiff ‘hag any S
i option pursuant to ‘the. terms of the
- leaseé agreement. Or that any alleged
‘option was properly exercised. . The: oo
;Defendcnt will rely on the" Plaintiff’ s_
. aforesaid conduct. as evidence of the
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'mela fides of the Plaintiffs in the
relationship between the Plaintiffs
-and -the Defendant:touching:the said
lease agreement and of the intention
of the Plaintiffs touse:their-alleged:
possession after the due termination
of the . said dgreement to ground a:
false claln to an optlon.

The appellant there fter counterclalmed for posse551on
based on- the determlnatlon of the lease and damages for waste
and expenses as sbeC1f1ed in thc counterclalm. .

- Hearlpa in the case commenced on ertember 26 1§83'
and the cespondents closed thelr case on November 7 1983.onﬁ.
Wthh date the appellant-beaan.hls-defence.' At the clcse ef”'
che ev1dence for the appellant-en'mafch-l3 1984 the flrst “
respondent soueht and despltefobjectlon by the atpellant
obtalned an order aﬁenéinéztner rayer in the Statement of Clalm
to 1ncludc an "Order for Specific Perfornance of the contract
created ny the. optlon in the lease,". Thls amendment was thus
granted nearly twc:years-after the actien:whichnwas soieiy.in.
trespass had commenced _ '_ h

On July 6, 1934 Vanderpump J., dellvercd & written
judgment in whlch he rave damaces in® the sam ot $£500.00 tc the
first respondent 65;“nom1nal damage for 11Lr1nﬂement of legal
right." 1In addltlon he qranted 1t & decree of Spe01f1c
Performance cf: “concluded contract of purchase. ' He awarded
the second respondent damages 1n the -sum- of SS OOO Go.

He awardea the appellant damaces on hlS counterclalm
against both respondents in - the suﬁ of $1 719 00 and -
adéltlonally agalnst the second respondent only, 1n the sum
of $9,226.00. Lt "_ S |

Asaanst the 1udgment for the responaents on thelr
claim the appellant has arpealed op many grounds whlch {w1th—

out dcing vlolence to thc verbatlm crounds) may e broadly

summarlsed as” under, ramelve;a.l



1.
. holding that the nctice to guit

The 1earned judge erred 1n.law in-

. 'served on the first respondent was

Q_,lnvalld to determlne thc 1ease°_¢;

__}fhe leerneé 3udge erred An- law in - 0o
o the exercise of his: lecretlcn in

L granting the anendment of the

resnondent s 5tatement’’ of Clalm';"

- and thereafter decreelng Specific |
Performance 'in faveur of the first .

respeondent because '0f the. followzng

-:-'reasons 1nter alla,'“;ﬁ'g~

ff}}(a} N6 clalm for Spec1f1c

,jPeriormance was’ endorsee
_f_on ‘the writ; nc claim 1n
contract’ was endorsed

. thereon,; nor was any such .

' “claim properly pleaded. 11'3f
.-the suosecuent stetement

:efb??the Urant of the amenument

“was oppressive; . un1ust
“took the appellant by -
j'surprlse without affcrdlng
“o-him an opportunity of
~-meeting this late. clalm and -

© thus manifested an unj ud1c1a1
- exercise by the’ learnee judge
cofr hls dlscretlon..- 0

:EKeTFThe ev1dence adduced dld not_

. satisfy the criteria for a L
decree of Spec1flc Performance. e
. because it did not establlsh_-__ iy
' a cchcluded contract of
,;Durcha e, the. option. on: whlcb
~alone any’ sach -contract could:
. be based: was amelguous and -
Cwould in’ any case ‘require .
rectification as a condltlon R

precedent to any decrée and no

jsuch rectlelcatlop was soucht-'

_;The ;earned judde erred in holdlng that o
the apncllant was ‘not entitied te
‘exercise his right of re-entry

. having regard to His fanolngs that the
- first respondent was in breach cf L
'*j?covenents din- the lease..f_h, o

Tﬁe two respondents each flled Respondent“s hotlce'f577"e

for varlatlon of tne judgment by the substltutlon for the

judcment in- favour of the appellant on hlS counterclalm a

Judqment dlSﬁlSSlnc the aferesald counterclalm.-*ﬁf"~ﬁw“ﬁ¢7ﬁ”“
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On the issue of the amendment to include the relief
for Speclflc Performance, the 1earne& judge while appreciating
that a new cause cf actlon was belng 1ntrcducea, ‘considered
this to be a;me;eTirreggla:ity-Which_ﬁadibeen-waived by the
appellant. _ . _ o )

He7séia‘thié-of*fﬁe5writ"én&°of"ihe course which he
considered had beeén’ open to Ir.iDaley=:“" B

"It alleced trespass;to land, trespass
to Uooés and prayed an ;njuneticn. Ne
,breach of coentract,. that appearec
later as.secticn. 12eof the Statement
cf Claim.  This was clearly a new cause
;oF actlon and’ was. accordlngly an
“irregularity. In his closing address
Mr. Daley asked that it be dismissed
cesss00 What he should have done is

_to have made application tc set aside

" the 1rrecular1ty +eseeHe did not do

- that,. . Ee filed a- defence which

_resulted in.a walver -cf the
"1rregular1ty.,. ie- Cannot now cocmplain.”

Before us, hr. Daley complalns that contrary to what
is stated above by the learned judge, no claim in contract could
even faintly,ye_ext;ae;eé;f;@@-parag:aph_lz of the Statement of
Claim. The;e?wéépneffefeieneeltoi%he;#erms of the contract
comprised in’the option, tc any breach therecf cr tc any remedy
being sought;AiFﬁ?Fﬁéi;finéemuéhgéefﬁhe'ameﬁdment sought had
the effect ofaiﬁtfbdﬁéiﬁgiaihewgeédeeipf action which involved
different deféﬁéee;*the?ébéelléﬁﬁehéd’been seriously prejudiced
by the late stage at whlch ‘the amendment was soucht and
Granted; He was serlously prejudlced becauqe ‘he was disabled
from pleading . éefences pecullar to thlS clalm which were open
to him. Aaaln he submltted even 1f the amendnent had been
pPreperly granted, .the order;for,spec1f;CgPerformance;ought not
to have_been-made;because'the-eption,giviné rise tc the .claim,
contained;a;patenf;ambiguityﬁregérdingJthetPurChase-Pricefané-
the 1earned-judge,disabled{himselfﬁfrom_COrrectlygresolvingﬂ\-

this ambiguity by disallowinq.croSs;examinétioh of the first



ﬂ_resrondent by thc appellant 1n relatl n thereto.'“”"

:-.M Codla.n for t'le respondents relled on sectlon 43

(G} of the Judlcaturc {Supreme Court) Act,:sectlon 259 of the

' Judlcature (C1v11 Procedure Code} Law ané Order 18 Rule 15 .

{2) of the Un1te6 Kln@dom Suprome Court practlce {1970) asfi;'

together authorlzlno apc justlfylnq the amenament and the
"_subsequent orﬁer decrcelnc Soec1r1c Performancen _fffi

Sectlon 48 (G) SO fur as 1 ;Yelovant states that- ::,f;f"t'”

=,_“The Suoreme Court 1n the exerc1se of
7 the *arlsdlctloﬁ vested in it by thlS
coechet An every cause or.matter pending o0
' ",befure it shall crant ..,.........all
“such remedies as. any of ‘the parties.
- thereto’ apoear to be entltled to 1n.
‘i respect of tany leégal or equltable
[ claim propérly. Brought forward by tbem_
i:respectlvely insuch cause or mattexr .
50 that as far as noss;ble, all. matters o
Goosein controversy between: the sazid. . :
. parties respectively may be completely
“and finally determined, and’ multlpllclty
-.”of proceeélpgs evoldedo(empha51s mlne}

Sectlon 259 of the Tuélcature {ClVll Procedure Code)

Law states.fffﬂf'

“The Court or judqe may, at any staqe o
,_.goL the proceedings, allow. either: oarty
T to‘alter or amend: hls 1néorsement or
'Hprleadlngs in such: manner, -and- on: such
© o terms as-may be just, and a1l such
ﬂhjamendments shall be made: as- may be i
“necessary for ‘the purpose of’ determlnlng
~: -sthe real guestions: 1n_controversy :
-between the partles. ' :

Order 18 Rule 15 (2} of the Unlted Klngdom Supreme_m°'

- --Court Prectlce (1970} stetebo;ﬁff*

V"A Statement of Clalm must not contaln H*
'~;”any allegatlcn oY, claim in: respect
" of a cause of action-unless that cause -
. of action is mentioned in the writor = =
- arises from: facts which are ‘the same
as or: include or form. part of facts’
~.giving rise to a cause of action so
- ‘mentioned;’ but, ‘subject to that, . a ar'vf“
plaintiff may in his statement of claln
raltery modlfy or extend ‘any ¢laim made’
S by him in'thHe indorsement ‘of the wrlt_
*f}w1thout_anond1ng the 1ndorsemcnt.._¢,t*f“
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Mr. Codlln submtts that there is no express prov151on
in our Judlcature (C1V1l Procedure Ccde} Law 51m11ar to Order |
18 Rule 15 (2) but the latter nrov151on can be 1nvoked by
v1rtue of sectlon 686 of our abovenentloned Judlcature ( 1v 1«
Procedure Code} Law whlch states thatu | | i

| "Vherc ne other prov1s10n is expressly
“made by law or by Rules of Court the'
procedure ané practice for the tlme
being of the Supreme Court of”
Judicature in Zngland shall, s¢ far

“as -applicable, ‘be followed "

The glst of Hr. Codlln s Subnlssion ln reliance cn
Order 18 rule 15 {2) A capsuled in. the cuestlon which he
posed and the answer he gavc.~ ke asked”the questlon "Isn't
the exercise cf tnc optlon two cays after the vrlt was fileq,
and of whlch ev1dence as led bv bttn s;des and not cbhjected
to, at least part of the facts glvlng rlse to the cause of
action in- the Wr1t° Pe answered ?;submlt 1t 1s,f

In my v1ew Mr. Coulln ls palpakly wrong an the answer
he.gave to the questlon whlch he posed The purportee
exericse of the ortlon after the ert was 1ssucd can never.be”
part of the’ Lacts glVlng rlse to the cause of actlon in the
writ for the: szmple and obv;ous reason that the facts relative
to the purgott d exercise ef the eptlon dld nct ex;st at the
date of £ﬁéiév1ti. In my - v1ew 1earned counsel has misconstrued
the pr1nc1ple enshrlnee 1n Order 18 Rule 15 (2?.

| Thls order env1sages and provzdes for a 51tuat10n
where at the date of lssue of the ert 2 composmte of facts
exists whlch has been stated 1n the writ and can support not
cnly the cause: of actlon and/or rellef stated in the writ but
could also support sowt other cause of.actlon and or relief
not stated in the ert In such an 51tuatlon the Statement c<f
Claim may properly 1nclude all sucb addltlonal causes of

action and rellefs which are foundea on such compOSLte cf facts

¢r parts therecf and the plalptlff is not obllced to amend the



"_1nécrsement on hls wrlt 1n order to eXtend bls clalm. 'ithhe
facts, whlch woula support a cause of actlcn not mentloned 1n : f_.-f-':”
1'the ert,'are not stated 1n the wrlt, albelt 1n ex;stence at

_ the date thereof, the plalntlff may not? w1thout anendlnc the

1ndorsewent on hls ert 1nclude such a ceuse of actlon 1n hlS
Statement of Clalm., II He aaes, thls would amount to an
1rregu1ar1ty and the cause of act101 so statee ln the Statementeu

of Clalm could be struck out on en@11catlon by the defendant o

unless leave to emend the endorsement 1s ﬂranted to the

plalntlff or the eefenéant has walved hlS rlcht to object to f_:*

the 1rregu1ar1ty3

shown ‘in Brlckflela Dropertles utd v,-hewton (1971) 3 ”.E R. 3‘8f:.

The de;endant thereln 1n ad01tlop to hlS employment

AR

a bloch of flats, had also been earTLer employed to ée51gn tne f""

mplogment._

said bullCLng as part of a contlnuous'e

The plalntlff 1ssued a ert_ln the followzng form°e“l-'ﬁ

”113“"he Plalntlif's clalm is fcr damaees
. for.negligence and breach of duty by
. the defendant as an architect - T
;'fAemploye@ by ‘the Plaintiffs in corneCw-fv
-Vhtlen with the Euilding of six blocks -
i CE FIAtS esweesavenssans Bt Rulsllp S
"T;Road Eallngc" {ewphasxs m1ne)

In a subsequent Statement or Clalm the plalntlff

_'nleaded that:u

5 ”It was an lmplled term of the e
-~ defendant's said employment to
render professional services that
o the defendant would: deSlgn.ano A
i superinténd the erection. of the-.r-
buildings that they would be - - S
__sultable for thelr purnose., "?"f:"'”“

'plon'olquoao.to.ooo'oc-'-'--o.o--ou’

.-gS;fThe Defeﬂqant was aullty of
- negligencéand braach: of. hls R

U AULY ieewessseae Particulars of o
negligence: and/or breach of duty:

. “the Defendant so nec11gent1y

~.designed the. Du11c1ngs and o
‘superirtended their. ‘setting out
and/or erection: that uhe same

u”were defectlve,_'v_. : .

fxThe appllCathn of Order 1c Rale 15 {2) 15_  ;'”'
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~Sach L.J. posed the gquéstion whether. the plaintiff .-
was ‘entitled to extend the ¢laim in: the Statement Gf Claim-by
virtue of “RSC Orcer 18 ‘rule 15:(2) -and-said this.at p,-333:

"It was .contended for the plaintiff. -
that the number of facts which would
- ‘have:to be proved to gstablish:the -
cause of ‘acticn stated in the writ
colneided with .somany facts which -
~,would have ¢ be established to prove
- the claim that thére was negligence -in -
design that the plaintiff  further
claim-fell within the terms:ofithe:
sub~rule. I am, however; unable to
srgecept that contention. - RRE
In order tc estaklish the 'de51~n
‘¢laim, there would have to be proved .
additicnal facts which occurred before
the sunerintending began. - Without:
wishing tc lay down any general
formula. ‘as to - how the suburule shoula
be aoplled it seems that in ceneral
it is meantito relate to ‘cases in which
some part of the facts necessary tc
- establish the 'claim made inthe writ -
weuld suffice tc establish some other,
" perhaps narrower, cause of action, & It
has somewhat the same effect as the
“rulérinseriminali-cases ‘that che may
include any count in an indictment
~that-is ‘suppcrted by evidence disclosed
in the depositions but none that
requires-the proof of additional facts.
~It is encugh tosay that on the facts
- of this particular case the plaintiff
LAn my juderméent, wag not entitled as of
‘ficght to add an addéiticnal cause of
‘i-action ‘in the statement of claim in
respect c¢fidesicn. - That addition was
aCCOfdlnoly an lrreﬁularlty "

In Erlckflcld Lrorerty Ltd Ve Newten‘tsupra) the court

went on to ccnsadcr how the jurlsdlcthn of the court to cure a
cdefect in a ert Wthh amounted merely to an 1rregular1ty

cught in practlce to be. exerC1seé 1n favour of a plaintiff.

The 51tuatlon p051tee ln thls case is: howuver COmpletely
different. The 1earnec 3udqe was not hure deallng with a case
disclosing a mere 1rreau1ar1ty whlch the appellant could be
taken to have walved or Whl;b he the 1earned jurge cculd cure

by amendment under sectlon 459 of the Judlcature (ClVll

Procecdure Code) Law ln»order-that*the saluﬁa;y5and beneficial

"



;f sectlon 48 aial of the udzcature {quﬁemeﬂCourt};feu.

iAct tould be achleved.nz,;1};;;&jﬂ;ef;_ ;;;e1e

Tbe 1earnee juage was deallnc w;th a SLtuatlon 1n'~

'”whleh.e_?the aate of the ert no cause of actlon 1n relatlon
"ﬁto the omt;on exzsteegﬁg”he factc 1n relatlon to tbe purmorted;
' exerc1se of the ontlon as. ear11er statec, could net | '
Te~conce1vably constltute a Dart of the ;acts on whlch the wxlt

_ as 1ssued was based because they were subsequeﬂt to the ert

-  and totally unrelateu to, ane lndepeneent OL the facts 55

”necessary to rrove the clalm,ln trespaas.; Thus Or@er 18 ruleitf}e

'.15 (2) has nc anpllcatlon.: The 1earnec judce was deallng not;,flﬁ

'T;W1th a matter of practlce ano proceéure but w1th a matter of ;55

,substantlve rlqht namely the 1cht of a person not to be -

:sub]ected to a 3udgment excent on a ceuse of actlon whlch was;;fff

e@uly constltntec at the éate mhen hlS adversary 1nvoked the

--jurlsdlctlon of the court. agalnst hlm.f;;a'g;ej;f;ejl'

In my v1ew, the 1earned 3ueae hae no 1urlsdlctlon tc_iﬁ,_*

'qrant the amendment, the cffect ﬂf whlch was to ena le thu_,ﬁfﬂ;*

'flrst responacnt WluhOht the ehrress consent of the afpellant]ff
to clalm rellef 1n respegt of a cause of actlen whlch dld not

-Desplte the Lact

-sub51st at the éate of lehE cf the writ“'
that an amendment relates back to the date of 1°sue of the-”
writ, the anendment 1n hlS case waq Lutlley because 1t chnOti;e

1n a cause of actlon, .

achleve the obgectmvc of embracwng th:

~which’ because of 1ts non~ex1stence at the relevant date, couleljs-'

'not prGV1de the bas;s fc; thc 1ssue of the ert It WaS thus

.not a aucstlon of 1rreaular1ty Whlch could be walvee by-

¥ aefencant., It was a case 1n whlch b s exrrass consent to the1;f:ﬂ

jadguﬁlcatlon of thls cause of actlon was requlrea tc be

~unamb1guously clven.~,




The case ¢f Eshelby v. Federated Eurcorean BaﬁkﬂLté
{1932) 1 K.E:'254“15ﬁih“my*viéwVdireétlyhoh"poiﬂt'aﬂa disposes
of the matter. In that case @ contract provided for payments
of a certain sum by instalments in October, 1930, January,-
April ‘and :July. 1931 respectively.  Default was made in the
payment: of the October ‘instalment =nd 2 writ was issued in’
November 193¢ to recover payment.  The action came on for
hearing before the Official Referee in larch 1931 by which =
date the January instalment was due and also in default, ~The =
Official Referece gave léave to the plaintiff to amend his claim
by adding the amount of the January instalment.  He thercafter
gave judgment £6r the plaintiff for the two amounts claimed.

The appellant appealed inter aiié'dn'the'groﬁhd that "the official
Referee had no jurisdiction tc allow the améndment of the
Statement 'of Claim tc include the claim which only arose after
the date wheén the action was begun. -

It was held that the amendmént was not justified in as
much as it added a new Causs of action which did nét éxist at the
date Ofrissﬁé*df the writ. 7

At pace 262 Swift J. said:

T WThe Court is limited in ¢iving its
.. leave, tc the powers which are
lecnferred upcn ‘it by tha- Rules and
. by the Statutes under which thfS: _
‘RFules are made, and I cannot e how
~without the consent of the naxtles o
" the ccurt can amend & writ as =
Conplgtely to change the . .cause of .
3 tion soastobrmmacauseofactlm*“
'.ﬁhuﬂ:wasrmm«ansbmﬁ:at'dmztumawhauthe
fwrat.was cr1c1nall; 1ssued. o

The ap ellant in this casgé objected to the amendment
when the sane was sourht Such objectlon fcreclosed the matter.
The" 1earned'judgg ther@f@re”erred‘iﬁ-grantlng.the qmendmenta'FOn”’t
this basiS'alOné;”ané without more,  the appellant wculﬂ*be"”“*"’
entitled to have the learned judge'’s corder granting “the

amendment and the further crder decreeing Specific Performance

set aside. Additicnally on the merits cf the case as revealed



T
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on the record, the equltablc rellef of Soeczflc Performance"

_ought not to have becn granted 51nce there was no clear

undlSputed concluded contract 1n ex1etence capable of belngﬂ_
enforced The ontlon whlch the flrst respondent clalmec to.r:f
have exerélsed was amblquous as to the purchase Prlce.__ig*;
mentioned two sums J$150 030 ané U$264 000 05.. There waslnl

ev;denc; that exblblt whlch the ontlon clause 1n the lease

pur ortedly 1ncorporateo, contalneo a flgure representlng the ;ft'

exchanqe rate between the Jaralcan co;lar ang- the u S. &ollar f_-
of $1.75 Ja. to $1 OO U. S. “he aypllcatlon of thls exchange

rate to $159 000 00 woulo approx1mate the flgure of $262 000 o:t-“
but not vice: vevsa,i ;hus_orlma fac1e the JuxtapOSLtlon of e

“US$ to 262 000 was a

"J$" to the flgure of 150 000“ and;
mistake: The 3uxtapo¢1tlon must bee_eversed 1n order for the
optiocn . clause to have neanlng.; The flrst respondent s w1tnesstt'
who prepared thc lease whlch contalne& the opt:x.onF aomltted i

that there was a blg mlstake 1n the Cocument

A further reason why S§e01f1c Pertormance in the

c1rcumstance ought not to have been oecreec7 stemmeé from the3
fact that the learned Judge 1n construlng the optlon clause as:
contalnlnc surplusage, falled to apply the proper fule of
construct:.onP namely that ﬁll woros 1n a document nust 50 rar

as is posszble be oaven a meanlng._ aad the learneé 3udge ap lled

‘thls pr1n01ple,_then hav1ng'regard to the mentlon in EXhlblb.S

of $150 000 00 w1thout the pretlx "J“ and an exchance rate

between the Janalcan and tbe U S° collar, and the reproéuctlon

'of the abovementloned two flgures 1n the optlon clause; he _,'

1nev1tab1y wou1€ have concluded that tﬁe yurchase prlce was
fixed in U S dollars as the money of account w1th payment ln
Jamaican dollars at a- stlpulated rate of exchange. Slnce such t
an agreement woulé not be 111egal, 1t could have ‘been given _-.

‘been
effec+ and there woulc have/no nece531ty for erroneously treatlng




the altérnatifé fiéuﬁéﬂof “262H065 OS“Iéétsurplﬁsage; Cﬁ this
constructlon of the ootlon 1t cou;é not bc said to have been N
prorerly exerc15uﬂ The exerc1se oF thu optzon 1nvolved the
cffer of 165 of the ﬂurchase ;*1ce;n Thls would be J$26 200 OG
The eVL&ence is that only JSlS OGG OG was tendereé There was
thus 1n aqy case no vallﬂ exerc1se of the 0ptlon. o
- Mr. Daley next complalnoo of the Flndlng and concluélon
of the learneq ]udgt that the notlce eetermlnlnc the lease w»sm
analld both at common law an& by statutu; | S
o The learneo qu e s flndlng and conclu51on on the'.
ValldltV of the qotlce at “comrmon law.is stated thusn. |

"The effcct of mutual covenant “VI'
“‘that the tenancy shall be terminable
at any time by Notice of not less than
w6 -months sis that such Notice may.- be
given for any date, notw1thstand1ng
‘ that the date 'is not. an anniversary
cf the commencement of say a quarter
Or ‘really two quarters; it is.not
tied to any period of the tenancy.
So that-an alternative: s not necessary -
here. It confuses the ‘issue and only
“gerves to make it invalid.  The term
begins on 1lst August, 1980 Sc that
“by the- ‘#lternative it would be six months -
frem the 24th November, 1581 plus one
“‘menth-of tenancy which weculd take first
named Plaintiff tc the end of June .....
‘Heére ‘the recipient of Exhibit 2 must- be ..
in a guandary. She is confrented with
“two dates ~-1gt June, 1982 or the 3Cth. .=
June, 1982, the latter by calculation,
not difficult. Which is the richt date?
It is not certain, it does not claim to
“determinethe tenancy:at a certain time.
- The time is uncertain either ist June
" or30th -June! so the notice cannot be
alla to ¢eterm1ne tbis lease. -1 sC holc.

On the vallclty of the notlce undcr the Rent Restrlctlon

Act the learned jUdFu haV1nu rec1ted sectlon 31 wh*ch sayse_
"Hc notlce to qult'glven by-the-lanalord

to quitany controlled premises shall

be valid unless it states the reason for

the request.” Iy : : o

.'/-



_concluded the 1ssue tbus=':“':

Vsubm1551on.

":w1th the

e

- "Exhlblt 2 does not heve eny reason on L
©Uritisc s not a valid notice if ‘the Act
_;gtapflles te this dwelllng house. There Ceri
“ U is no reascon why the act shauld not =
:;jgﬁeeyly_and I accordlngly hold that 1t
¢ does, The notice is theréfore of 1o TR
oo effect. and the. lease still alive on the
7 10th June ant the octlon exerc1sable
.. when Plaintiff sought to exerc;se ané
"acld exer01se 1t._ _ R

Both._f.ire Frankson and Mr._Codlln 1n sup ertlna the

;learned Judge s flndlﬁg anw amxﬁnsnxx on’ the 1nva11d1ty eF the
_Notlce, 1ndeeendently of the:Rent Restrlctlon Act,_structured
-thelr subn15s1on on what wes reeulred at Ccmnon Law fox reneer~7

,1nq a. notlce to qult valld._,Further, they each subm1ttea, as

-the-learnee judge~haeiruleu,ethat even 1f tbe Notlce to qult was

.evalld as for lst June, 1982, there was a trespuss by the appellant

Ain. enterlnc et 9 30 e m. on that date 1 Steaﬂ:of after mldnlghtgf“

They c1teé as authorlty for tbls latter pr0ﬁ051tlon Cuttlnq V. o

Der z (1775 1802) A (Reprlnts) 520.

o the contrary Hr..Daley submltted that the cases

Tdeallnq w;th the determlnatlon of a tenancy e Common Law are ttt

not qermane to the determ1net101 of a lease under a spe01f1c

covenant thereln. Uncer such a covenant there mey be no requlre-: o

.ment that the termlnatlon cate should celnc1de W1th the R
;annlversary dute of commencement of the tenencv. Vhere there is
'such a speC1a1 prov151on for;determlnatlon, the velldlty of the

:_notlce 1s establlshed by show1ng thet when construed in relatlon-

cemylle';:trlctly w1th the

to the enabllanprov151on the notlc_;

"aforeSald prov1s1on.. I thlnk FrQ:Dalev 15 correct 1n hlS'

7Thc learneé judge_hev1nc cerrectly foun& that the

jlease wasieetermlnable at any tlwe, prov1eee there Was compllance“

eak cleuse, should have 11m1tee hls con31detat10n o

the issﬁ'__ssto whether there wae such cor;llanceee
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Hankey v. Claverinc (1942) 2 All E.EK. p. 311 tc which

the learned;ju@g§5aév§rte§;éﬁd?@n.Whigh.bgtﬁ-siéés rely, deals
specifically?ﬁiﬁh:tﬁeléoﬁ5£#ﬁ¢£ioﬁ?df_ghjéﬁtiOn;tb Getermine a
lease, as exé%ﬁsgiﬁ;ﬁhisiéﬁéé; ?iﬁfia?si&owhjthét where a
precise date iSfﬁ??%iéné@fiﬁ5fﬁétiéééeTasjthe}déte cn which any
nctice in ekéféiééiéf“éhé.é§£16n tb"Geterﬁigé;Tis;to expire,
then_unless”the notice is so worCed as to determine the lease
on that. spec;fleﬁ date it iS“inValid. in that case the "brezk
clause':in the 21 year laase whleh was from December 25 1934
was WQrded,thus;_. |

"If the lessee shall desire to determine
the present demise at the éxpivation of
. the first 3 years.and either party at’
“4he eéxpiraticn of the first 7 years or
14 of the sald term, and shall give to
“the cther party 6 calenter: ronths notice
cf such desire ....cecesecss. then
immedi atelv 2t  the expiration of “such 3,
1 or 14 years, as. the case may be, the
"rresent demise and evcrythlnq herein
contained. shall cease and be void."

The notice served to cetermine the lease at the end..
of the 7th.yeqx_was exprgggeé]tojdgte;mine_tb¢€1§§se.on Depemb¢r
21 instead of December 25 which was the date implicd in the
"break clause®...It;was thus incirably bad, |

| At_;.-313 - 314 Lorﬁ nreene-saiﬂ;”

"Notices of . thlS kind, given under powers
in lzases of thig: description; are EER R
. documents of a2 technical nature, techn1cal
for this reascn, that if they are in - g
.. proper form they have of their cwn force
‘without any assent by the lec1plwnt the
. effect of bringing the demise to an end.
" They are not. CJHS@DSU&I documents; they
_.are documents. wflch must Cdo the thing
which the proviso in the lease says they
.. are to. co,- they must con their face and on
. -a fair and reascnable construction do '
..what the lease says the} are tc de. It
is perf ectly true that in, construlng such
a cocument, as in CORSthln” any other
“document, the court in case of ambiquity
will lean in favour cf reaclng the Gccument'
‘in such a way as to ¢ive it valicdity as a
document, but I dissent entirely from the
propesition that, where a document is clear
and specific on a particular matter, such
as that of date, it is possible to ignore the accurate
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“reference tc a date and. substltutc @
different date. because it appears. .
__that the date was put in by .a slip, . .
“"In the present case what the’ respondent
g_¢pur“frted te do by the notice on-its: o 0o
o face was to! brlnc the léase t6: ‘an end”"f_“'*_ S
. Cn December 21,.ana if he had.'s 1d°1I;“f;;{}-uf
* hereby by this notice give you Six oo
. months notice to cetermine your . lease;f,f?ff”ﬁn~"
. on December’ 21, 1941, he would have
- been- attemptlng tO do scmethlng whlch;f-:;,wrf"
‘”;he hac no’ ‘power. to eo.; o S

The case of W Dav1s {ailtalflEILaﬁ Ltc B Funt1ej

'gthese termss

'and the rerlod ox three months commenced to vuﬁ fro;eh

__sald at p. 132°

';anc Others (1947} 1 All E R g._246 lS nlS” relevant In that f
case the lease rrcv1ded for cetermlnatlon by 3 months notlce '

_to be; q1ven at anv tlme. The three months notlce clven was 1n:3*f*

'aff'“Wc must cive tbr e ncnths‘:ﬁdﬂice"ﬁ[Vﬁ e
to terrlnate the lease.“;[;gf'. ;

It spec;fled no svec1f1c aate on whlch 90556551on qugc

zto be glven hp.  It was however held that tne notlce was valld';;ff7  

":1ts recelpt by the Lenants._feﬁac~”

In Lanc uettlement Assoc1atlon Ltc v.-Carr (19ﬂ4} 2

-fAll E R. o._126 Luxmore'A.J. 1n construlnc e-“break claLse 1n ;_.;“
”a lease whlch prcv1ae6 that the agrecment may be ﬁetermlned by 3_'
: elther party, at any tlme, curlnc the currency of the term g1v1ng _' 

;;to the other, th*ee prev1ous caTendar months' hotlce to qult

_“*t scems to me that thc hrase 'at anywﬂ-
©Y U time® refers to the ‘Getermination of S
- the tenancy and not to the giving: Of~fﬁge_%f'
“‘the nctice. The argument of Counsel
- feor the appellant that the only valid . -~
notice that can on a true constructlon*"'
. -of ‘the clause be given, 'is one. whlch_
 ‘expires ‘at the end ¢f one of the: B R
periocds: created by “the agreement seems;;g;;'“-
CEoTme to! glve nc- ‘sensible meaning to: el
'jthe wcrds at any tlme ~for there 1s.

.\ give notice at any tlme, if if fact. -
" the:only notice ‘that can be effect...ve-=
.. -is"one which: operates af the end of

“~chne of the nerlods createa. :
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This excerpt which I respectfully adcpt, completely

disposes of the viéﬁJinhe#§Qt i# £he~s@bmiSSi¢ﬁé of the
respondents”béfére:gé?'ﬁh;ﬁ*ﬁeépité_theié#iéféﬁce of the words
"at any timéﬁ*ih'?ﬁéifb?eakidiéusé”:@réﬁisibﬁ;fthe lease could
cnly be effedﬁiﬁlefﬁ&eﬁérmin;i a£ché éﬁ&ﬁbf aiparticular

perlod created by the tcnancy as fcr exampls by reference to

the peerd for whlch rent 1s Derlcdlcally pald

| The +rue pr1n01rle 1s that the valldlty cof notices to
cult and dellvcr up, ;ossess1cn undar "break clause" irov451onsli
must bezy;ndlcateczby_the;;zggnfgym;ty_Wlth,the.afqresaids:

‘provisicns.  The principle enunciated in Hankey v. Clavering,

W. Davis ({Spitalfields) Ltd and Land Settlement Asscciaticn Ltd .

(suprab while app&slte and helﬁful, are . however -not wholly
determinative of the issue ralsed in the prescnt case because
while ‘the "break clause® proﬁision”ih ‘those cases provided for
either a precise date on which the notice was fo expire or a
precise number of months notice to be given, in the present case
the "break clause® provision merely prdﬁiﬁegufof'“nbt*iéSéfthén'
six (6).mbﬁtﬁs’néticé;““EThuéfﬁﬁéfiSSué*islwhéthéf"the:notice

' which:ih'fhé Dfééénﬁ'éaéé; §§eEiFiés'theféiﬁhé'pérticularJéafe“
whlch is more than six months from ﬁhe date of service on whlch
the lessce is’ Lc GUlt and’ 6ei1vrr uh'ﬁg556551on is defectlve as
pleade&'in”paragréph‘56 df'the'Stétémentxof"ClaimibeCéuéé-it'
further‘provided for the lessee to guit and deliver.yp.FOSSGSéiéh
at the end'of:the c¢mbieté;ﬁon£5:é£_its.téhan¢YLwhichﬂwill
expire next éf?éi;tﬁé_éﬁé.bf.;ik ﬁQﬁthé ff§m-t5e service upon
it of the ncticé‘;:  .:L' o s

The ngtlce is. not snruck aown by the pr1nc1ple in

Hankev wv. Claver¢nq (supra) Lecause the lst Tune, 1982, having

regard to the acmltted serv1ce of the notlce 1n November, 1981,
cocmplies Wlth thc “break clause" prov151on.a The alternative
date given to the 1essee to qult and 6e11ver up possession "en

face™ is incapable’ of being less than six months and in fact
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explred cn 31st Nay, 1982 Thus both dates pass muster underff

.rHankey . 'Claverlnc anc accordrnely the notlce must be

construed 1n ‘a manner so as to clve 1t valldlty as adumbrated'V

'1n the aforesald case,: In my v1ew a clear and 59901f1c date_rl*'

_;namely lst Junev 1982 was glven in the notlce on whlch date

the flrst responcent wa= requlred to qult and dellver uﬁ-r- :w
posse551on cf the Oremlses,_ The alternatlve date mcntloned was
uncoubtedly 1nserte§ “ex abundantl cautela“;'as 1n commen 1aw L
notlces, to have effect only 1f the speclflc éate flrst mentloned :
became 1nva11c under the "break clause“ prov1sxon cue to the datet
when serv1ce was actually effected Slnce th:s flrst mentlcned |
date dlc nct 1n the c1rcumstances ef thls case become 1nvalld

1t became the ogeratlve date on whlch the lease was effectlvely
determlned._ lhe notlce 1s thuc a valld notlce determlnlng the
lease op 1st June, 1982 L | : T

Thouch Cuttlng <, Derby (snora) was a common law

P.notlce 1ntended to determlne the tenancy at the end ef a term,__z:e'
‘ whlle 1n thls case the notlce neea cnly comrly w1th the “break :
clause“ pr v1sron 1n the Tease and w111 be effectlve to'tfu

iiuetermlne the 1ease other than mt the epd of a term, no good

reason ex1sts why a 1essee thSe leasc 1s by not1Ce Lnder a
”break clause" prov151on llmlted to oetcrmlne on a yartlcular date -

should not be'c1vcn tbe Ftll flnal 6ate of the notlce to QP]OY the"

| beneflt ef hls lease. The rlrst resnoncent was . 1n My v1ew'.
'entltled tc enjoy the dcmlsec yremleS untll mlénlght on lst June,"

31982 It was dlS“OSSGSSEQ at about 9 30 a m. cn that date.. There

A
was thus a trespass aloelt tbe nctlce was/valld notlce under the

Wlth regard tc the 1ssue as to the 1nvalldlty of the o

notlce tc qult because o‘ n01 comrllance w1th sectron 31 of the

_Rent Restrlctlon Actp hr. Daley snbmltteé tnat the learned 1uﬁqe o

was Ln error 1n holdzng that the notlce was’ 1nva11d on thls t

uround He submltted that flrstly the tenancy belng that of a
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lelted company.. Ain relaticn tc.a Gwelling house section 31 cf
the Act 1s 1r;elevant. Thls is so because the purpose of thlS

sectlon 1s to éetermlne in p01nt of tlme whenii& contractual
tenancy ends and a_statuto;y tenancv arises vhlch the Act 1s.
de51qned to proteet blnce however a Llnlted Ccmpany cannﬁt i
be a statutory tcnant of a dwelllng house sectlon 31 1n the :
nartlcular c1rcumstances lacks opcratlve effect.. Secendlm.lf
sectlon 31 is releVant, & reascn stlpulated in the leasc
agreenen+ for 1ta Letermlnatlon is & suff1c1ent reascn for
: purpﬂses of comflylne Wlth Sectlc,n 31 'I‘hlmly the lease bemg one
contaznlnc an obtlon, Sectlcn 31 does not arply because the‘
effec+ of maklnr 1t arpllcable woule be to render tne O tlon T
merlod uncertaln as thls Wﬁuld de end on when the court saw’ flt
to 6etarm1ne the tenancv ané crder eellvery of 'OSSGSSlOR.

o “Ht,:;ranksen s subm1551on te tbe contrary is that
even if a notlce comolylnq w1th a "break clause“ prov151on in
2 lease woulé Otherw1se be effectlve to Getermlne the contractual
arreement as between the 1essor and the lessee, ths w111 not be
SO where 1t is exoressly brov1ded that a tenancy created under
the Rent Restrlctlon ﬂct cannot be valldly aetcrmlned by a notlce
to qult unless tbere is in aéeltlon, compl;ance w1th sectlon 31
of the sald Act. i“urtherF comollance w1th sectlon 31 requlres
: that 1rrespect1ve of the reason prov1ceu for din the lease, the
:reason ﬂlven 1n tbe notlce muSt accltlcnally be one mentlcned in
sectlon 45. mh;.s latter sectwon dctalle the varlous reasons on
.the basis of which alone a court may competently oreer dellvery
Hur cf “OSSGSSIOD-- | | . o j_
| | Mr. Franksoﬁ 15 nct correct 15 eubﬁittingethat theu.
only reason whlch w111 rendar valld a néticé under sectionn3i.of-
the Rent Restrlctlon Act is one Whlck can . be Dlge01~holeﬁ in
sectlon 25._ The act does not spec1fy or otherw1se restrlct the
.scope of the reasons for Whlch a notlce tu qult may be rlven.'

rr‘he reason may be that the house is belna sold 1s bEan c1ven
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in’ trust to 2. charlty or for some other such laudable purpose

or pursuant to a muuually acreec ootlon to deternlne exer01sable

by elther party._ There would ln any such case be & valld nctlce:

comolylng w1th sectlon 31 so that the tenancy createo by the

_lease would be effectlvely oetermlneo,; alternatlvely even 1f

_reason as sge01f1ea 11 sectlon 25 1t wculo Stlll be suff1c1ent

.by v1rtue ol 1t¢' com*llance w1th the terms of the lease, tP -055-'

etermlne the lease agreement anﬁ w1th 1t the optlon, wnether
or not a stabutcry tenancy eo 1nstant1 arlses.ijeé g

Welnbercs ﬁeathe?proofs'uto v._Radclsze Paper Mill: Co Ltd

_(1938) Ch ﬁ37 ano Castle Lahnéry {Lonﬁon) Ltd Vi Read §1955}

10, B 586 In my oylnlon thc learned 3udee erred when he

founc that the notlce olv €300 old not state a reason thereln. plff

stateo thae the Notlce to Cult was clven under the terme oF the

1ease.; Thls cffactlvely brouont ln Daraoraph VI anﬂ thus

_1ncorrorated thls paragraph oS the reason nanely that the lessor ‘lf_a~ﬁ*

was exerolslnc the optlon to determlne the lease Whlch optlon
was mutually agreec on.ﬁa”he responoents themselves 1n paragraph
5 of - thelr Statement rf Clalm ac n1tteo that the Notlce alnelt
allegeély defectlve,_was q1ven oursuant to tha terms of the lease..
The learned 3udoe was, equally 1n error _n fa1 ng to flno that
even 1f An: fact there was nc reason or sufflclent reason stateo
in the Notlce to Ouzt 1t Was not 1nvallo for all purooses and
that it~ éffECth@lV oetermlneo the lease coutract apd wlth it 1;.
the ontlon.; By reason of tnese crrors tho learned 3udgc | E
erroneously concluéed that the 1ease was Stlll allve “cn the 10th7

7exerc1sable when olalntlff sought to

”'The notlce not only conplled w1th-'

exercise and dla'exerc1sc 1t "

the . prcv151on:1n.the ease unde* Wthhalt was glven, but 1t
further stateﬂ a reasop whlch was SUleClent for purposes of -
secticn 31 of the Rent’ Restrlctlon Act._-The*lease was thus R
1awfully and effectlvcly oeterrlnec on lst June, 1982 and the_

option died’ w1th the determlnatlcn of the lease on’ that date._ﬂ~




- 107 -

The cption was thus not ‘available for exercise cn the date
- thereafter when it was purportedly e¢xercisec.

Mr. Frankson in a further alternative submission
stated that«even if - the ¥otice to Quit was effectlve tc
terminate-tﬁe%contraétUal'tenancj;*the”first7rééﬂchdént'was':
entitled to hold over as a statutory tenant under sectlcn 28'

-

of..the: Rent Restricticn Act and s& lonc as it retained

Possession, it was-entitled to the benefits of the covenants
in the.lease including the opticn. ' The isSsue at the outset
is whether the first respondent was capable'cffbeing a

contractual tenancy.. ool Ll

.In.Englanﬂ~itfwas‘held~in“8kinﬁéi'v.fGééry'(1§3l)

2 K.B,.546;thatvthéeonly«perSOn-th*ccula CIaiﬁ-thé-priVilegé
Of;being~afsta£utorywtenant;undér'thefrélevahtJQICViSidn-of

the U.K. Rent Restriction Acts now geéctiobn 15 &f tEe Iﬁéreaéé

of Rent and Mortgage  Interast (Restrictions} Act, 1570 was a
tenanf,whoﬁhaving:acquiredwthe'légél tenancy of a dWellihé3ﬁoﬁéé
remained in actual-possession*théreof'aftef”his-dOntraéﬁual:
tenancynhadcended, |

rIn;Haskins~v.'Lewis“€1931}"2“KiB;'p,-i"ROméisL;J.”.”

speaking on the policy of thé ‘Rént Pestricticn Acts in England
said this at p. 18:¢ -

STt has frequently been pointed cut in
the Ccurts, and it has been pointed.
cut: cnce more by ‘Scrutton I.J. in the
Judgment that he has just ¢given,  that
the principal~cbject of the Rent
Restriction Acts was to Frotect a
perscen regiding in a dwelling house
from being- turned cut of his home,
Where, thérefore’ when thé contractual
‘tenancy comes tc an.end, the. tenant is .
‘- not ‘in physical bossession of any part
cf. the premises, there is nothing in .
““the Acts which'enables him to resist
the claim cof hJslanalora to possession.".
“{emphasis ‘mine [}




In Hlllers*; Unltec Dalrles {Lonoon) lelteé (1934)

1 XK.B. 57 the headnote roads thusa,  h%

-fj:“ﬁ lelted company were the leaseholders
" of a shop," with 1;v1ng rooms above ‘in -

" which ‘their n“nagcr resxceﬁ for the

" purposes of the" buclnessg- on the

- expiration of the lease the landlord.

- claimed ‘posse ssion.  The ‘cimpany olalmed
.. that they were protected. by . the Rent
-j 3Restr1ct1oqs Acts, as oelnq 1n occa“atlon

”jpy thelr menacer.__”, o e : .

ijHelo° That they wele not so protected
Lor@ erght deallno w1th the 1ssue on the ba51s of the
b company belnc the contrgctual tenant Sdld at p..61r

“As 1 unoerstanu tho aroument very ably
,put forward. by Mr. Vaughan in the 7
fpresent case 1t 1s thls, tﬂat as the
~ defendants are a company, and therefore,f'
: oo dncapable of phy51cal possesslop, they
pE s iooughtitorbe rnlaced. inta: p051t10n-better
7 than; ‘and: ¢ifferent: from the positicn of
~ooone whois ‘anvindividual and not a -
S juristic o perscn such as ‘the defendant
'-_qcompany. I ¢annot Follow that argument .
© o atall, IE the rights under the Acts whlch
it are givenito the: statutory tenint are, as
‘this court has: held in: several cases,
o purely personal; I &o not sée how these
- richts can be: v1car10usly enjoyed or how’-:
: [;the pr1nc1ple of dwelling in the premlses
ffﬁbv an agent can be adnltted “-ﬁof.. _ '

In 5. I Dandf Ltd . Fltchcock and Anck. (1954)f29

Ao E.R. 335 the facts Were as follOWSo

un Lanélorc Let a owelllnn house subject to
n S - the: “rOVlSlOﬁS “of ‘the Rent Rcstrlctlons'
e . Acts to a tenant under an agreement which
. provided that elth r the tenant or his
" present manaecr (a.P.) is to reside on the
{fpremlscs ‘and not tc- part with' the posse551on
of “any’ part therecf, ' The ‘tenant did not
- reside in the dwelling house but hlS :
. manager L.P, resided there.. AP, ..
- subseguently became his’ partner. Follow1ng o
. a-notice to quit, the landlord brought.an .. ...
”f'factlon to recover B sse551on of ‘the house."
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Held: The Rent Restriction Acis afforded
protection conly to a tenant retaining
-possession of a house for perscnal
scecupaticntas his: hamu {though-in¢iuding
,”_;_ln appropriate caséss oécupation by his
wife living apart from hln} and not to
one using it, even within the contempla—
ticn of the tenancy ‘acreement, for residence
- by his agent, and- thb,?andloras_wer-,
therefore en+1t1eo to, possessicn..

Dennlnﬁ'L*J at p; 536 said; o

: "Thc teﬂant clalms ‘the protection of the
~*“Rent’ 'Restricticns Acts not becaiise he is
£r+ living there himself, ‘but because HMr.
Paynter is living there. #r. Paynter
himself is only a licensee and has no
‘protection against the tenant but the
“tenant claims to be ‘entitled to the
protecticn of the Acts beaczuse, he says
that occupation by Mr.: Peynter is
equ1Valent to cccupaticn by himself, and
“forthis purpose he Yellﬁs cn the clause
- inthe ‘agrecment. In my Opinion the
‘principle on which this case sheuld be
‘decided was stated by Lord Wright in
CHiller WO United Dulrlms (Longon} Ltd (1834)
1 K.B. 57 where he sald p. Gl°

'If the . rlrhts under the Acts whlch are
given to'the statutory tenant are, as
.-this: court has held in several cases
copurely -perscnal; I do not ses how.
.these rights - can be vicariously. enjoyed
.or_how the frlqclple of dwelling: 1n the
premises by an agent can bz aomlt_ ?

“If the ‘tenant Wefé“Enabled"by'thc'c‘ause in
'ﬂ“this*agreemen*'tu’claim'the_ xotection of
the Acts,; it would mean that a limited
company by a like clause coulé cbtain
protecticn and ‘that would be. contrary to the
~pr1n01ple involved in Hiller's case. So
aisc, the tenant could by the ¢lause’
obtaln tho benefit of the Acts in respect
~of ‘this hcuse,  he mlﬁht a6 soin a
“similar way-for half a dozen houses, and
“he might be atauutC;y ‘tenant of half a
cozen .., -such consequences can never have
o been inténde”-by'Par1i¢meﬁt and ‘I de not
‘think the clause in the aﬁreem@nt can be admitted
"to have sucp an effect

_Sectlon 15 ﬂf the Increas of ont anu Mortgaﬁe Interest
(Restricthns)fACp;(lS?D)'{UEK;} providesgSijaf as is material

as follows:
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R Conéltlons of Statutory Tenancy -
. A tenant who by virtug of the - s
LIt provisions of ‘this Act vetains :
. ... possession of any dwelling house to.
' ‘which'this ACt appiies shall so long
" .as he retains pessession, cbserve and .
S beentitled to the benefit of all the
terms and conditions of the original .
. contract of ténancy, sSc far as the
- same are consistent with the .. . 7
[ provisions ‘cf this Zct, and shall be T
coooentitled toigive up. possessgion cf. the;;;&.-
f,fdwelllnc—hOLSC only en Giving such’
- notice as would have been’ requlred
YU under the original contract of RIS
- tenancy,: orﬁ_lf RO notlce would . have
“beéen so required; on ¢iving not - less
than three months“ not1Ce;W“H1_ _

.Sectlon 28 f our Rent Restrlctlon Act rrov1ues thu5°~-7”

_Conmltlons_f““ZQ ( } A Tenant who, unoerau--
.of SBtatutory . - the provisicons of this T
. Tenancy . - .Act, retains.possession .-

“oflany premiseés; shall,
.80 long . as he.retains . .
- Aksgession, observe ane\?"”
tjﬁne_entltlec whether as.
" against-the landlcra;

. .ctherwise, to the beneflt
ef 811 the tcrme and
¢enditions ¢ the crlclnal

contract of ten ancy, so far'-
~..as the same are consistent .

- with the provisions of this

L Act, and shall be entltleo _

to'give up possession of the -
-gremlses ‘only cn giving such -

. notice asg wculd have been
reguired under the original

'_jcontract ot tenancy.ﬁ_.- -

It w1ll be seen that S 15 of the U K leﬂlslatloq

and §. 28 (1) of our Peﬁt Restrlctlon ect dlffer nalnly as to

the words any premlseé" whlch are subqtltuted 1n our Act for
"any twelllnmuhouse“ in" the U K leqlslaulon.; The use of the

werds_“any premlses“ was' necessary ;n our leqlslatlon because

our Act in audltlon'to-ayplylnq to awelllne houses to whlch

o

alone the_ Unltec Kl qi om 1erls tlon a*“lled 'also apmlzeu to
public and commer01al bulldlngs whlcn 1n the Unlted Rlnc&om are

dealt w1th unéer the rubrlc of bu51nese prenlses 1n a’ separate

viece of lGQISlaLlOn namelﬁ_tho Ianﬁlore ane Tenant Act

1954 Part II
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Part II of this Act applies tc "any Tenancy where
the property compriseé'in'ﬁhefﬁehéQCY-iSzérgincludes premises
which are occupied:byﬂthégtéﬁaﬁtfyk;;, £0#_the phrposes cf a
business". ' The term “business™ has been given a very wide
meaning by juditiél_deéiSiqyé;;°Itfih¢lﬁ595_trﬁdé}iprofession,
employment and activities;daifiéE:cn“ihter.élia in:shops,
cffices, factorles, clubs,_no ‘1tals, Sﬁrgefies}ilaboratories
and_ scheols which are all buslness;preﬁiées.;fBﬁSihess premises
also include bafé*lanﬂ;'[ltfseeﬁs clear that,bﬁéiﬁess premises as
construed under the Landlérd and Tenant zct (1854) (Part II)
comprehends "public ‘and commercial buildifnce in ocur Rent
Restriction Act;_g_“
The landlcrd and Tenant nct 1954 provides securlty cf
tenure to tenants cf bu51ness Prenlses by providing that a
tenancy-wlthln_Part II ﬁshallihotj¢ome_to an end unless terminatecd
in accordance with”thefpiovisidﬁ§ df:this Part of this Act.®”
These provisiéﬁS pr6viﬂe f6r§f’
(&) Wotice in statutrry form not being
: less than si% months nor more than
relve months being served by the
1ancflorc, un the tenant
1b),mbe tenant w;thln twe months of
e recélving the. notlcc, serving written
notice on the landlord statlng that
he is not willing to give up
ossess;on of tbr premiscs,
~{¢) The tenant not”leSS”than'twonor nmore
than four months of the receipt. of .
‘the landlord’s notice applyinc to the
__approprlate court for a new tenancy.
(d) The landlorc orpCSan the grant .of . a
A few tenancy and establishing his
_oppositicn. on specified. statutcry ..
“grounds in the absence of which the
_Jcourt_ls bpund.tu_érant & new . tenancy.
e} The court in its .discretion .on failure .
©“of ‘the landlord to estaklish his
. Gppositicn, granting a new tenancy.to
- teke effect from the termination date
_of the existing tenancy which is the

" date on which ‘the statutcry notice is
linited to expire. : -
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These prov151ons of Part II of the above Ect namely ‘:7‘ﬁef .

sectlons 23 24 25 anc 26 w1th 1nconsequent1al moelflcatlops

"have been ccmpreesee 1n Sectlon 2 of our Rent Restrlctlon ACt

tnercby establlsnlno w1th1n 1ts amblt an exclu81ve reglme

reculatlnﬂ the securlty of tenure of punllc ane commerc1al

bulldlncs on- llnes sunstantlallg ln narl materla W1th the-;egtite” S
Landlcrn ané Tenant Act 1954 Part II.- Our ACt nrﬁv1ees for a”
mlnlmum-of twelve months notlce to be glven by tbe an@lord to
deternlne tbe contractnal tenancy-y It prov1des for the tenant~ ~~¥f:ﬁ
notifying the Lannlord at 1east three nonths before the exflry .

of the notlce- :. that he or 1t uoes not 1ntent to give up the'Fnz;;;;“f

premises: at the @ate of termlnatlon ane for th or it adeltzonallv

within' the sane prescrlbec per;ou to ap ly to the Court for an’

order substltutlnc a2 new data for termlnatlon of the contractual-'

tenancy. The*comfetent court 15 then empoweren, 1f the Landlorﬂt”'

establlshee;hls cesefas is aagronrlate uneer Sectaon 25 to make

an ordexr elther Chnflrmlng thL Wotlce, or lelng a new date ut.*t
to twelve months from the orlﬁlnal ternlnatlonwgateuln the

notice as the new termlnatlcn uate on the explratlon of whlch
notieefthe tenant Purusant to the order mus+ vacate the yremlses. D
Tﬁne:aztenant of a-“unl1c and or commerc1al bullclng under the
schemeaof sectlon 26 cf our Ltt; (as wnule 51n11arly aﬁpear to

be the case of a tenant cf bLSlness premlses 1n the United

Kingdom under the anulord ann Tenant Act 1954 Part IID cannot

ever become a statutorv tenant because throunhout his tenure and
until he vacates the rremlses he 1s a contractual tenant Ly

virtue of his mrlrlnal tenancy Wblch lS eetermlned by the notlce-'
tc quit which notlce may be extendeﬂ by the court uncer section

26. 1In the Unltea Klnqﬂom the tenant s1m11ar1y remalns throuohout.
a contractual tenant by the wrant to hlm of a new tenancy to

take effect eo: 1netant1 w1th the eeternlnatlon ct the immediately

pre-existing contractnal tenancy._-




-113-

From this it follows in my cpinion that the statutory
tenéncy of whicﬁ'Section-28'ofnoﬁr*&c£:sgéaks,"aibeif using the
expressioﬁ "any premises" mmst be construed as statutory-ieﬁéncy
iﬁ~relation'té"@remises of ‘the nature of dweliing'hduses.} T
find,$upport £6r this opiniohnfrom the‘furthér-féCt'that the

expression "businéss statutory ténancy"” used by Seller J. in

CastlefLaundry {Londen) "Lt v. Read (supra) has been described

by Harman J. in Weinbergs Weather Proofs Ltd v. Radcliffe Paper
Mill Ltd (supra) as being merely "a COnvehiént1§hfaSe." "
Speaking of this expression he said this at p. 445:

" "This is a convenient phrase so long as
one does not ccnfuse it with the so-
called statutory tenancy under the
Rent PRestrictions Acts, that, of course, -
being not'a tenancy at all, whereas
having recard tc the language used in

“the Act of 1954, the term must be ‘thought
cf as continuving by way of a statutory. .

. extension’ {seé¢ the cbservation of

- Denning L.J. in H.L.,Bolton.(Enqineering)
Ccs Ltd 'v. 'T,J, Graham & Sons Ltd where

o E he Al s
_hﬁ\dvfx_ﬁhe Lol}owlngqappegrsg,

"In -his Lordshir’s cpinion the. right -

view ‘was that the commcn law tenancy
g_.Subsisteﬂ:with_a.statutory_variation
as’ to the mode of termination’).”

Acain in Sscholl Mfc, Co. 1td v. Clifton (Slim-Line)

Ltd-{1967}“Ch.-41-Lbrd"Diplo¢k ih'&ealingIWith & BuSinGSS-ténancy
under’ Part TII of the Landlord and Tenant Act 1954 said this at
p. 51z | -

"The argument by Mr. Francis for the
defendants ... depends upon drawing
a’diatincticn between a statutory
tenancy and a contractual tenancy, -
a ‘distincticn such as is created by
the Rent Acts dealing with dwelling=
"' houses., In the preésent Lot the
draftsman knew better than to do . .
this, 'There is nc such dichcotomy.
.. There is but one tenancy of which ..
- the terms which would otherwise
govern its coming.to an end are
~ modified by the Zct. It is true
that the tenancy may. continue by: .

virtue of the Act, after the period
_.at whichp_apart_frqmyPart>II;of.the
TAct it would have come tc an end,
but it is throughout cne -and the.
same tenancy.” ”
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. In my view sectmon 15 of the U K. et and - 'ectibn"“
' are

28 of our aetlln “parl materla“ notw1thstand1ng the substltutlon','

in our: Act OF the wores “any prenlses“ for the Words “any
dwelllng house" 1n the U K Act The woras “any nremlses“ as
eerller stated must be; coqflned to rremiees ‘in the nature of
dwelllnh houses,g hny reasonable 1nterpretat10n by the Engllsh
Ccurts of sectlon 15 ought the*efore to commene 1tself and be
rersuas;ve authorlty in 1nterrret1ne_8ectlon 28 of our Pct
:ﬁ I am persuade@ bv the er1nc1§le Of constructlon of --_“_
thp tnited. Klnqdom Act. The pollcy of the Salu Act 1n my V1eﬁ“
coincides w1th the pol;cy cf uue Act relatlve +o tenancy of ¥5~f
dwelllnm:houses; T is tc otve securlty of tenure to tenants
in phy51ca1 occupatlon cf owelllnc hcuses as thelr Lomestlc 5'”;
ebode.gémhe cec151cns 1n the cases earller c1tee endlnﬂ wzth

S.L. Danéo Lte v. hltchcock & Anor. (supra) commene themselves

to me. I accorelnqu eéopt the reasonlnc 1n those cases, and

applylng the prlnc1ele to the case now in p01nt, I hold th&t thef

‘flrst reseondent Dy v1rtue of belnc A lceal persona cnly i. e.. f"

an lncorporatec cenoany, cannot bt a statutorv tenant.a-Further,

that 1t doeq not becume ‘al statutOty tenant by v1rtue of the factﬂt
that the seconu'resronoent 1s 1n'uccupat10n as 1ts acent._ The |
second respcrtent un the ev1cence 1s nct a sub tenant ﬁut onlv
a llcensee of the f*rst respundent.. Nelther of the two
respondepts 1s therefore a statutory tenant, entltled to
protectlon of the Rent Pestrlctlon Act as applleu +0 statutory

tenants._

ln the 01rcumstances the subm1551on oF Mr. Frankson3’

that the optlon.was alternatzvely capable_oF belnc exer01sed

while the flrst resrontent was a statutcry ttnant, merlts no
further con51deratlon. | | T |

_: Mr. ﬂaley COlealnS that dameqes for trespass Oucht
not to have been awardec agalnst the appellant ln favour of thc

first and second respcndents._ Ee’ suhmltteé that 1n relatlon to
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the seconé resgondent;sherwasfneither;a tenant nor-a licensee .
of the“appellént;-‘sﬁe;was mereifia licensee of the first
respopéent.; She éould succeed in-an-action in trespass cnly.
on:thé?hypothesis,that,thegfirst{respondent,.On whese authority
she was in occupation was itself lawfully entitled to
possessioﬂ-on}June 1, 1982 either pursuant to. the lease agree= .
ment.o#:uﬁderrthe.Rent-Restriction,kct.;_But_says-Mr; Daley
the fiﬁst_respondent was neither entitled to pcssessicn under .
the lease:norqunderathe-Rent.Restriction Act. Further, and in
any case, the appeilant had . lawfully exercised his right.of . .
re-entrv and for this he was not liable in trespass. .. ..

_The learned sudge.-in dealing with -this aspect of :the.
mattérrsaid this.at p. 119

"Entering . as he did on an-invalid notice
ocn the lst. June Defendant is liable in
Trespass and I.sc hold.” : D

~.The -learned judge did:not. accept-the appellantis ... .-~
contention that he lawfully -re-entered and effected a forfeiture
of the lease.for waste and cther breaches of covenant. He said

thiss ; P e o
"It is significant that cn the nicht of
“this entry by defendant ‘when the pollce'

_ came he did not mention this aspect of
' the matter (breaches of covenant}) but -
told all and sungry that he had thrown
odt second-named Plaintiff as ‘she ‘had
._clsobeyeo his Notice to Quit! &
“perusal of Exhibit I by learned ccounsel
seems tc have led tc the inclusicn of
this paracraph {paragraph 17} .........
particulars follow as 17 (1) (z) toc (s)
anct 17 {2) supra. This DLocess of

.. ¥e-entry could nct be exercised as 2
forfeiture of the lease without first
_ giving second name plaintiff an
"ckﬁortunlty cf remecylno this breach,
none given her.®
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As to the rlrht of rewentvy M ‘_ aley 1n hls wrltten:_’

.sunm1551cn statec that 81nce the'learnee_juace hae found that

on hay 24, 1982 the flrst resaoncert s agent narely the seconﬁ
respondent hae been notlfled of breaches nf covenant 1nc1ue1ng:
the fact th t the appel ant 5 pflzed furnltur ‘was m1551nr an
she had also neen notlflea that the ap ellant wculd be takznﬁ
posse551on_on 1st JLna, he, the learned judce, shoule have ._
found that the aprellant haﬂ lawfully reventered for breach of'
covenant 1Fdeieneently of the notlce co qult o I am not o
Persuaeee by thlS subm1551on.~ctJt o | R | | S _

| "_;”he reasonlnc of the learnee Jucce as dlsclosed 1n
tﬁe5aﬁete extract from hlS judarcnt 1s faultless anu there can;;_h”
be no 6oubt whatsoever that the scle ane exclu51ve reason why |
the ar ellant took Dosse531cn of 6 harv1c 0 ose on June 1, 1982
was beCause 1n hlS v1cw the 1ease hae been lawfulxy QGtEIﬂlﬁee
by the hotlce to Oult Whlch haﬂ been glven.; Pe entry for breach

of covenant hac not enterec the appellant S mlné enﬂ hls.

,re-rosse551on ot the rremlses was not For thls reason.aﬂtjtujgﬁ-
The learn ; i_ (T TS'awarG CF damage for trespass is.

baseo on hls ;1nc1nﬁ that tbe Notlce LO Pult was 1nvalld The{}f”

notlce to qutt 1s hcwever not 1nvalld as carller hereln stated.Jlaa

FOWever,_the contractual tenancy hau not Vct exnlrec under thei,
valld notlce when the agrellant for01bly reanossesseﬂ hlmself B
:of the ﬁremlses.} There was thus a, tresrass albelt not on the
basis en whlch the learned 3udce awarﬂec danaces.. However,uﬂ:;
-51nce the 1earne6 ju@re hae found that even 1f the notlce wae
“valid for lst June, 1902 there woulc stlll have been ‘2 tre pass,_a
hlS award of damaces oucht rot to te clsturbe

f.m:ﬂ.'aley 1ﬂ thls aprea; asks that the jngment 1n

enterea in ampellant s favour for°3
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(i) Possession of the cremises
{ii} = Damages pursuant to paragraphs
17 and 18 cf the appellant’s

counterclain, such damages to
. include damaces disallcwed by

' the learned judge,
(iii) mesne profits or double the

net annual value ¢f the premises

at the rate of $15C.000.00 a

. year from .the 19%th June, 1982 .

until possession is delivered up,
':(iV3" *damé¢es”£0f”tréSpassVin respect
of the fixtures, tools. and e
- furniture on the leased premises.
fThéSe'reliéfS'are the same és weréJsoﬁ§h£7by théw.'.f

appellant in paracraph 20 (1) tc (4}fdf hiS'Couhﬁéfciaiﬁ.'ufhé
responéentS‘by”respon&ent‘s'ngticesién'the other hand soucht a
variation of the judgment by the substituticn cf'a'jﬁagment
dismissing the appellant’s counterclaim insofar as judgment hac
been’ ¢iven'on the Same. For the firSt'réé?cnéent'Mi. Franksen
submittéd that the judchent on the counterclaim was inconsistent
with the learned judge's findine that the entry cf the appellant
on the premises was illegal &nd cénSequéh£i§ his dééupéiidn. |
therecof was illegal because tﬁefﬂdticé'té'guif was inﬁaiid;stEé
option ‘had additicnalIY'been-pr&pérly”éxérciseﬂ bf the first
respondent, “thus the appellant had nc richt of occupation. The
pith ‘of Mr. Frankscn's submissicn is that whatever the appeilént
expended on the premises t6 make qodd, breaches of covenant was
voluntary and gratuitous expénditure not reguested by tﬁeﬂfifst'
respondent who wéé*the'owﬁef'of’fhétprémiséé:by virtue of
exercising the option. There is a fallacy in this arqument.
The fact that a lessor may have wrongfully dispossessed a
lessee and ‘so become liable in trespass does not ¢isentitle
him from damages for breaches of covenants by the lessee prior
to the latter's wrongful eviction, and if the lessor while in
occupation repairs the breacheés of covenants by the erstwhile

lessee there is no principle of law which would disentitle the



SO dlsentltllnc the appellant from rel

'lessor from relmbursement of exoendlture reasonably lncurrec,'5:
.Araln even esaurrnc that the Flrst resooncent haa 1awfully |
';exerc1sed the optlon anﬂ therebv becane the beneflclal owner,
'fthe appelrant coes not therebv become a stranger to the o
'pronerty.] He has a v1tal 1nterest thereln Unbll the full
.purchase Prlce 1s pa;d anc 1f whlle 1n pcsse551on he 1ncurs.

:expenélture to arrest &eterloratlon-tc}the oremlses whlch

-expenclture shculd have oeen 1ncurreo by tne prospectlve

@urchaser qua leesee,P therebv perserv1ng the oroperty for

.ultlmate dellvery to the sala ourchaser, I cannot see how such

expenﬂlture could oe consaderec as voluntary and cratultcus

u'sement._

“For 'ﬁhe_secone'reebcncent, hr. Codlln adopted the
subm1531on of Mr._Frankson.e HL further suhmltted that as there
had been ne notlce served on the responcents to rectlfy the"
breaches of covenant orlor to tne lanclord hlmself embarklnb
on the exoendlture 1t was as’ "ccnsequence,.1rrecoverable.' The

short answer th thls subn1351on 15 that there was no stlpulatlcn

for the c1v1nc of notrce 1n the lease and such not;ces in any

case relate to the exerc1se of the rlght of re-entry an
forfelture._ o not1Ce need be czven by a 1esscr 1n rosse551on,_ﬁ.

to a leasee Whu ‘is. nc 1onoer rn oossess;on to rectlfv breaches

_of covenants as a conﬁltlon oreceocnt to recovery by the_ essor R

of ﬁanaces for such breaches of covenants rectlflea by hlm.fj;:f
There 15 no merlt 1n the Resooneent s notlces whlch are__~

accordlncly dlsmlssee.;,

Revertlnc to the a pellant‘s counter—clalm the learnee f}f:

juece s judﬂment dlsclosed by 1nference that, had the flrst

respondent falled in its clalm to posse531cn, the apﬂellant wouldﬁf?L"'

have been entltlec tc camaces belng mesne proflts,_ln addltlon tovﬁ*
daraoes as partlcularlsed under oaraeraph 18 ‘1) (11) (111) & {1v)

of the Defence and Counterclalm, belnc compensatlon coasequent on S
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his.beiﬁgﬁdeprived:of‘@OSééééiOn#ﬁnéer?fhe“intéridéﬁtOrY“””
injunction. -
The learned judce disclosed "this much when he - °
adverted to the-appellant's clainm for relief under paragraph
20 (1) to (4) of his counterclaim.” He said this at page 1265
"23. (1) Defendant cannot ‘get possessicn
as Plaintiff in possessicn as the _
-+ purchaser pending completicn ‘of the "+
sale.

{2) Damaves paracrayh 17 breach Of L ey
‘covenants . | ”$19;719"'

-Damages~paxagraph“18*(v) Sécﬁritz‘

 Guards vs._ Second-named Tlaintiff sf' 9, 2gg__
"'-—only' SR — P— R A $29 G185

(3} Homesne profits recoverable
as ccunterclaim fails on 20.1. 1In
“any case’on 22nd October, 1882 in
the interlocutcry proceedings my
‘sister crdered that plalntlff
continue to pay for use and
“eoéupation of ‘the premises-in ‘the”
amount spe01f1eé in Lb= 1ease.__“

(4) Hot recoverable as Plaintiff is
‘not-a trespasser.  Section 18 (1) -
{iv) dealing with losses occasioned
by ‘his having:te leave the premises
on 1Sth June, 1382, not recoverable
as Plaintiff succeeds in the ‘action
and was justified in seeking and
-~ chtaining Interlocutcry Injuncticon.”
‘The'noticé determining the leasc is on my findific valid.
It effectivély detérmined the lease s0 giﬁihg“therappellant“éﬁ'
immediate right to ‘possession ‘Because the first respondent did
not become a statutory tenant. The option equally was not validly
exercised and accordingly the first- respondent was not entitled

~to continue in'possessicn after June 1, 1982, In the licht of

~these concliusions and consistent with the view of thHe learned’

judge; had his conclusicn ‘beén the same as ‘mine he ‘would have =

viewed the'grant c¢f the interlocutory injuncticn in retrospect as
‘having been unjustified ‘and he would ‘have awarded the appellant

"_damages~in*additi®n”to‘mesne'@fcfits arising*from the crant of

‘the said interlocutcry injuncticn. These damages he has however

-l



-nOtfquaiifiéﬁ'_ It w111 therefora be OPen to the appellant to o

f.[effect recovery cf the smne,_7ﬁ°

In conc¢u510ﬁ and for the reasona hereln mlven I wcula”f

-.gllow the apyeal by the anrellant acalnst the judgmeﬂt "lVbn

.agalnst him in favcur of the re ondents 1n relatlon to spec;flcg_”'

~£perrormanceilﬂi woul@ further allcw +he akrellant s arpeal

-

-_to the or@er for nossea51on ang woulu accoro1nr1y vary the

Judmmcnt on- the counterclalm dy chlnq to that 1ugcment an che;.jj

aga 1pst thu ulsmlssal o* tbat Dart of hlS counterclalm rclatl glzf"

3fcr aossesglnn cf Marvlc Clore w1th1n ?G dcys of the cellvery;- f'”

oF thls jhdﬂment anv fcr mesne proths to bf assessed I wculg' ;
ddlthD c1ve juuwment for the losses ucca31oned by the  ,'

-.Grcn of the 1nt¢rlocutory 1njunctlon to be asscsseu.'“

e ”he resgonuent's nﬁth»S ﬁs' eer?lcr statcd are

-dlSMlSSEL w1th costs to the apﬂellant._f 




