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ROWE: P. (Dissenting)

The appel [ant sought fto move the Court to set aside the judgment
of the Full Court wherein It was ordered that:

- "1. The Notice of Motion Is amended by adding

(\ / an application for 'an ORDER that the
Applicant be discharged pursuant tc the
provisions of the Fugitive Offenders Act,
1881 (U.K.,) (Cap. 69) on the ground that
by reason of the application for the
return of the Applicant not being made
in good faith in the interest of justice
or otherwise, it would, having regard to
all the clircumstances of the case, be
unjust or oppressive to order his return
upon the expiration of a certain or any
period or at ail,

2. The application further fo amend the
e Notice of Motion to ADD an application
(\ﬂv for a Declaration:
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" 'that the fundamental rights of
the Applicant to protection from
arbitrary arrest or detention
guaranteed by Section 15, Sub-
section (1) of the Constitution
of Jamaica (in particular by
paragraph (j) of the said
sub~sectlon) has been, is being
or is likely to be contravened
In relation to the Applicant’
Is refused.

5. The Orlainating Netice of dot! .
3., The Originating Notice of Motion 1s dismissed.

4., No Order as to Costs.™"
Three grounds of appeal were filed on his behalf viz:

"1, That assuming that the Fugitive Offenders
Act, 1881 (U,K,) (Cap. 69) continued in
force I'n Jamaica after the 6th day of
August, 1962, the Supreme Court erred:

(2) In refusing to discharge the
Applicant/Appeilant In ‘
- exercise of the powers con-
. ferred by Sectlon 10 of the
sald Act (hereinafter
refefred to as 'the Act');

(b) Tn holding and adjudging:

(1) that the Warrant of
Apprehension by the
Authority of which
the Applicant was
arrested had been
validly issued having
been endorsed by a
Judge of the Supreme
Court and not the
Minister of Justice, -
contrary to the ‘
provisions cf Sectlon
3 of the said Act, and

(i1) that the Warrant of
committal issued against
the Apptlicant by the
learned Reslident
Magistrate under
Section 5 of the said
Act was valld because
the Warrant purported
on its face to have
evidenced the Maglistrate's
satisfaction that the

. offences for which his
return was requested
by the-United Kingdom
. colony of the Cayman
sreve-ob8lands Mere toffences
wasRigtined and referred

to/In Sectlon. of (the) -
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" 'Act as ‘indictable offences

punishable eeeesseseas by
impriscnment at hard
labour for a term of
twalve months or more!
when there was no evidence
adduced before the
Maglstrete capable . of .
sustalning any such finding,
. having regard to the true
meaning, the spirit and
the intendment of the said
Section 9. ‘

2. The Supreme Court erred in holding and
adjudging that the Act was capable of
belng and/or was preserved as existing
faw within tThe meaning and by virtue
of the provisions of Section 4, sub-
section (1) of:the Jamaica (Constitution)
Order In Councll, 1962, and/or contlinued
in force after the 6th day of August,
1962,

3, That the Supreme Court wrongly exercised
Its discretion in refusing to grant an
application for the amendment of the
Originating Notice of Mcotion herein to
ADD an application for a Declaration
that the fundamental rights of the
Applicant to protection from arbitrary
arrest or detention guaranteed by
Section 15 Sub-section (1) of the
Constitution of Jamaica (in particular
by paragraph (j) of the said Sub-section)
has been, is being and/or is likely fo be
contravened in relation to the Applicant.”

Prior tfo the commencement of arguments by the appellant, the
Deputy Director of Public Prosecutions supported by the representative of
the Attorney General took several preliminary points. In relation to
Ground 1 (b) (i) & (ii) they argued.That_This Court has no jurisdictlion
to hear an appeal in respect of the matters arlsing from those grounds
because they relate to a decision of the Supreme Court in a criminal
cause or matter arising as they do from Habeas Corpus proceedings under
the Fugitive Cffenders Act and both on principte and authority It is

settled law that there is no'appeal in relation to those matters. They

refled upon the decision of this Cburt In McGann v. U.S,A. (1971) 12

J.L.R. 565; (1974) 18 W,1.R. 58, R. v. Governor of Brixten Prison ex arte

Savarkar (1910) 2 K,B. 1056; ‘Exparte \e @rbg (1914)-30 T.L.R. 249,

P
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In FeTation <o Ground 1 (2) the objection in Iimine was that

.., ho gppeal Ites to this Court fouching-proceegﬁngs.uﬁder Section 10 of
... The Fugitive Offenders Act, 1881 (U.K,) as a decision under that

sec+lon is a decision in a criminal cause or maffer and is in a simllar

poslflon To Habeas Corpus proceedings in. respocf of.which there Is no
provision for appeal to This CourT. They sald finally that Grounds 2
and 3 did not raise appealeblie polnts as the méTTers.wl¥h which these
grounds weré‘concerned did not have an existence which is éeparafe and
Independenf from The criminal cause ot maTTer in relation to whlcﬁ the
Suprnme CourT gave judgmenf. |

Mra Macau!ay readlly conccded that fhe proceedlngs contemplated

under Ground 1 were In a criminal cause or matter and dld not fall under

Part IV of the Judicature (Appel late Jurisdiction) AcThdf Jamaica. He

sald, however, that these matters fall to be decided under Part 11| of
the Judicature (Appellate Jurisdiction) Act which Is headed "Appel late
Civil Jurisdiction™ and especizally under section 11 (1) (i) which provides:

"No appeal shall lie without the leave of
the Judge or of the Court of Appeal from
. any interlocutory judgment or any
~ Interlccutory.order gtven or made by a
judge except;

(i) where the liberty of the
suchcf or the custody of
infants is concernus.”

In fhe cburse of hls submissnons Mr, Macaulay sought to persuade
the: Courf that The decisron nn McGann v. U.S5,A, supra was per Incuriam and

Vit ’»‘4",-;\

ought not tc be followed.: He cited and relied upon a number of Privy

Council decisions including: Commlssioner of Stamps Sfratfs Settlement v,

3 gy s,

Oeithong SWA (1933) A.C. 378 EaTon Baker V. QULen (1975) 13 J,L.R. 169

1 2oura v, R (1953) 1 All E.R. 827; Adegnenro v. Akintola et al (1963) 3

All E.R. 544 to support his proposition that the Jamaican Court of Appeal

b
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had erroneously had regard to sectlon 47 of the English Judicature Act 1873,
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5.

In the course of this exercise, Mr. Macaulay referred us to Sections 41

and 47 of the Supreme Court of Judicature Act 1873 (U.K.), the Crown

Cases Reserved Act 1848, (U.K.); the Court of Criminal Appeal Act (1907)

(U.Ke); the Appellafe Jur!sdlcflon Act 1876 (U.K.).

ln'my opinion the case of McGann v, UsS.A, supra, was correctly

declded, It is not per Incuriam, and It is binding upon this Court. The
effect of Thaf decision is that there is no right of appeal conferred by
law on Thls CourT To hear an appeal on a refusal by the Full Court of the

Supreme Court To granT to the appellanf a writ of Habeas Corpus. The

~preliminary obJecfnon by the respondent as It concerns Ground 1 of the

~_Grounds of Appeal succeeds.

Ground é which queéfioned the continuance-in force of the
Fugitive Ofrenders Act, caﬁ only be the subject of an appeal, if having
regard to the *érms 6f that complaint, the point of law does form part
of the reasoned judgment of the Full Courf I understand fhaf'The Full
Court has not yet prepared its Judgmenf. 1

Mr. Macaulay argued that the refusal of the Full Court to

~grant the application to amend the Originating Summons to enable the

appel lant fo apply for rellef under section 15 (1) (j) of the Constitution
was a éefermlnafion under-eecflon 25 of the Constitution and therefore an

appeal lies as of right. That secflon provides:

“ﬁwv"pefeenmshaL|—bc deprived of hls personal
., liberty save aszmay in_any of the following
" cases be authorised by law -
(j) for the purpose: of preventing
the unlawful entry of that
person intoc Jamalca, or for
the purpose of effecting the
expulsion, extradition, or.
other lawful removal of that
person from Jamaica or the
taking of proceedings relating
thereto,"

AN
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Mr. Macaulay relied in argument upon the decision in Madzimbamuto v,

Lardner-Burke & Another (1968) 3 All E.R. 561 and sectlion 25 (3) of

the Constitution of Jameice.

In my opinion section 25 of the Constitution grants an entirely:

) new remedy to a litigant which Is separate, distinct and different from.

the remedies avallable at common law, Section 25 of the Jamaican

| Cons+i+u+ion s similar to section 6 (1) of the Consflfuflon~of“Trlnidad

and Tobago as to which the Privy Councll said in Maharaj w. Attorney

General (No. 2) (1978) 30 W.l.R. 310 at 319

"The right to apply to the High Court for
redress referred to by section 6 (1) Is
expressed to be without prejudice to any
other action with respect to the same
matter which is lawfully available. The
clear intention of section 25 is to
create a new remedy whether or not there
was already some other exlsting remedy."

A distinct right of appeat is conferred by section 25 (3) of the
Constitution upon ény person who: maintains that he is aggfieved by any
determination ¢f the Supreme Court made under an application to that
Court complalning that the provisions of sections 15 and 16 of the
Constitution have been, 1s being or Is likely to be contravened in
relation to him, The refusal of the Full Court to grant an application °
for the amendment of the Originaflng Notice of Motlon to add an applica-
tlon for a Declaration that the fundamental rights of the applicant to

protection from arblfrary arrest or detention guaranteed by section 15

(1) cof the Constitution Is a determination within the meaning of section

25 (3) of the Constitution and In my opinicn the apbrlcanf has an appeal
this ) _

as of right t *+* Court from that determination. The preliminary

objection in relation tc ground 3 Is wilthout merit and In my opinion ought

not to be upheld.,

ORDER: Havlng heard the judgment of Wright, J.Af;aand Downer,

J.A., (Ag.), read by Wright J.A., it s ordered that by a majority, the
Prel iminary objecfions'1n,relaflon to Grounds 1, 2, 3, succeeds. The

appeal Is therefore not maintainable and Is dismissed.

‘:wf



l'ﬂ%

WRIGHT, J.A. and DOWNER, J.A. (Ag.):

In This case the fugitive Thompson seeks to Invoke the jurisdiction

of this Court to appeal fromthe decision. of the: Supreme CourT whlch dlsmlssed

Pattersor;” Walker and Panton JJ. Because of the-importance: of The issie To be

hS

delermlned'and tThe cogent submissions of counsei it is“nécessary to refer

extensively To The Two documents Filed and to advert to ‘the previous course of

proceedings m This Court.

Thp matter firgt came before Kerr, Campbell JJA and Downer JA (Ag.)
on 20th of July and afler being stood down on the 21st, was fixed for the

24th durlng which time counsol for lho respondents indicated that they would

e e T
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raise a prelnnﬁ:;}y point as to the jurisdiction of the Court of Appeal to
hear the matter. On that day counsel on both sides‘soughl the Court's
permission to have the matter taken out of the list and fixed for another day.
fn this regard, it shoyld be mentioned that Mr. Hamilton, Q.C. appeared for
the fugitive initially, while leading counsel for the respondents have

remalned unchanged.

That this appeal arises from proceedlnéé pursuant to The Fugitive
Offenders Act, 1881, is evidenced in the Order of the Supreme Court paragraph
! which reads: °

1. The Notice of Motion is amended by adding an
_application for fan ORDER that:the Applicant

be discharged pursuant to the provisions of
the Fugitive Offenders Act, 1881 (UK) (Cap.
69) on the ground.that by reason of the
application for the return of the Applicant
not being made in good faith in the interests
of justice or otherwise, it would, having
regard to ali the circumstances of the case,
be: unjust or oppressive to order his return _
upon the expiration of.a certain or any period:
or at alf'.”

The other paragraphs read as follows

"2. The application further to amend the Nollce
of Motion to ADD.an appllcallon for a
‘Declaration 'that the fundamental rights of

" +hé Applicant to protection from arbitrary
arrest or detention guaranfeed by. Section 15
Sub-section (1) of the Constitution of
Jamaica (in particular by paragraph (j) of
the said Sub-section) has been, Is being or :



80

is likely o be contravened in relation fo the
Applicant! is refused.

3. The Originating Notice of Motion is dismissed.
4. : No order as fo Costs.™
I+ Ts important to ndTé that the heading of the Order reads, “Formal Order
on Originating Notice of Motion"™ and has a curious sub-head which reads:
"IN THE MATTER.OF DONALD ANTHONY BEVIN THOMPSON
| AND

IN THE MATTER OF AN APPLICATION FOR A WRIT OF
HABEAS CORPUS AD SUBJ ICIENDEMY

In the l|gh1 of this it is pertinent to question whether there was cver an
application for a Writ of Habeas Corpus.

The only other document filed was the Notice of Appzal settled by
the experisnced junior counsel W. Earl Witter and filed by Carlton Williams,
Attorney-at~law. |t makes interesting reading. The recitals specifically
state that this appeal is from tha whole of the judgment of the Supreme
Court given at the hearing of an application made pursuant to +he provisions
of Section 5 and 10 of The.Fugifive Offenders Act, 1881 wherasby The claim
for relief in his briginaTing Notice of Motion dated 3fd April, 1987 as
amended on 17th day of ané was dismissed, As Mr. Witter was counsel for the
fugitive at the hearing ln‘fhe Supreme Court he must have realised that the
amendment granted was the amendment referred to previously as paragraph 1 of
the Ordgr of the Court. "

It is standard practice for the application for Habeas Corpus and
the appl:caf:on pursuanT to Section 10 to be made in the same proceedings
and +h|; has been lald down in authoritative Jjudgments. Nonetheless the
Issues to bo deormnned are different, Habeas Corpus is used to test the -
IegaIITy of the CommlTTaI proceedings. So concerned are the courts with the
liberty of the subject ThaT there need ba no separate application for a Writ
of CerTiofari.ac such a relief will be granted on habeas corpué proceedings.

This was explalned in The case of Armah v. GovernmenT of Ghana and another

[1966] 3 AU EoR 177 by Lord Re}d who puts it thus aT pages 187 188

¥ s&ﬂaﬁg
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"We were referred to a passage in Bacon's Abridgement
(1768 Vol. 3) p. 6 s.v. Habeas Ccrpus.

"1f a person be in custody, and also indicted
for some offence in the inferior court, there
fpust, besides the habeas corpus to femove the
body, be a certiorari to remove the record;
for as the certiorari alore removes not the
body, so the habeas corpus alone removes not
the record itscif, but only the prisoner with
the cause of his commitment; and therefore,
altho! upon the habeas corpus, and the return
thereof, the court can judge of the sufficiency
or insufficiency of the return and commitment,
and bail or discharge, oir remand the prisoner,
as the case appears upon the return; yet they
cannot.upon the bare return of the habeas
corpus g¥ve any judgment, or proceed upon the
record of the indictment, order or judgment,
without the record itself be removed by
certiorart;? 2

That was linked with Re Tivnan (1864), 5 B & S 645, ‘
where it seems to have been recognjsed that there ought
to have been a certioreri to bring up the depositions,

but it was agreed to receive the depositions as if there
had been a certiorari. Later cases seem to have proceeded .
on this basis - no objection being taken to lack of an.
application for certiorari. |f the depositions are part
of the record, as they appear fo be, then there.would be -
error In law on the face of the record if the depositions
were Insufficient in law to support the committal, and
that would also explain why there appears to be a
difference between the power of the court to interfere
with committal of a priscner to be sent out of the
jurisdiction, and the power to interfere where there is
committal for trial in this country. For there is no
trace of a court inferfering with committal for triai

in this country on any ground other than lack of
Jurisdiction, nor, | apprehend, would certiorari be
"available to assist such interterence.”

Lord Pearce used words to the same effect - see pages 199-200. .

It is also necessary to emphasise +hat ayproéedure ié_specifically
lald down in the Act and 11+ was the duty of the Resfdenf Magistrate fto tell
the prisoner that he has the right to apply for habeas corpus and other iike

process. See Section 5 of the Fugitive Offenders Act, 1881.

Whilc an application under Scction 10 of the FugiTive'Offenders Act,
1881 may be and is invariably made with an habeas corpus applicafion there is
no law or rule of practice which permits an application for habzas corpus fo
be made on an Originating Notice of Motion., The idea'behind an application
under Section 10 is:that if the application for habeas ééfpus faiis, or none
is made, there is still a discretion in the court fo Eéiéése the fugitive.
It is pertinant therefore, to quote Section 10 to emphasiée this pqinT.‘ It

reads thus:

N
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Here is how Lord Devlin in the important case of Zacharia wv.

10.

"Where it Is made to appear to a superior court that by
reason of the trivial nature of the case, or by reason
of the application for the return of a ﬁuglfive not
being made in good faith in the interests of justice or
otherwise, It would, having regard to the distance, to
the facilities for communication, and to all the
circumstances of the case, be unjust or oppressive or
too severe a punishment to return the fugitive either

~at all or until the expiration of a certaln period, such
, court may discharge the fugitive, either absolutely or

on bail, or order that he shall not be re >turned until
after the expiration of the period named in the order,
or may make -such other order in the premises as to the

courT seems just.”

Republic of Cyprus

[1962] 2 All E.R. 438 interprets it at page 459:

Jurlsd|c+|on to hear and deTQFMInu Th|s appeal it is not necessary to resort
To any other material than the Order of the Supreme Court and the Notice of
Appeal,

proceedings.

I+ musT ‘be borne |n mlnd Tth to dgTermlne whether this court hes

"Accordingly it is not possible now to argue that the
powers granted by s. 10 of the FquTIVe Offenders Act,
1881, can be exerciscd only on a habeas corpus appluca-
tion.” That Ieaves two possible constructions of the
Act. The first 1s that s. 5 and s. 10 are entirely

dissociated and that the powers gliven by s. 10 can be

exercised only on a separate application made under

s. 10. |f thls construction is right counsel for the
governor's contention succeeds. - The other construction
is that s. 10 can be used in two ways. |t doss not

“follow from the fact that there can be two applications

that there must bé. On this argument the section can

‘be used either to enlarge the powers of the court on a

habeas :corpus application or to permit an independent

. application to be made by any person who s prepared
10 concede that the excrcise of the power under s. 10

affords the only good ground for an order for his
release. .On this aiternative construction counsel's
point falls.. |+ Is only if the two things are entircly
dissociated, Tth the appellant can be prevented from
relylng on s. 10 in the habeas corpus proceedings that
it is admitted are properly before the House."

The issue of jurisdiction must be decided at the outset of the

This therefore,

for deTermining'jurisdicTI@n_on a preliminary point.

The fact that the Supreme Court Order made no reference as fo whether

én drder of Habeas Corpus-was made absolute or discharged'[eads to the

nééeéééry\inference that there was no application for fhaT Writ.
of the War.anf of commITTal of the fug|T|ve was Therefore conceded and the

pooceédnngs before the- Resident MagnsTraTc were accepTod as va!ud by +ho

funglve,.

o

-"‘, ¢ -

)1‘

H|s appllcafion for relicf under Section 10 was refused and he has

copent woome

is a classic case, as the respondents. recognised,

The legality

134}
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no right of appeal on the basis of ground 1 of his Notice of Appeal. In order

to see the futility of the applicanffs submission It is necessary to set out

1.

in full, ground 1 of his appeal.

H’T'

The authority of McGann v. United States of America, an extradition
case, [1971] 12 J.L.R. 565 or 18 W.l.R, 58 is conclugive on this point that .
the proceedings in the instant case were criminal. Once that is conceded as-
It was, it is plain that there is no provision for appeals in criminal matters -
frbm fhe Supreme Court save for convictions on indictment, The test as to - .
whether proceedings are criminal has been often stated.

Amand v. Secretary of State [19427 2 All E.R. 381 at 385 is as good as any

That assuming that the Fugitive Offenders Act, 1881
(UK) (Cap. 69) continued In force in Jamaica after

the 6th day of August, 1962, the Supreme Court erred:

(a)

(b)

(i)

(i)

it refusing to discharge the Applicant/
Appellant in exercisc of the powers

conferred by Section 10 of the said Act
(hereinafter referred to as 'the Act'),

in holding and adjudging:

that the Warrant of Apprehension by the
authority of which the Applicant was
arrested had been validly issued having
been endorsed by a Judge of the Supreme
Court and not the Minister of Justice,
contrary to the provisions of Section 3

of Th¢ said Act, and

that the Warrant of Committal issued
against the Applicant. by the learned
Resident Magistrate under Section 5 of

the said Act was valid because the
Warrant purported on its face to have
evidenced the Magistrete's satisfaction
that the offences for which his return

was requested by the United Kingdom colony of
the Cayman lslands were ‘offences defined
and referred to in Section 9 of (the)

Act as indictable offences punishable
ceecosasssss DYy imprisonment at hard

labour for a term of twelve months or
more' when there was no evidence adduced
before the Magistrate capable of
sustaining any such finding, having

regard to the true meaning, the spirit

and the intendment of the said Section 9.7

other. I+ reads:

¥ the matter is. one the direct outcome of which may
be trial of the applicant and his possible punishment
for an alleged offence by a court claiming jurisdiction
to do so the matter is criminal."

That by Lord Simon in
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An earlier Jamalcan case To +the® same cffect was Rex. v. Humphreys Exparte

Rickards 3 J L R 204 where the Thcn Court of Appeal decided that it had no

{

compefence To hear an appeal from criminal proceedings broughfﬂoh*cer+|orarl=Iw-u;

to the Supreme'CourT The efforts of Mr. Macaulay to find some niche under

Part lV of fhe JudtcaTure (Appellate Jurisdiction) Act which dedls with clv1l'~ &
appeals was fherefore bound to end in failure. The law is that oncé: proceedings‘

are crimlnal +he forms or procedures whefher they be habeas corpus, cetrtiorari .

or an Orlglnafing Notice of Motion does not alfer the character of the

proceedlngsoy I+ should be pointed ouf in this regard that there is a right to

pefiflon by way of speclal leave to the Privy Council in thess prOCeedings and o

SUeh a rlghf has been exerclsed in recent times. See Exparte Donald Grant

Suit No M 59/1979
’Ground 2 of the Notice of Appeal reads: R
“The Supreme Court erred in holding and adjudging that
the Act was capable of being and/or was preserved as
existing law within the meaning and by virtue of the
provisions of Section 4, Sub-socfion (1) of the Jamaica
(Constitution) Order in CouncII.:1962 and/or continued
in force after the 6th day of August, 1962;"
Although Mr, -Patrick Robinson made cereful ahu powerful submissions on this
point, Mr. Macaulay‘prudenfly did not reply. Nor will we respond for as we
pointed ou* orally in courT at the time of our Judgment, there was no adjudica-

tion by The Supreme Court in .their Order on +h|s aspecf of the matter.

The Consflfuflonal Issue

The Thlrd ground af appeal reads as fo!lows

“Thaf the Supreme Court wrongly exerC|sed Its dlscreflon

in refusing to grant an appllca+|on for the' amendment

of the Originating Notice of Motion herein to ADD an
application for a.Declaration that the fundaméntal rights

of the Applicant. to. protection. from arbitrary arrest or
-detention guaranteed by Section 15 Sub-section (1) of

the Constitution of Jamaica (in particular by paragraph

(j) of the said Sub-section) has been, Is being and/or

is likely to be contravened in relation to the Applicant.! . -

It was on this aspect of The hearing fhaT the contest was keenest and if the
fugitive were rnghf It wou|d haVL profound adverse effecTs on the admlnusfrafion
of the crlmlnal law as Mr. Andrade eon+ended° In the parficular circumstances
of this case it would’mean that the law having specifically provided the

effective procedure of habeas corpus to test the legality of committal

F%M‘t

e Tl



3uB

13,
proceedings the fugitive could ignore that important protection of the law and
resort to the origlné| jﬁ?}sdicfion of the Supreme CourT and allege that his
fundaméhTéI rights have been brééched, By such a device the fugitive would be
entitled to come to This‘courf 6n appeal to say that his arrest and the |
commi++ai proCeedjngs were in contravention of his fundamental r%ghfs and
freedoms when he Ignored the OpporTuni+y~To test The'cbnsfi+u+i0nali+y or *he.
Iegé]}Ty'Of the proceedings in the Supreme Courf by way of Hébéés Corpus as
laid down in the STaTuTe; The advantage sought is that by this méThod there
on]d”bé‘anxappeal as of fighT to this court and thereafter to HervMajesTy
in:CounciI. | | |
| | The submissions %avouring jurisdi;fion In this court to héar and
determine the matter can be met both at the procedural level and at the level
o} substantive law. So far as the fiugitive alleges that his rights are “|fkeiy

to be contravened” here is how that aspect was teeated in Grant and others v.

Director of Public Prosecutions [1980] 20 W.l.R. 246 at pages 278-279 by

Carberry JA in the Court of Appeal:-

"So far as "likely to be contravened' is concerned, this
would seem to be what the appellants in this case have
-set out to establish. Therc are, however, two obstacles
to their duccess on this aspect of the matter, one
techpical and the other substantial. As to the technical
SP . objection, the Director of Public Prosecutions has pointed
“out that the rukes made under s 25(4) (the Judicature
(Constitutional Redress) (No 2) Rules 1963) require that
an application to the court alleging that any of the
provisions of ss 14 to 24 (inclusive) of the Constitution
has been, is being or is likely o be contravened should
be made by writ and not by motion, as has becn done here.
Applications by motion are appropriate only fo cases where
the allegation is 'has been or is being ... confravened'.

Challenged on this score in the court below, the appellants
withdrew from thé consideration of the Constlitutional Court
thétreease alleging that their rights were 'likely to be
confravened®, Instead of seeking to cure that technical
blunder, even at that late stage. This Is reflected in
Smith CJ's judgment where he records ((1979) 29 W.|.R. at
‘p 242), "The allegation that their rights under this
provision "are'likely to be infringed” was abandoned during
the argument®." -

in The Privy Council, Lord Diplock -at page 303 treated the matter thus:

"In choosing to proceed by way of originating motion
instead of by writ the appellants found themselves in the
procedural difficulty that, under the Judicature
(Constitutional Redress) (No 2) Rules 1963, complaints
that constitutional rights are 'likely *> be conkravened’
must be made by writ, and not by motion. Faced with this .
difficulty, it appears from the Judgment of Smith CJ that
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in the Constitutional Court the appellanTs abandoned
this part of their claim and relied only upon the .
allegations that their constitutional rights under section
20(1) had been and werc being infringed at.the time of
the hearing." ' '
In the Iight of these powerful statements what complaint could the fugitive
have concerning the refusal of the Supreme Colirt to amend the Originating Notice
of Motion so as to allege that his fundamental rights were Ilkely to be -
contravened?
The motion as preSen*ed in the Supreme Court sougnf to have The’
court's dlscre+fon exercised by virtue of Section 10 of the Fug|+|ve Offenders
Act. The sec+|on assumes that the proceesdings as regards apprehen jon and

Ve

detention were valid or that the challenge as regards_valudITy has failed,

In these prossedings Therefdre; even if there was an applica+ion for habeas
corpus the Ih%erence must be'that the applfca*;gn failed, The nature of the =
adbdegations to ground proceédanSuunder Section 10 must relate to bad faith '
oh the par+ of'+ns Government of The.Cayman Islands dr that iT would not be

'h the |n+er@s+s of Ju3+|ce ok that .it would be unJus+ or oppressnve to return’

the fugitive. It was agalnsT that backgiound that the Supreme CourT exerclSed L

: SRR
its djscrefion to refuse the amendment soughT to enable allegations to be made. .

that fundamental rights had been or were being breached. On the facéVSfrTT,
what was sought was a ‘New Motion and not an amendmenf. This refusal was an
exercise of the court's discretion, “Nowhere was it shown to us +ha+’+he court
exercised |+s dtscreTnon on wrong pr:nc1ples in refusing to amend or that it
was plainly wrong. In facf when we +urn to the provislons of +he constitution.
it will be found +ha+ there was: no deferminafion reflecfed in the Order of the ...
Supreme Cour+ which entitléd The fug|+|ve To a hearnng on the mer|+s of his..
appeal. . . . f Ty | ' '
-' l-'l"-.%isj:gnproipr_‘i'é‘l‘é'}'fo begin with Section 13 of Chapter 111 captioned

T
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Fundamental| Rights and Freedoms to understand the nature of the fugitive's

allegations. Saction 13 reads:

"Whereas every person in Jamaica is entitied to the
fundamental rights and freedoms of the individual,
that is to say, has the right, whatever his race,
place of origin, political opinions, colour, creed,
or sex, but subject to respect for the rights and
freadams of others and for the public interest, to
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"each and all of the following, namely -
(a) life, liberty, security of the person,
the enjoyment of property and the
protection of the law; ...

the subsequent provisions of this Chapter shall have
effect for the purpose of affording protection to the

- aforesaid rights and freedoms, subject to such limi-
tations of that protection as are contalned In these
provisions. being limitations designed to ¢nsure that
the enjoyment of the salld rights and freedoms by an
indivldual does not prajudice the righTs and freedoms
of others or the public ifterest.”

Section 15 (1) reads:

"No péfsdn shall be deprived of hls personal liberty
save as"may in any of the following cases be authorised
by law.?

Sub-section (j) reads:
“for the purpose of‘prevenfing the unlawful entry of
that person into Jamaica, or for the purpose of
effecting the expulsion, extradlition or other lawful
removal of that person from Jamaica or the taking of
proceedings relating thereto;"

Thé amendment sought pertains ‘to fundamental rights and freedoms of
the subject and the purpose of enTrenéhlng such rights was to ensurz that they
would not be breached as regards any person in Jamalca in the future by the
state. In the words of Section 13 the provisions of Chapter il were to protect
the fundaménfal rights and freedoms. There was also the assumption that these
rights already existed and were protected by law or by constitutional practice.
But these rights have to be considerad against the necessary limitations to
ensure that the rights of others were not prejudiced and that the public
interest was protected. Consequently section 15(j) recognised that the freedom
of a person in Jamaica may be legitimately curtailed by extradition, or the

taking of proceedings thereto. These principles were first enunciated in

D.P.P. v. Nasralla [1v67] 10 J.L.R.; [1967] 2 A.C. 238, Further in that case.

fn respénée +oia|lega+ions that section 20(8) of the Constitution was breached
in relation tfo the applicant, the appellant D.P?P. relied inipar* on SeéTlon
26(8) of Chapter Ill,fo:demonsfrafe that the existing laws were not Yo be
scrutinised to deTefmine”if'fhey were in breach of Chapfer.lll° In this regard
the Supreme Coué? in the instant case must have noted the provisions of 4(1) of

the Constitution as regards existing laws and noted the:frequent occasions

N
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when the Fugitive Offenders Act 1881 was invoked since 1962. Since there is
no appeal to the Court of Appeal in such matters this s the law of the land.

: Addif{ona{ly’fhe Supreme Court would have moted that in the pubiic
interest bpthﬂwjfhln_and'QuTsidePJamaica a person could be deprived of his .
rights by law and ThaT fhe existing law provided ample safeguafds by the weit
of habeas corpusf@gdwprgggedings pursuant to section 10 under the Fugitive
ij@ﬂd@r§iﬁcfisﬂlfimu§ﬁ_also be emphasised that no where in eifher the Notice
ofS@Rpealior.the Ordgr of the Court is there any indication that habeas corpus
wag sought, Indeed, Mr. Mgcﬁﬁﬂéy stated in Court that he had not seen the
OgiginaTing,Noﬁice of Motion on which the application was based..When there
are pﬁocedurgs_prbvided by statute to test the deprivation of liberty and they
are hot invokeq how can There,pe a serious allegation that fundamentalf
ot constitutional rights have-begq_conTravened? It is pertinent to emphasise
that the consTiTu+ionaIiTy of TheyFugiTive Offenders Act could have been tested
on habeas corpus proceedings.but there was no evidence In the Order of the
Court that such a challenge was made.

It is against This background that one must examine Section 25 of .

the Constitution which reads: -

"1, Subject to the provisions of subsection (4) of this

section, if any person alleges that any of the

. provisions of sections 14 to 24 (inclusive) of 'this. » @
"Constitution has been, is being or is likely fo be
contravened in relation to him, then, -without
prejudice to any other action with respect to the
same matter which is lawfully availalle, that person

may apply to the Supreme Court for redress.

2. The Supreme Court shall have original jurisdiction
to hear and determine any application made by any
person in pursuance of subsection (1) of this
section and may make such orders,; Issue such writs
and give such directions as it may consider appro-
priate for the purpose of enforcing, or securing

“the enforcement of, any of “the provisions of the
said sections 14 to 24 (inclusive) to the protection
of which the person concerned is entitled.

Prov1ded that the Supreme Court shall not exercise
{ts powers under this subsection if it is saTlsfied
- that adequate means of redress for- +the contravention
" “alleged are or havé been available To The person
 concerned under any other law., =
3.  Any person aggrieved by any defermnnaflon of the
Supreme Court under this section may appeal there-~
from to the Court of Appeal.”

UV
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I+ should be noted that the Importance of this section Is that it entrenches
an original jurisdiction in the Supreme Court to. determine Issues under

Chapter 111. It was nof‘infended that the rights enshrined in Chapter (1|

were to be pursued only by virtue of section 25, Such rights could be

determined in the course of ordinary proceedings and two such examples were

McBean v. The Queen [1977]‘P.C. 537 and Hinds v. The Queen [19717] A.C. 972.

ln the instant case the Supreme-CourT simply refused to amend the motion to
hear the allegations and therefore the fugitive was not an aggrieved person

with a right o ‘appeal 6n these merifs. For the fugitive to have such a

right fo appeal to this Court, the Supreme Court would have had to hear and

defefhfhe his rights pursuant to section 25(2). Where there is no such
determination there Is no Jurisdiction to hear an appeal. - Even if the

amandment had been granted there was ample power in the Supreme Court fo

uprevenflabuse‘of its process if it was satisfied that a resort to habeas

corpus and relief under section 10 of the Fugitive Offenders Act were adequate

means of redress under other law. An appeal in such circumstances would be
against the SupremeJCourTis'discreTIOn‘as there would have been no determina-
tion on the merifé of The.éase |

| "fh are is auThor;Ty at the htqhesf level to Thls approach in the in-
tarpretation of the consfutufion based as it is on ?he Westminister model.

in Maharaj v. ATTorney -General of Trvn:dad and TobagAA(No 2) [1979] A.C. 385

it was recognnsed Thaf the secfnon corrpspondlng to secfion 25 of the Jamaican

Constitution creafed a new remedy and it is of utmost importance to examine
the nature of The cla|m in those proceednngs. Llord Dipfock puts it thus at
page 394:
. "What it does involve is an inquiry into whether the
* ..procedure adopted by that judge before committing
the appellant to prison for contempt .cantravenad a
right, to which the appellant was entitled under
~section 1 (a), not to be deprived of his liberty
~except by due process of law "
Lord D|plock was at pains to p0|nT out dlfferences between entrenched
fundamental rights and rights existing in the Iegal system. AT page 399

he emphasised that:
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"In the first place no human right or fundamental freedom
recognised by Chapter | of-the ConsTlfuTlon is contravened

by a judgment.or ocder that is wrong and [lable to be set

aside on appeal for an error of fact or subsTanTnvo law,
even where the error has resulted In a person's serving a
sentence of ImprlsonmenT The remedy for errors of these
kinds is fo appe&! to a higher court. Where there is no

‘hlgher court .to appeal to then none can say that there was

error.  The fundamen1al human right is not to a legal
system that is Infaliible but to one that is falr. It is

., only efrprs- ln procedura that are capable oficonstituting

infringements ¢f the rughfs protected by section 1 (a);

and no megre Irregularity in procedure Is enough, even
though- it goes to jurisdiction; the error must amount to
a. fal lure to obsefve one of the fundamental rules of
natural justice. 'Their Lordships do not belleve that this

. can be anything but a very rars event."

Further Lor& Diplook anticipated that there could be aboéé oﬁffhe systom and

had no doubts that the Supreme Court exercising its original jurisdiction had

ample powers to deal with such a situation when it arose.

thus further on. pages 399-400:

He gave his advice

M+ {s frue that instead of, or even as well as, pursuing

the ordinary course of appeallng directly to an appellate
court, a party to legal proceedings who alleges that a
fundamenTaI rule, of natural justice had been infringed in

~ the coursg of the determination of his case, could in

Theory seek collateral relief in an applicafion Yo the
HighiCourt.under section 6 (1) with a further right of
appeal to the Court of Appeal under section 6 (4). The
High Court, however, has ample powers, both inherent and
under section &6 (2), to prevent its process being misused

~In.this wayi for example, it ‘could stay proceedings under

saction 6 (1) until an appeal agatnst the judgmenf or
otder compi{ained of had been disposed of."

+his

Feurtado [1979] 30 W.1.R. 206 at 216 Kerr JA said:

"Where a resident magistrate refused or neglects to act
in accordance with the Judicature (Rosidenf Magistrates)
Act, in our view thé proper remedy lies not in a motion
to a court under the provisions of The Constitution,

s 25, but ‘in Invoking the supervisory jurisdiction of the
Supreme Court,. sesking therein by prerogative arders
either that +he proceodungs be quashed or for an order

. to the resident’ magistrate to do his duty. Slmilarly

. a failure by the clerk of fhe courts to prefer the indict-
ment in accordance with the order of +he resident

- magistrate is redréssable by mandamus proceedings: In

that regard, the following observations of Lord Diplock
in Harrikissoon v. Attorney-General of Trinidad and
Tobago (4) ([1979] 3 W.L.R. ‘at p 64) are Indicative

of the approach thé court should adop+ to applications
of +h|s nafuro, namoly -

'The noTion that whenever there is a failuro by any
organ of: government or a public auihority or public
officer to comply with the law this necessarily

Under the Constitution of Jamaica / was acknowledgod in D P.P. v,

a'.s;@?
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"entails the contravention of some human right or
fundamental freedom guaranteed to individuals by
Chapter | of the Constitution is fallaclious. The
right fo apply to the High Court under s 6 of the
Constitution for redress when any human right or
fundamental freedom is or is likely 1o be contra-
vened, js an important safeguard of those rights
and freedoms; but its value wlil| be diminished if
it is allowed to be misused as a general substitute
for the normal procedures for invoking JUdIC|a|
control of administrative action,*

A fortiori, this is even more pertinent when the Consfl—
tution contains a purposeful proviso such as that in the
Jamaican Constitution, s 25(2). We are of the view +ha+
aven 1f there were a contravention of the Constitution,
s 20, adequate means of rodress were available to the
respondent under other law and consequently the court

~ should not exercise its powers under the Constitution,

s 25."

It must also be reiterated that there was a Warrant of Committal in these
proceedings and the Order of the Supreme Court does not indicate that its

legality was tested by habeas corpus. Even if habeas corpus was appilied for

and there was a dismissal the situation was similar to. that in_Chokolingo V.

Attorney General of Trinidad and Tobago [1981] 1 Al} E.R. 244 where the

appellant failed fo Petition the Privy Council by special leave and instead
launched a col lateral attack by invoking the original jurisdiction of the
Supreme Court to test Thg constitutionality of the judge's decision because
he was imprisoned for contempt of Court. Lord Diplock had this fo say at
pages 248-249:

"Acceptance of the appellant's argument would have the
consequence that in every criminal case in which a.
person who had been convicted alleged that the judge
had made any error of substantive law as to the
necessary characteristics of the offence there would
be paraliel remedies available to him: one by appeal
to the Court of Appeal, the other by originating
application under s 6(1) of the Constitution fo the
High Court with further rights of appeal to the ,
Court of Appeal and to the Judicial Committee. These
parallel remedies would be also cumulative since the
right to apply for recdress under s 6(1) is stated to
be 'without prejudice to any other action with respect
to the same matter which Is lawfully available'.

The convicted person having exercised unsuccessfully
his right of appeal to a higher court, the Court of
Appeal, he could nevertheless launch a collateral
attack (it may be years later) on a judgment that the
Court of Appeal had upheld, by making an application
for redress under s €6(1) to a court of co-ordinate
jurisdiction, the High Court. To give tc Chapter |
of the Constitution an interpretation which would
lead to this result would, in their Lordships'! view,





