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This appeal arose out of the dismissal of the cldaim by the
nlaintiff appellant that the defendant respondent was negligent and

in bhreach of statutory duty to provide safe premises. Ross, J.

(as he then was) expressed the view that “on a balance of probatilitig
the plaintiff has failed to prove his claim apainst the defendant.”
The appellant, who was employed tc the respondent, was injure
on the 16th October, 1972, when he fell in the bathroom supplied by
his employers,; as he was about to take a shower after his day's work,
This shower was provided by the respondent in fulfilment of the duty
and responsibility cast upen it by the Factories Regulations 1961,

originally made under the Factories Law, Cap. 214, but continued by fJuc

(-\

cut in Regulation 64:

“There shall be provided and maintained for
the use of perscns employed adequate and
suitable facilities for washing which shall
he separate for each sex and shall include
basins, soap and clean towels.”

The statement of claim alleged, inter alia, that -

"The plaintiff was in the act of adjusting the
tenperature of the water when he stepped on the
board provided for the bathers, and due to the
slippery condition of the P“tL he siid and
fell on his back.,™
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He became unconscious, and he later discovered that he was injurcd
i that fall. After regairning consciousness, he could not move nis
right hand. This necessitoted medical treafmﬁnt9 and there was a
consequent period of incapacitation. On the basis of this small
zrea of fact, the pléintiff contended that -

"It was a term of the said contract of
employment between the plaintiff and the
defendant for the defendant to take all
reasonable precautiorns to keep and maintain
sanitary surroundings for the use and
benefit of its employees whilst engaged
upon the said premises, nct to exposse or
risk damage or ondancer (sic) or injury of
which they knew or ought to have known to
provide and maintain adequate and suitable
sanitary conditicns for the usage of its
employees.''

Undeniably, what the learned trial judge thersfore had to
decide was whether the respondent had breached its duty as imposed by

the regulations, either because it did not provide adequate and

a7
é i

suitable facilities, and/vr having provided adeguate and suitable washing

facilities, the respondent failed to maintain these facilitices
adequately and suitably. It 1s clear that this was the complaint of

the anpellant not only in the statement of claim but also in his

evidence. Indeed, after considering the ¢vidence on this aspect, the
learned trial judge opined:

"“"Locking at 211 the evidence of the plaintiff
as well as the defendant I am unable to say

on the evidence uow the plaintiff suffered his
injury as there are two versions before this
Court. I am inclined to accept the evidence
of the defendant that the bathroom was kept in
a reasonably good condition .....%"

Before this court, Kr. Frankson argued for the appellant,

that although the issue raised before us was on the findings of fact,

“this court should say that the judge was wrong in rejecting the

w

asssrtion of the appellant that the wooden rack on which he was
standing.slipped on the day in question while he was standing on it,
and in proper use of . The sliding, he strongly urged, was duz To
the lack of proper maintenance and that this was 2 breach of statutery
duty.

But surely, the nature of the bath area aznd the appliances
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therein are important factors in determining whether the bath

facilities were adeguate as well &5 were properly maintained.

According to the appellant, there werc provided

on to have your bath.” However, later on he

.

moard thing I slipped on is about eight feet

1

it.” It is to be understood that

glabora

long.

he was alluding

i never measu
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littie stools to

ad that "the

one of the two

shower or bath boards, the dJdimensions of which were given by

tir, Wallinston Hall, who was ther responsible for th

vard cleaning of the defendants' premises.

-

wide by 12 feet long. Each bath board was made of
with 1¢ x 29 x 1Z ft. wooden boards naiied down on
The result would be a 11“ space between the longer
spower boards ran the full length of the bathrocm, from wall to wall, an

Mr, Hall added, they cannot shift, presumablyi on their own notion

He said:

"You have to draw it. We use
men to move cach of these bLoards.

They were each two fest

a

The €floor of the shower section on which these Lo

ma’o of rough cast concrete, frem which there were drzin holes put in

ﬁh@ sides of the wall to take off the water

renains in the bath,

-

b,

¢vidence of the day to day maintenance, and

whether the practice of cleaning was effectuated on the

1972 The plaintiff himself gave evidence that the baths were cleaned

W il

by janitors in the morning. On one of the two days which he

there he saw one janitor between
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trush which he used to sween out water. He

janiter moved the boards nor was he able to
cican after the janitor had finished. Nor

‘Lo bozrds were taken out and scrubbed and
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On +his last point, both witnesses for the
nd Zue Alli - cave positive evidence that
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2:50 =.m. and 3:00 p.m. The cleaning process was of
machine, Where the mechine could not nenetrate, e.7., the drains, a

scrubhing brush was used.

As regards what was dome on the 15th Octobor. 1872, Mr. Zue A1,

i

the janitor, gave evidence that he did scrub the bach

., which were put outside to dry as usual. Yhatever debris

o

viz., nieces of so2n or paper, were on the floor were tzken un and

Bin.  Additionally, Mr., BHall denoned

to having visited the zsrea twice on the 16th October, 1872, Or

8}

e first occasion at about 19:00 a.m., he saw iy, £11i at work
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ithe 2rea had been properly cleaned. He was so zatisfisd - the batl

area was scrubbed and cleam; the boards were Lroperly scrubbed ane
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Teoo this extent ithe learned trial judge

the men gererally use.” Bven if, as inho

described a2s “an afterthousht

i» order to creste in the bathroom 2 situation conducive to =2
fall" - that others had been in the bathroom bething before him, the
auestion still arises whetler the bath had
clesned, and was in good working condition after the cleaning had
been done by Alli. This coasidevation arises whep it is borng in
mind that tke workers who came off work at 2:09 a.m., would have
had a bath, ard it is after this that the cleaning cof the bataroom
was dope in preparation for the workers who come 0ff work at
4:90 n.m. And, as Mr. i#all said, his visits at 10:00 a.m. and
osc of secing the

3:00 w.n. were made for puTy

e

ts, and to satisfy hin-
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condition of the bLathroown
self that the condition of the bathroom showed that the work had

properly domne.




Cn the evidence, Mr. Frankson submitted to the court that
the respondent cannot escape liability by saying that they
employed some men to see to the proper cleaning and maintenance
of the bathroom. Because, he said, the obligation imposed is an
absolute one, the evident consequences which flow therefrom
therefore demanded a critical and careful examination of the

evidence which the defendant tendered in the effort to show that

the defendant had discharged its responsibility. The force of this
submission was underlined by the quotation of certain remarks from

judgments in three cases upon which Mr. Frankson depended.

Gallagher v. Dorman, Long & Co, Ltd. [1947] 2 A1l E.R. 38 (C.A.),

Potts (or Riddell) v. Reid [1945] 2 All E.R. 161 (H.L.) and Vyncy v

Waldenberg Bros Ltd. [1845] 2 All E.R. 547 (C.A.) are those

authorities. In those cases, the court's attention was adverted
to a statutory duty as to safety, which was a continucp® duty for
safety of the workman. In the first case, there was concern with
a breach of regulations prohibiting the overloading of a cranc or
other 1ifting machine beyond the safe working load marked thereon.
Vzner'dealt with the incorrect adjustment of the guard on a circula

saw, while Potts (or Riddell) comsidered the results of the

disconformity of a working platform to the statutory provisions anf
regulations. Of course, in each case the plaintiff workman had
suffered because of the breach of the statutory duty as to safety.
In the last mentioned case, the employer was held liable although
a fellow worker of the deceased had unauthorisedly inserted a
seventh plank which, conﬁrary tc the saféty’regulations, extended
far beyond the permissible peint. The judgmﬁnts'in the House of
Lords clearly indicated that the particular building regulations
applied not only to the condition of the platform as erected hy
the employer, but was a continuing obligation prescribed for the
safety of the workman whiie at work. It must be pointed out that

in Potts (or Riddell's) case, in addition to the fact there was

no authority for adding the seventh plank, the facts as rehearsed,

would lead one to the conclusion that there was no supervision




of the workmen. Where the duty 1is absolute the employer cannot

its consequences was not due to any fault or omission of his.

In VYyner v. Waldenberg Bros. Ltd. (supra), the primary

scek exemption from 1liability on the ground that the breach sand

consideration was whether z workman who was operating a circular
saw, could successfully complain of a breach of statutory duty

because the guard was incorrectly adjusted. At page 549,

Scott, L.J., stated (Letter C):

“If there is a definite breach of a2 sefety
provision imposed on the occupier of 2

factory, and the workman is injured in a way

which couvld result from the breach; the onus

of proof shifts on the employer to show that

the breach was not the cause. We think that

that principle lies at the very basis of

statutory duty.”

Significantly, Scott, L.J., pointed out that in that case -

"Here not only had there been no express
delegation, but the guard had regularly

been maintzined at a level far higher

than it ocught to have been, and the

plaintiff had never been reprimanded, still
less taught wha. was right. We think the
defendants must be regarded as knowing quite
well the height of % inches above the table
at which the judge finds the guard was
regularly maiutained.... The only real way

of vpreventing accidents is to hold the occupier
responsible under personal duty unless he
proves clearly that he has delegated his duty
to a definite person who knows how the guard
to the machine znd its safety appliances

ought to be made and set. If the manager,
foreman or other person fails in the duty, it
is, of course, no defence for the employer sued
by some other person; it is only if the person
injured by the failure is himself the very
person to whom the employer has delegated the
duty, that the employer has a defence. In the
last case the decision of this ?Court in the
Smith v, Baveystock § Co. Ltd. applies.”

In Gallagher v. Dorman, Long & Co. Ltd. (supra),

Wyottesley, L.J., remarked that “there can be no doubt that where
statutory duties are laid on an employer, such as those contained

24 of the Factories Act 1937 (8), he remains liable in

[%2]

in

civil proceedings for damage caused to his employee generally by
the breach of them, notwithstanding that he may have taken the
steps indicated in s. 137 to have these duties carried out by |

properly instructed and competent subordinates. In this regard
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the Lord Justice contemplated at p. 41H: "The word ‘delegaticn’
when used in connection with the statutory duty of the employ:y
does not mean the same thing as employment.....”" He added:

"The theory of delegation of a statutory
duty is intelligible where the duty is a
positive duty such as to keep the guard of
a power saw in adjustment. In the case of
a negative duty such as not to overlcad a
crane, the conception of delegation
presents considerable difficulty.” (p. 424A)

What strikes the attention is that the above mentioned
cases dealt with a situation in which the failure to carry out
the statutory duty was in breach of a positive duty the competent
performance of which demanded a strict adherence to the
statutory standards. "Delegation” could not provide an effective
answer unless the employer could show that tie performance of the
statutory duty was effectual in all the circumstances of the
particular case.

In the case argued before us, the fact of delegation
was a necessity, and the real question must be was the cleaning
and maintenance adequately carried out, so that it can be said
that the washing facilities were properly maintained?

As the judge pointed out, at first the plaintiff's
evidence that he was the first workman tc 2o to the shower aftervr
he came off work, is contradictory of his evidence under cross-
examination that "on that day workers were in bathroom bathing
prior to my going in. I met them coming out.... I knew others
had been in there bathing before I went in to bathe. Place was
wet. I met them coming out.” The contradiction is heightened
by the fact that he reached the shower at about 3:50 p.m. within
five minutes of leaving his weint of work. This was taken into
account by the learned judge when rendering his judgment.

Taking the appellant's estimate of the time between when he left
his work point and when he went under the shower, it would appear
that the inevitable conclusion therefrom is that there would not
have been sufficient time to do the admittedly customary clezning
which was carried out after the shower was used by the 8:00 a.m.

shift. Coupled with this is the evidence by the appellant himsel:
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that the men were not allowed to bathe until after their work was
finished, at which time they were allowed fifteen minutes aftor
going off work within which to perform their ablutions. The sunm
total of these observations is that there was certainly nothing to
discount the finding of the lecarned trial judgze that he could nct
accept the evidence of the plaintiff as to the manner in which
this bath-room was maintained.

Another of the factors leading to this conclusion was
the relation by Mr. Hall of the report giveh t¢ him by the
plaintiff as to hew he fell and sustained his injuries. On this
I will quote from the judgment:

" The plzintiff also gave his evidence in

& straight-forward manner but there is a
significant aspect of the plaintiff's evidence
which is of soms concern; in his Statement of
Claim lodged in 1574 the plaintiff alleged in
paragraph 3 in regard to thc incident that
'he was in act of adjusting the temperature
of the water when he steppred on the board
provided for the bathcrs and due tc the
slipping cendition of the bath he slid and
fell on his back.' -

“This seriously affects the credit of the
plaintiff.

"This to my mind is quite a different
account from that which he gave in evidence,
what is more Mr., Hall related that on the day
after the incident he saw the plaintiff and
asked him what happened tc him; 'he told me
that he slide in the bathroom and lick his
arm; T asked him how it happened; he stand
up in the position right in front of personnel
office and turned to the wall like he was
turning on the shower, and he said when he
turned it on, the water was hot and he stevped
away from it and slide and lick his arm.'

“Having seen Mr. Hall giving evidence I am
satisfied that this is not a fabrication on his
part. The plaintiff denied having any conver-
sation with Mr. Hall after the incident - but
it seems to me that this account reported by
Hall is closer to the account set out in the
plaintiff's Statement of Claim.™

Mr. Frankson complaired that this evidence was not
evidence which should have been used in proof of the fundamental
issues. While it is true to say that the material facts for the
consideration of the court is that which is adduced before the

court by viva voce examinatiom, the fact of the matter is that

the credibility of the appellant was in question, and the judge had
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to evaluate this account by Mr. Hall so as to ascertain that if

he accepted that the appellant did speak to Mr. Hall about his
fall, how did the terms of the complaint accord with the allegation
set out in the pleadings, and the evidence which he heard? FHe
concluded that the evidence of the appellant could not be
relied on .... and in our view the different statements of how
the incident occurred are not mere verktal differences in relating
the fall, and its surrounding circumstances.

After all, the fact ¢f the matter is that if there is
a breach of statutcry duty it does not necessarily mean that the
employee can ipsc facto sue without proving his case. In our
view the onus of proof rvests upon him to make out that on a
balance of probabilities the breach of duty caused or materially
contributed to his injury.

We have consideréd the arguments propounded during the
hearing of this appeal, and conclude that there is nothing in
the judgment delivered in the court below which could conceivably
lead this court to uphold the appeal. Accordingly, the appeal

is dismissed with costs to the respondent to be agreed or taxed.




