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RESIDENT MAGI3TRATA!'3 GCULT CIVIL APCEAL To. 28 of 1972

BEFORE: The Hoa. L. Justice Luckhoo, J.h.{Presiding).
The Hon. kr. Justice Fox, J.h.
The Hon. rr. Justice Edun, J.h.

BETYBEN 3TELEEN THOHPSON -~ PL¢IETIFF/AEPMLLANT
AND TIGOTHY ADDIRON - DETENDANT/AESPGNDENT
AND JILTSHIRE HANSCOER - DEFEEDANT/RESPOHDEHT

H.G. Bawards, @.C., for Stephen Thompson.
V.B. Grant, «.C., for Timothy Aduison.

Wiltshire Hanson appzaring in perscn.

October 26, 27, 1972
Pabruary 28, 1973

BEDUL, J.A.:

Thompson claimed against Hanson a declaration that the land in
dispute was his, damages for trespass and conversion, and an injunction
restraining Hanson from eatering or in any way molesting him in hkis
enjoyment of the land in uispute.

Hanson in his defence denied the claim and stated that he bought
the land from Aduison and secured 2 certific.te of title for it, regisfered
at Volume 467 Folio 48. Thompson then joined Addison as a defendant anu
allegzed that he bought the land from Addison ene was put in possession of it
by Addison.

Addison in nis defencs stated that he never solu any lanu to
Thompson and denied that he ever put Thompson in possession of 1t. With
respect to Hanson, Thompson further allered that Hanson obtained the
resistered title by fraud anc his titlie was impeachable. 0f course, Hanson
replied that he was aot ;uilty of any fraud nor that he had any dealings
with Aduison concerning the land. The actions were consolidated and heard

to sether.
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Trompson's eviwcnce was to the esliect that in early 1957 he bought
the land in dispute from Adcison for £12 which he paid to Adaison in the
presence of witnesses and he obtained a recsipt but which was lost. Addison
showed him the boundaries and put him in gossess1on. Surveyor Joousn
surveyed the land ane prepared a diasram which was tendered in evidence
as Ix. 1. Fe exercised various acts of cunership and possession on the laod.
Tn 1958 Addison and hiaself went to the Parigh Gouncil in crder tu securs
water on the premises. He also secured from the Collesctorate the right to
have his name put on the dax roll. He said he did get water from the
Parish Councili and paid tsxes for the land. Three times he askeu Addison
to give him title to the lanu dbut was rafused.

Thompson said ne first met Hanson in 1964 anda later Hanson told him
that he bought the land from Addison. Hanson tried to stop his tenants
(one of whom was Daisy toman) from walkin, there. Thompson left the Island
for a short while and on his return found nis fence down and when he invited
the police, Hanson maintained to them that he bought the land and had papers

for it.

Desmay wWhite, a Land Valuation Officer, gave evidence on behalf of
Thompson and produced a declaration of transfer form (Ex.5) dated June 27,
1960 for the land in uispute, executed by Addison in favour of Thompson,
sale price being &£12Z. Upon that document, it wes evident that Addison made
his merk and that James Thanks was witness to the mark. Mr. Jhite also
toncered another declaration of transfer form (Ex.?) dated June 14, 1960
which showed +that Addison transferred the said land to Hanson, — sale price
was stated ag &£300. Adeison in his evidence on oath has admitted this
sale to Hanson.

James Ebanks, a seanior Revenus [ield Officer, when shown Hx.9H swore
that he witnessed Addison put his mark on that document and that 1t wasg read
over to him. Under cross—examination he was asked whether he can remember
Ex.5 being read over to Adulson, anu he sali that "oenerally" means that 1t
has always been done and dces not mean read over sometimes. Ee was willing
to state that the docunsnt was read over to addison because such documents
were usually read over and explained when witnessed.

Daisy Roman stated on oath that Thompson ovwned the premises whers

she 1lived and that a road led into her premises. In 1964, when Thompson
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was away she saw Addison show Hanson the line for the roadway and heard him
tell Addison to take back the land and Zive Thompson back his money.
Hanson broke down the ience, took away matecials thet were there ana put
across the Toad & zinc which Thompson removed. When asked about the date
of the conversation, she szic she did not remember if it was early or late
1964. She said that Ha.ason had chopped her,; that she was Tnompscon's agent
and that her husband gas arrested for threatening Hanson with a Jun.

In defence, Adwison saic that he soid the land in dispute to Hanson
and duly transferred it to him. He had ziven Thompson permission to walk
seross the land but he had no uealings with him nor uid he go with Thompson
to the Parish Council or Collector of Taxes. He s.id he had known Dbanks
a long time but that he and Thompson preached to:ether and that they wers
telling lies on him. Hanson in his defence, said that in December 1963 when
he rsturned to Jamaica irom Dusland, he spoke to Addison and eventually
arranged to purchase the landa in dispute. Documents were drawn up on
January 13, 1964 and title was transferred by registration in his name on
January 19, 1964 at Volume 467 Folio 48. Pe saw no fences and he proceaded
to erect a building on it. Then Thompson teld him not to drive on the road
and broke down a fence which he, Hanson, had erected. He sald he had no
conversation with Daisy Roman, and he did not plet with Addison to set a
registered title in his name or to deprive Thompson of any rizhts to any
property-

The learned Resident Magistrate entered judgment for Hanscn and
sntered a non-suit in Thompson's claim azeinst Addison. He rejected the
eviaence of Daisy Roman zind stated that tone evidence of James Bbanks did
nothing to strengthen the plaintifif's case.

Learned attorney for Thompson submitted that in non-suiting his
claim against Addison, the Learned Resident Magistrate did not properly
or at all weigh, the Jlocumentary evidence Jhloch contained satisfactory proof
of a sale in 1957 by Addison to Thompson of the land in dispute.

He urged that when such evidence was contrasted with mere ipge dixit of
Addison, the learned Resident Magisirate erred ia not entering jud jment for
Thompson. He claimed +hat the Learned Resident Magistrate's appreciation

of the evidence ag asainst Thompscn was so faulty that he failed tc weigh and

appreciate the case a_ainst Hanson. In particular, he referred to two land
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valuation Roll documsnts, Exs. § and 10; Bx.9, dated June 1, 1957 showed
that Thompson owned 4 poles of land in the area and Bx.10 also dated
June 1, 1957 showed that the lands owned by Llcison was lessened from 34 poles
to 30 poles.
On the other hand, learnsd attorney for Addison, submitied that
the learned Resident ua_istrate had the advantage of seein, and hearing
the witnesses and in noan-suiting the plaintiff, he must have coansidered -—

(a) that Thowsson could net pro.uce the receipt for &£12
Ziven to him by addisons

(b) Vietor Brown who was present at the sale of the land was
not called to give supporting evidence of the szalej

(¢) Thompson told a lie by saying that Hanson was in Jamaica
on Wovember 30, 1965 when iemmings made his survey
(diagram Ix.4), whereas Hanson's passport (Ex.13)
established that he Hanson was in England then.

(d) Jooden wno surveyed the land in 1957 at the instance
of Addison could not recoznise Addison out of court and
he could not say who paid him &£12 for the survey. It
could well be that Thompson impersonated Addison at that
surveay.

{e) James Ebanks who was a wiiness to Addison's mark made no
written ncte on the document that it was reaa over to the
person making his mark and Sbanks in iz evidence was
rather vajue as to whether or not the document was in fact
read over and explaineu to Aduison before he maue his mark.

(£f) There was abundant evidence to support the Resident
Magistrate's findings that there was no complicity with
Hanson and Auuison, and that Daisy Roman's evidence was

correctly assessed and rejeciued.
In those circumstances, learned attorney claimed that Thompson's appeal
against both Hanson and iAduison should be dismisset.

The case asainst Hanson

It was asreed by attorneys concerned at the trial that the only
evidence purporting to implicate Hanson in aay dishonest dealing with
Aduison was ziven by the witness Daisy Homan. T have no reasoin 1o disagroe,
but the questions which must be resolved are -

1, whether this Court can interfere with certain findings
of factz of the learned Resiuent Hagistrate, and if so

2, whether .ioman's evidence 1s any proof of fraud.
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In Oross v. Legis Hillman Lbu. (1.5%) 5 L.B.2. p.1470, & was inducsd

to enter into contract by the vendor's misrepresentation. The benefit of the
contract was given by 4 to B and there was completion by coaveyance 1o B.

The guestion arose whether B was entitled to resciad. Cross, L.d., (as he
then was) in considering the findings of fact made by the trial judde sald,

at p.1481:-

"MPhe judge, who heard Mr. James, the Marshoms, Mr. Ruston
and Mr. Youn.ys in the box, said tkat he preferred the evidence
of Mr. James to that of the ilarsaoms wherever they were in
conflict. He believed #r. James when he said that he diuc not
know that the company had no capital assets, and that he
assumed that Mr. Youngs had made enquiries as to its financizl
position and as to the financial position of those who were
to run it belfore he gJave the reference. ke does not say in
terms that he considered Mr. Jamss to be in all respects a
witness of truth but it is the naturul inference frow his
judgment that ne uid so0 resard him.

A Court of Appeal is not eantitled 1o disturd findings
of fact made by the trial jJudge which Jdepend to any appreciable
extent on tho view that he took as to the truthfulness or
untruthfulness of a witness whom hoe has ssen and heard anua %the
Court of Appeal has not, unless 1% is cowpletely satisfieu that
the judge was wrone,. 1T 1s not enough that it has coubis - even
gravs doubits — as to the correctness of the judge's finding.
T+ must be convinced that he WAS WIONS secsescreccvrrsccsssaros
iteeraisiiescess I bave stated as fairly as I can the points
which are urzse. against the judze's fineinz that Mr. James was
not zuilty of fraud and ihe considerations - apart from the
impression which lkr. James himself mace a8 a witness — which
may be said to tell the other way. Can I say that I an convinced
that the judge was wrong? L am certainly very far from satisfied
that he was righi. Indeed, considering only the material before
us, I would say that he was probably wrong. But it is a very
stronz taing for an appellate court to hold guiity of fraud
a man whom the juuge of first insitance, who saw and heard him,
held to be honest, and I Jdo not ayself feel that degree of
conviction thet the Judge was WIoily whiclk woulu justify me in

making that step.”
Thess observations in my view, proviue very relevant considerations of certaln
bits of evidence assessed by the learned Resiwent Magistrate in the instant
CASE. To a very Jreat extent, the truthfulness or untfuthfulnass of the
evidence of Daisy Roman Jepended largely upon the Magistrate seeing ana

hearing her. She said that she heard Haason tell Lduison to take bwck ths



- 6 -

land and give Thompson back his money. Hanson denied having, any such
conversation. Roman also acmitted facts which would to a great extent
establish her partiality towards Thompson, Thusi-—

(a) she was Thompson's agent at the time,

(b) she sais that Hanson had chopped her and she jot
gtitches, and

(¢) that her husband was arrested for threatening Hanson

with a zun.

On the other hanu, Hanson was able to show thuat he hegan negotiations
for the sale of the disputead land with Adlison in 1963 and on January 13, 1964
documents effecting transfer of the lanu were executed. Acman was most vajue
in her answers about the wate of the conversation. Spe could not remember
if it was early or late 1964. The learned Resident dagistrate stated his
reasons for rejecting her eviuence, thuss T gzme to the conclusion that her
evidence as to overhearing a plot between Aduison and Hanson was a complete
fabrication and this was the main evidence of fraud which the plaintiff was
submitting for the Court's consideration vocsasssaae

I see no justification for disturbing his wecigion which was fully
warranted by the evidence and which depended upon his advanitage of sesing and
hearing the witnesses - atl least, on tals aspect of the cass.

It may well be argued that the learned Resident agistrate had so
erred and misuirected himselfl on other aspects of the case, that it may be in
the interest of justice to order a new trial. So, I now consider that even
if ihe learned Resident Magistraie has accepted Daisy Roman's eviuence, the
full purport of it does wnot in my view establish fraud in Hanson's dealings
(if any) with Auuison. In oruer to enable any court to rescind Hanson's
conveyance actual fraud must be proved. As far back as 1848 in Wilde ang

another v. Jibson 1 H.L. Cases, 605, a% p.632-633, Lord Campbell had this

to says
", ,..If ther:z be, in any way whatever, misrepresentation
or concealment, which is material to the purchaser, a court
of equity will not compel him to complete the purchase; but
where the conveyance has been executed, X apprehend, my Lords,
that a court of equity will set aside the conveyance only on
the ground of actual fraud. Aand there woulu be no safety for
the transactions of mankind, if, upon a discovery beins made
at any distancc of time of a material fact not disclosed %o ths

purchaser, of which the vendor had wmerely constructive notice,
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a conveyance which had been exccute. cculd bu set PRS-
Section 70 of the Resistration of Titles Law, (Jamaioca) (1889),
Ch. 340 provides, thus:-

"Bxcept in the case of fraud, no person contracting or dealing
with, or taking or proposing to take a transfer, from the
proprietor of any registered land e.c..vs shall be required
or in any manner concerned to enguire or ascoriain the
circumstances under, or ithe consideration for, which guch
proprietor or any previocus progrietor thereof was registereu
weesesy, Or shall be affected by nofice, actual or constructive,
of any trust or unregistered interest, any rule of law or
equity to the conirary notwithstenuings and the knowlsdJde
that such trust or unrezistered interest is in existence ghall

not of itself be imputed as fraud."

Let us assume thet what Daisy Roman saild was truej Haason is allezed
to have known that Thompson had some interest in the Jdisputed land and he was
in effect telling Addison to give Thompson back his money and sell him (Hanson)
the land. What were the rights and the positicn in law of Thompson, 1if
Addison had in fact sold the lund to him in 1957. In equity, Thompson had a
good title except against a bona fide purchaser for value without notice.

But be that as it may, in the instunt case it caniot be Jdisputed from
Thompson's own evidence when he had Gooden's diagrum of the survey, that he,
Thompson, had known or must be taken to have kaown that title to the land in
dispute was registered at Volume 467 Folioc 483 it is so stated in diagrom
Ix. 1, which he said was given to him by Aduison, since 1957.

Thompson claimed that Aduison made a declaration of transfer of tha
land to him by Ex.5 for purposes of valuation. Yhether that documeni was
sworn to or it amounts to a "public document' under the Land Valuation Law,
No. 73 of 1956, it was not a conveyance oI the land and so far as Thompson
was concerned, it was a mere memorandum or note in writing gvidencing an
agreement for sale of the land by Addison in favour of Thempson and for the
value stated therein. Mo woubt, Thompson had & registerable interest and
section 133 of the Resistration of Titles Law Ch. 340 offered him the right
to lodge a caveat forbiduing the registration ¢f any perscn as transferee
of that land. In evidence at the trial, he said he asked Aduison three
times to give him title to the land. Aduison apparently ignored his claim

and he, Thompson did aotbthing.
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4 person in Hauson's pogition, wanting to buy the land, may have
known of the assertion by Thompson of a right in the land but yei not guilty
of fraud or of dishonesty. Section 138 of Ch. 340 proviaes:-

"Any person desiring inZormation as to whether a proprietor

ijs able to deal with the land comprised in his certificate

free from obstruction caused by any caveat, instrument

lodged for registration, oraer; injunction, or other cause

known to the Resistrar, but not appearing upon the certificate,
may sign an applicaticn for secrch certificate veesseve]

and on payment of the fee in that behalf provided, the Registrar
chall cause the necessary searches and enquiries to be made

1

for the purpose of affording the information required +..s.

and issue his certificate of scarch.
Section 139 provides:

“Such search certificute shall refer to the dealin, or
encumbrance last noted on the certificute of title for
the purpose of showing the state of the register at the
time of issuin, the search certificate, but not of
informing the person applying for the search certificate
as to what is upon the certificate of title; and such
person shalli be entitled to inspect the certificate of
title, anl shall be deemed to Know ail of which an
inspection of the certificate of title would have informed
him."

There is no disclosed evidence that Hanson secured a search
certificate but as sooa as he concluded his barsain to purchass the lana
from Aduison, he wenit to Solicitor darch wiio secured & diagram and later
his registered title. He said he first knew the land in December 1963,
he saw a zateway and a cart road. He saw "people's foot-~tr.ucks across
the land" and in 1964 he saw Daisy Roman passing throuwsh. hs far as
documents 5, 6, 7, 8, 9 and 10 were concerned, they were kept in the
department of the Commis-.ioner of Valuations and any entries or alterations
therein have not been proved to be effected by Hanson or inserted through
any false representations by him.  Knowledge, therefore, of the existence
of the unregistered interest of Thompson in the land in dispute shall not
of itself be imputed as fraud.

Tt may well be argued also that if the evidence of Daisy Roman

were true that Hanson unlawfully interfereo with a contract between Addison

anl Thompson by persuadins Adaison 1o brealk his contract with Thompson, and
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as such he committed a tort. But I fail to see what evidence there is which
can establish that Hanson has brousht about & breach of contract between

Adaisen and Thompson. Long before Hansoil knew of any contraciual. relationsalp
betwoen Thompson and Aduison, Thompson, nas saic that Aduison refused to give
kim title to the land in uispute. To say that Hanson has commnitted a Tort

by his simply saying to Addison (if trus) "take back the land anu give back
Stephen his money," is rather far-fetched.

As already mentioned, however, the learned Resident Hagistrate has
rejected the eviuence of Daisy Roman and in my view ne was justified in deoing
S0. In those circumstances I am at a 1oss to find what evidence there is of
fraud in Hanson as to warrant an impeachment of his titley or of any tortious
conduct in Hanpson as to entitle Thompson o any JdaLages agzainst himy or to
order a new trial.

The case against Addison

Herae, however, ,iving the fullest recognition to the auvantage of the
learned Resicent Magistraie seelily the witnesses and being able %0 form an
appreciation of their personality and Jemeanour, I am convinced that his
appreciation of the casa for Thompson as asaiast Aduigon was faulty and to the
desree which would entitle znd compel tunis court tO interfare.

for instance -
1. James Bbanks swore that he sitnessed Aduison put his mark

on Ix.5, thus veclaring that addison had transferveu

the land to Thompson for tho price of &£12. The learned

Resident Mazistrate, nowever, gald, thiss-
"The evidence of Bbanks did anothing to strengthen
tne plaintiff's case as he gualified all the
statements which may have been detrimental to
Ausison by using the words 'zenerally! or "usually',
botn in his evidence-in~chief ans under cross—

examination."

Addison could not sign his niue and apparently the learnsd Resideat
Magistrate wanted to be satisfied that if Obanks witnessed his mark, «hy was e
not positive that the Jjocument was Treau over to Adudison. The witness stated,
"] am only prepared to say Ex.5 was read over. T have not lost my memory yctb.
MGenerally" does not mean read over somatimes. e..I%t is usually Teaun over

and expiained %o the witness."
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It may well be that the witness's command of the English language was poor,
but Ebanks' signature on the document as wsitnessing Aduison's mark was
undisputed. If that was so, Thompson's evidence concerning the sale of the
land to him by Aduison in 1957 for £12, although he was unable to produce the
original receipt, was supported by thut note or memoranuum in writing by

Aduison.
2. fThompson produced diajram fx. 1 which was drawn up

as the result of 2 survey carried out at the instance
of Aduison. Thompson claimed he received that diagram
from Addison apparently as eviuence of an acknowledgment
by Addison of sale of the land anu the boundaries of 1it.
In the survey made by Hemmings in 1465, the pegs laid down
in 1957 delineating the boundaries of the land in dispute

are discernidble in the later diagram, Ix.4.
Audison's only answer to such cosent evidence was a mere denial of
the sale to Thompson.

3. 'Thompson said he paid Jooden, the surveyor, £7 as haif

of £14 for fees and paid £12 for the land itsélf.
The learned Resident Haistrete said:

"T found it impossible to accept thai Addison

paid a surveyor £7 to cut off a bit of land

which he had already sold for &£12 and received
payment ian full. The Surveyor Trevoer Gooden did

not assist the plaintiff's case at all as he never
produced any duplicuate receipt for the £14 which he

allesed was paid to him by Addison.”

GQooden claimed that he dia the survey for Addison and was paid &12
as fees and £2 for travelling expenses. He Lave iddison a receipt but which
he saiuw he could not prowuce because he had not looked up his receipt books.
It is abundantly clear from Eemmings' survey that the earlier survey was in
fact done. The reason for the 1957 survey has not been explained by Aduiscn.
Thus a clear inference of the probability of the sale arises in favour of
Thompson of the 4 poles of land. The comparison of cost of £12 with half of
the cost of &7 is rather an unrealistic reason for disbelieving the evidence
of surveyor Cooden, or Thompson.

Trom an examination of all the evidence in the case I can hardly
imagine a more satisfactory case for Thompson in which most violent
probabilities are raised in his favour end which remain unanswered by Addison

to the very end of the evidence led by all parties concerned.
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The decision of the learned Resident Megistrate in non~suiting Thompson was
obviously wrong.

Tor the reasons given, I would Jismiss the appeal as against Hanson,
with costs of appeal to him of 520 to be paid by Thompson. Allow the appeal
against Aduison, set aside the non-sult with costs ai the trial to Thompson
to be taxed or agreed upon. Enter juisment for Thompson in the case against
Audison but remit the matter to the same Magistrate to assess the damages to
be awarded for a breach of contract of the sale of the land to Thompson.

Costs of appeal $50 in favour of Thompson.

LUCKHOO F.A.

I asree.



FOX, J.4.:

Bven if the learned Resident dagistrate was wrong in his asgessment
of the credibility of Déisy Roman, for the reasons so clearly and fully stated
by Bdun J.4.. I agree that the evidence of that witness is incapable of
establishing the actual fraud necessary to initiate a transfer of registered
land. Conseguently, on this aspect of the case the finuing in fuavour of
Hanson should not be disturbed. However, fraud was not the only quegtion
before the magistrate. An equally coritical issue for his determination was
whether Thompson had been put in posgession in 1957 of the land in dispute
as a consequence of iis sale in that year to him by Addison. In relation
to this issue sufficient evidence was aduuced 1o enable a deoiglion gne way
or the other. The credibility of that eviuence should have been aggessed.
The situation was the usual one requiring the nagistrate to arrive at
conclusions of fact on a balance of the probabilities in the testimony.

There was no guestion of satisfactory proof not havineg been siven "entitling
either the plaintiff or the uefendant to the judgment of the court." (s.181
Cap. 179). To have applied the provisions of that section so as to effect

o non-suit of the plaintiff's claim against Addison therefore amounted to

a failure 1o édjudicate an important issue of fact.

I also azree with Bdun J.A., that the evidence establishes a sale
by Addison in 1957 of the land in dispute to Thompson. Thompson's evidence
of this transaction is overwhelmingly corroborated by the documents tendered
during the trial. In particular, it should be noticed that the registered
$itle to the land states that it contains My survey one rood eight perches
and four tenths of a perch®. This is an area of 1464.1 squars yards.

The documents tendered show that the sales made by Aduison of this land weres

(a) To Reid et ux, 4161.4 square feet; or 462.3 square yards

(b) To Thompson, 799  square feet; or B88.7 square yards
(¢) To Hanson, 30 perches; or_907.5 square yards
Total 1458.5 square yards

This is only 5.6 square yards less than the area on the rezistered title, and
cannot lessen to any significant extent the confirmatory effect of the

calculations.



