f;ﬂQPETWEEN

IF THE COURT OF bﬁFdﬁL

?JSUPREME couam czvzf APPEAL ﬂo.,4,offiégsﬂh’jfj:ﬁ:ff”’°’”

"'féEdeﬁﬁffTIE_ﬁONo:@RL{JUETXI ‘“iﬁﬂgﬁﬁv’*dLAL7ﬁf“*“":
S THE HON. MR;,JUSTLCE CRAMPBELL, J.Rs
JUSTICE BTNGHAMF s Aq;{Ag }

. THE HON. HR.

:fg?GbRDoy.monﬁsama ;fﬂf;;}[is 'DEWENDANT/APPELLaxm _,g j§

AND 'fﬂIMITED S 2 D rEﬁDANT/APPnLLANT

PLAINTIFF/RLSPONDE

'fﬁfﬁHDE ;ﬁ:;;ffjﬁﬁﬁﬁEiFARRELL T-  

. Mr. C. _---nattrwg,; @';c:; ‘and Mr. Clarke Cousins =
'Tfor a§mellants e I e T

-j.er; D Morrlson ;or "@époﬁaéﬁtq] ng'

12,_‘3 anﬁ Dec 1ber 18, 1987

: CAB{PBELL F J . Aag | . g |

On Januarv 9p-198uftne plalntlff/“espondent suffereﬁ

'3,5p°xsonal 1n3ur1es as a result of a notom veﬂlcle ac01dent on uhe

'*”“ower ¢sle maln Load ln Salpt Anno, The acneilants were 1nvolvc& fﬁf'

f 1n thls acc1dent,_.

The resoonﬁent lm hls'ev1denc° ""16 the tlme was abou*

:39 p mg. He'waﬂ_nrOﬁeedlng along the'ma?n road towards Ocho

:;Vleos 1ntendlng to vi 51c his VlllaS whlch:are 51tuated on the ff3733

“TLrlght hand 51de of che ualﬂ:maln'roa& w%gn Lac1ng towards 0cho

The maln road 1n the area

'V“ulosa He was r @'”' motor CYC1G

 €:€1evart to the acc cnt slo es'down frcm a Allla.- e was_abouta_;;f;rfﬁv
had almOat

Tfftc turn rlght an gQVL a rlght turn gijial when he

IVITeached_hls vlllagojjﬂ heard the horn of car and looked behinﬂ

The car Whlch he saw was comlng

'p,Lhrough hlS rear vmev_mlrrorc,

;ﬂ?retty fast behlnﬂ hluoﬂ He Wa¢ then abogt ZLO yards from the  ;‘ff""’”'




ecrest of the h111p anc about 120 yards_fxom hls Vlllasot:ﬂelbﬁileéiff”'
'_off-the'main“road en-to:hlsriefto_ He Uas struck from behlnd bv g

the motor car wh1cn ¢h1ade& 1nto'h1mofﬁﬁtr d that the reason-*

-why hewulled oFf the 1"oac% Was because the cav was comlng down on

hln and he did" not vapt to 51t 1n the road and get run over,tl 1

.had been travellznc on h1s xeFt or coxrecc glde of the road anout.

6 feet from the le 3edge Lntll he decwded to turn rlght, Havxngffffﬁte'm'ﬁ

.put on: st 51gﬂa1 to tLrn.r1ght he wae mov1ng to thn centre ox e

the road When ‘he hearﬂ the horn and qaw the car through hlS reerf'“”*'”

view mirror: and beceLee of 1ts speeu, he 6ecxded to pull ofr theﬁifff-*
"oad to his 1e;t°_ Tbe and 1s aeerox1ﬁﬂ+elg ?ﬂ fect w1de Wltn ayif}”
faded whltc Llne 1m.the nlddlea He wes a“OLﬁ 1. fcet From tht |

za&ed 11nc when he dcc1éed to go back over to hls left,- He éaysfff“::
he became confusod gy the blowzng ef the horn and +hat ﬁas the

'*eason why‘he &eCLéed to pu{l over to nﬁs ;etta, rpe- motor |

vehicle ‘was then 70w°0 yards frot hlma_f y thls.eV1dence the ._::’?' R
respondent was aSSCttlng that he was o 1 5% :oper szde of the

road but closer to Lhe mlddle llneape”he Llraf defendant was f7“***lzv
dr1v1ng in’ the cent re of the road an& was bearlng down on hlm

at a speed whlch_ﬂado hlm ﬂec1de to swevve J&Ck to the left

out of the way': of the opcomlnq caro; e haé r ached the 1eft edge ]“'

of the road when the oncomlng car skladec 1nto hLm,~_

~The: aPPe S. C’ﬁ thelr qu{j st O]"“—" to the resPonaenn' :-'5'.

in crOSSwexamlnetlon do not appear certaln as to what thelr case
was. Itiwas flISt euggested to the reepon&ent that he moved lnto
euhe road' from rlcbt +o left at hlS uea Grape cottages;_next lt |
was euggested{thatsne arte& drlftlng rlgh’ llnto tne road at a
[ieft*ﬁehdeﬁeﬁdg_letet 1t was sque ted to hlm Lhat the 1mnact
oecurreéfa§5he*maée{a vlqht turn when tno flrst appellent ‘was
_about“tb“§assgﬁisfmthVjcycleaﬁ These sudgertlons Were all denle@
Vhat is of SiénifiEaneefls that 1t was, not euggesteé to hlm tha*tﬁ

the first appellant'waefhot bearlng down on h;m pretty fast or




L2

=

That it QGS.Uﬂtruu:tQ;, the first appells snt skidded into him.
while be was at the exareme'leit cdge of the road. .
o Tne ;eamonwent s'wi%ﬁe$ésmelrby Tonaldson gave . .
evidenca that heraéﬂ bhe appellant & nAr coming down from the . ..¢
rest of thb hlll at ubOUL 65 mef; . ”Tﬁe*cariwaSsbehindjtheﬁ:
reaponaeﬁt ghc wa 1cn E0u¢thﬂG’ in the centre of,the.left

nand side ef thc zoa The respon&eni =uiled over to his left. .

The appe;lant“s_car nraked and skidded to the left ‘and_hit the

T

motor“;yc;igto  §;'-cﬂr Slad into the right hand-side.of the
motor_cyqle;_;.“ ”

,;_I# ﬁaﬂ:élsoufuggééted'to’this witness that the .
“egmonaent was hét 53 rhe car when he attenpted to.turn right.
It was Lqua‘ly nOV”f suggestcd +0 this witness that the appel=

lant was not dr1V1pr at 65 TP ho

The ﬂnaellants version given in evidence. by the. .

first appcllan ,~5'taat ne was Arivinc dovm the gentle slope.. . . .

of roadwav frow ihu %%ow of the hill at 30 m.p.h. - The respon~

dent came across L.qc: lond f*om the right to the left. . This was . ..

in the v101n1py of his cottage on the right. - The: appellant
"1owed down to ahnvox:natcly 25 m.D.h. and hlew his ‘horn. ~The
lcspondent Was then amcut 30 yards from him - and using. this ..
gppellant s worgu; the respondent came across-the road with-a
loct of_sp ed “llxe a”béé.out of heli®. Th@'respondentgwhile
now on tnu_le?t 5an°a from 51ab to sifde, put-out his. right .
1nd1cator, mOVc@ to tﬁe centre of the Toa slowed :down . -and
then noved back “LOF hg ‘centré of the road to the. left. -He .

the appellanc bra eﬂ ags 1ng pléw his worn ahd reduced his...

specd to about QD e 3,h°” The-xbégéndhnt‘rcached;the left soft

“houldcr and was slnmlzﬁ dovm as to Stop. He the appellant, . . -

uClng the r95pondewt on thc soft ‘shoulder moved to.the centre .

of tne roadg staxte& o 1ncreasc ‘his speed to overtaka, when

the respondgnt move 6 nto the ‘rosd causing the appeliant to



'1'7 fwno11y tc blame aﬂd aave:Judgmenu a”coralnrli?ﬁ

| 3J]dent and hlS w1tne

;aundermentloqed qrouﬁas rclat ve:to iabilify?_--*“*

“Wo eCCth the flrst &esen&aﬁt s ver510n7¢,j 
~as wo how the COlllSlOn cecurred would
_ bc tﬁﬂtamaunt to f;nd1nc that the Plalntlff
- a" b o

z

The apaollants L&Vc appeale& ths 3uagmént on’ the

-

’105 ihht the Learned'lrlal uudgm was‘ln'
cndants: wholly
nwvxeasonsa

-

| _j “error in finding the Defc
'*Fﬁ;toablame;f@:;;hexio%lov'

The Plaintiff's cvidence clearly
_?éSféblishedmﬁegligenceQonithe;J_
. part of the Plaintiff and no e
" negligence on the_ﬁart of the;;_-_: .
'~;;~Defen&antsef e : T

. The Defendant“s ev;dence;al :
- ‘abhlished neégligence on: thej
. part of the Plalnt1ff and no
" negligence ¢n. thc part of thef
“~HfDefendantS° § = -

__fjanjthls state f the ev1dence
;{gbyithe'nartles “themselves, the_
. preponderance. of evidence was -
fully in favour of the Defendants
and the Learned Trial Judge was
w;ong 1n not 80 flndlng, ,_,;,.




5,

e @

the evidencs of

sho Plaintief's

Switness was:in. confllct with the

-Plalntlff“s own avidence: and;

o thereforey

, cconnot be. rzlied upon
to establish nﬁﬂllﬁence ‘ori-the:
~part ©of the Dcienéantsc -

”{2;:‘ THat -the Le arned Trial Judge was wrong

“in law in allowing the. plointifflsicldimsat

*convc£51on rates-not pleaded and élfferent

from the rates wWhich existed” At thHe time:

LRe Bums were: pald and. cthe clalﬂ mad¢e

N

s il Thiak 'the Lcarned ;rvﬁl Judge was wrong o
_&J:‘lﬂ.not allowing the Countayr cieladime S E theruan
‘*fﬁelenoantsalazn,; e

Before us Mr. bngt on elther v1ew'

-Gf the evwdence af rlven bv the first pcllant an& the respo 15; 

The latter”Was ru11v to blame oz altcrnaalvq1y mt the least, he

'was_partlyh;oyblamgf._wlrstly the't spo

=L

@cn* by hls pleaﬁlng had

Jerred tﬁnt the £i?gt pel?ant ka& c0111d06 Witk the rear of

his. motcr cycle_muv lah tO'amehé ni ter it had been.

-

'ellclted from, hzm écx cre;s»exam*nag1cn éﬁaﬁffhevmotoracycle;

was hit on its 1Gnt si@ Thlq plec@ ‘Sf gvidende was MOYe oo iaoo

consistent: thh LHO £4rst appellgn* s 71GadLH$ ‘and revidence-that..

the respondent was 2“v1ng from ‘side to eide on the xoad and

UT

'colllded w1th the Lo z n he the *esccnﬁent ‘swerved from:; deft

ar T

Cfo right. - Secondlvy 1L was neqllgcn 'iﬂ t?c responﬁent in not -

L keeping - a'proper ioo oub aﬁd.SO ralanJ tc ‘Ahserve the state ok

the trafflc on tb" chlnd hlm Whmﬁﬂﬁe maved to the centre

L of the road 51gna111nj hés 1nteﬁtlon to'thsn to his riqhtfwhich

'nece551tated the blowmﬁg oF thn car horn by the [irst appellant.
It was equallv ﬁegl¢ﬂeﬁce :or uhe respoqﬂcnt hav1ng seen the

~eay behind Him when Lne horn was bl

“hieg left. zrom t?m centre of the road” ncrops +he path of the

asily and

S therez was no oncom$ng

raffics nﬂ 1t wus not;n gligence on the part -

-of the Flrst “rpell nt te have.blown-hls car horn, to the con=

 +"ary it was the prudent 4hing to de h:v115 regard to:the.



"f*_reﬂpondent s manner 0£ rldlng hls motor cvcl'”

'hhe speed'atﬁwhsch the £lr5t app

,vltness:was lnCOHS‘SCunL Wlth “n" excesswve_sveed because
,]flvst apnellant“s ca:_ﬁad almost

_:'wz. '.h hm |

';was only Sokfeet o“

”"5f511g1g and Logether

'"5Equa11y as reoaraS}'”

ellan s ﬂOtoc car was txavelllnr

 :7Lhe ob;ec lve facts da no L nupp"'tjany'll"d ﬁg of exces 1v  $?69._"J'”:”"

e submltted;ﬁhat LL espondent.s'ﬁwn evx&ence and*that cf hlS

come_to a ston when 1t colllde@f’

&7Further thc fact that:

the nature of the damage:"

,fderGD:at any unauc soee&gﬂ Thererwas tius no ev1aence of nealluf€55j-'“f"

"'f"mrg Morrlson”'nd i

;f esm gave ev1dence

The reSPOﬁw'f {:=fﬂ#

_.;hes cndent_s wi nes

_The car sklﬁée& to the 1e

53 and5h“t.€he motor c*vclc° The FlrstxapreTlant hlmself admltted

:tgat hls car-made a screechlrg sounu énﬁ th . he apnlled “hls nana J l_:°




5 : i '7;3'”
Q:&Ke and foot bza?m*:' mhe correct ‘and’ 1xxevlstab1é;igﬁgreﬁcg;g¢ w.]
‘he drawn Irom the LVi snce Of the responﬁepn and. his:Wifhessﬁié C: '
ehat becauSe the £ §S“ PPeilant” - ea¥ was bearing aown on. the=;: 
| resnondent, who wa.' h in “the’ centre of the zoad, he th -
._fwantlng to qet run Qverﬂ pullﬂd back 5 the 1eft and merc1fu11 .
  ”°acHeé the satetr of bhe 1eF£ﬁéé&é70f the ﬁGado,ﬁqaﬁvthEZf%ISt,  i“ 
'a??ellant not been._ lVlng at ths exce551ve peee ana 1n Lhe Bt
.:' cOntre of the road beh¢né fﬁé“fééﬁondénty chere would bave beeﬁ.;_gi

no ﬁeed fox hlm to a,g Y hls foot prake much: less s hand and

xoot brake toget%uwﬁi Tt wou1d havm heen o simple matter. Lor hln L

to overtake the IQSﬁOHMth on ZreEpondef ‘g.oright sidé§ ;1t'wast___

':'x3-fr1ghtenlng e”?cr+6=ce Oﬂﬁfﬁé'IGS?onéent,seeingsﬁhé.firstﬂ'
:'a?ﬁellant bbarlng dO?” on hln*whiCh“?laceé;himjinqa,éilemna:

neceSSLtetlng hls mov1n% backﬁéé"hiﬁ”leftfas;a-ref;ex.%Qﬁiqg_ﬁpmﬁ.H

.3V°ld gettlng run cvera | ' | e

Tpe 1ea£n ed trlal Judgc coneludeé that*the-figstf h”:

ellant was soﬂelv o blame. iﬁ”hié'judgmcnt he said thus° : .

Carg is patently clear from the GVLdence thau
withe DGLEﬂﬁaﬁt came OVer the hill-at a fast
rate of spaed opd onseaing the. Piaintiff’s
smbtor cycle. in the centre of the road
_ lﬂ“endvﬂg 25 turn rlqhv,'uhc efendan
paniched applied Ris brokes and was uqable Ly
%o esiop before collldlﬂc with the, Pialntlff
'nooooaemoonpounuunaeacoaonouooneueuuunnceuaa
I e satisfied there wea enough space on. .. .. o
rithe left o- the ?laﬂntlzf's vehicle for the v
_ fefendant <O avertake buts instead of 8C .. .
=lw001nﬂ:*hc ne$enéant jsakno éown on the Plain~
- ¢iff causing “him to change . his mind about . - -
pprning right. and tc seek the safety of” the 7
le-c :O.Lt choulaer :ﬂoco=rooDodmcooocunenu
“had-ihe . .Defendant kben driving at-2 slower
saeed the" anﬁllcat on of: the brakes. would
ot heve. occa51oneo a ulﬁé o; +he D efendant“
: venlcle° ST O TR

1ere was,. from chc evzdeqce “herein hig llqbted anple. ba51 _Ecr

'che abOV@ f qdlnf of th”'l Araes La riakiiudges o ~Be came £O. tho .

'jcorrect conclu51ur Qnd such ought zot properiy: to ‘be dlsturbedo_l

' mhe anme‘lant alao ppbaleﬁ against: the. awaré of

 General Damaqes foL naln suffering ‘and lgssof. amenltles on the

- i

i
-



3"ﬂ”ground that 1t w@s c ceu51ve and out of line w1th ex1st1ng awardﬂ

}, ;99 of Vol° 2 of Lﬁ*hlu {qaﬂ 5 pub 1cat10n on ecent Personal

'Tfflnjurv Lwaras 1n Uhlcn a*aras of ¢22 @GG ws_ﬂnd $25 000 00 were

”';serlous than 1p ﬁae pvcsent cq¢eofjit is LO ba noted hqwe

'*iﬁudge found that tﬁC“G gas ¢O cf menlL dsﬁ n that tne responmffjffff?f-

-:fof 1n3urz.ce 51m11ar to that suf;ereﬁ mg *he resaondent,,“

'Fiﬂro Rattray rexc 4{ o o the cases of onald Jobnson v,,_

7 ffStaffovd Evelyn anﬁ FOul Falconnr vo Alfreﬁ Cooke at pages 75 mnﬁ

ade 1n Februarj 1984 cﬁd NOV¢nber 1983 reenectlvaly 1n respect

'~fof 1nJur1es to Lre 1ower llmb whlcb he @uar1t+ed were far more *ﬁ:

'[1n those cases thc 3ﬂ£manept pa tlal ﬁl@gul1ltv vesu_t1nq from -mf pL-'7
”cae lnjurles Was 1u .-n‘” 55 rospectlvelﬂ Wurther no soec1a1

g

"1ous of amenltles wag ; closedﬁ; In thl 'Cm se- tne 1earncd Lrlalf}fi“”

=-dcnt could no lonaer ﬁ ay saft ball whlch ne rcv1ouslv enjoyeé  }]‘

'-i?l'ylng three tlmC” ne* wee“a; He could nﬁ 1onger plav szngles

7ﬁlp tennls “S hefisﬁﬁckfﬁs le as beforeuffue'had to 11m1t hlﬁ*fff,~f7fl3

'-;geTf to plavlnﬂ ﬁOQbiep at tennlso, He hac a derormed rlght foo*jﬁﬁffffg

'; f¢nd there was a mermanen» partlal dlsa3111ty of 18 _to 20% w1tb7: °5' 

>

s;rong possmb l E'thatth uculd 1n Thougn the oral

'fjvdgment was dellvyrh@ 1n December 1985 w ﬁhjn a nonth of that

'aGLVen 1n Noel Faiconer vazﬁlLred Cocke Uhcreln an award of

25 OGO 00 wms

'LQ f

i&; _mo: palpp_suf erlrr_tna =oss of amenltlesqufj3ﬁfj;-é

'-qlseV1ous 1oss o: amenlcﬂes whlch tllted c scales 1n favour of

q_r lconer s case subran_ The award cf

f..J- :

hlgher award thgn

5}}$’0 OOG 00 15 notso OLL or 11ne Wlth thc; warded 1n Falconer s  5“-5

'7fas to be consxderc& 1ﬁord1p¢re or,uﬁreasonablc, f.*?“V-F

For'tne abova reasona the aﬁﬁeal:bOth 1n rel;tlon Lo

'ffllabllluy'and quan o 3 *damuoc uuahb',o bc B mlSdeo ,_hefi“*'

“fgf gpeal on: the lSSLG.vmm“ﬁbl_Cablﬁ corvews1on xates was not pur@neﬁ{j{g;




'”33:@3353&33,}J;AL3;?+i=ri”~-'

'7f_fTBImGHaM,JJLA;'ﬁﬁgﬁ?éf¢°f“f"'”

o1 agree. .




