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JANAIC A

IN THE SUPKEME COURT OF JUDICATUEE OF JAMAICA
IH EQUITY

SUIT NO. E. 168 OF 1991

BETWEEW, THE THADES UNION CONGKRESS OF JAMAICA 15T
ALPHANSG GOGDEN Z2ND
ALLAN BHGOWK 3RE
ALBEERT HEKNEY 4TH
KUBERT STEWART 5TH
DONALD JOHNSCK 6TH
CANUTE MIHCTT 7TH

AND SEIPPING ASSCCIATION OF JAMAICA

Loxrd Gifford, B. Samuels and Miss A. Haughtor instructed by Knight,
Dowding & Samuels for the Flaintiffs.

Emile George (.C., Dr. L. Barmett and J. Vassell instructed by Dumn
for the Defendant.

PLAINTIFF
PLAINTIFF
PLAINTIFF
PLAINTIFF
PLAINTIFF
PLAINTIFF
PLAINTYFF

DEFENDANT

Pickersgill,

Cox & Orrett

Heard: 17th & 18th Leccmber, 1991 and

31lst January, 1992.

PATTERSON, J.
The plaintiffs are secking, by way of an amended Criginating

the following declaration aud remedies:—~

Summons,

"1A. A declaration that the purported terminatiorn by the defendant

of the contracts of cmployment of the 2nrd, 3rd, 4th, 5th, 6th

and 7th Plaintiffs or the 1Zth Deccember; 1990 was unlawful

and in breach of the terms of the Collective Labcour Agreement

made between the lefendant and the lst Flaintiff and other

parties; and that therefore the said contracts of employment

still subsist.

2. An injuncticn rectraining the Defendant from appointing anyone

to £ill the vacancies on the Kingston Forts of the jobs formerly

carried cut by the 2nd, 3rd, 4th, 5th, &¢th and 7th Plaintiffs

knewn as ded Bock men before the issue of the dismissal cf the

said 2nd, 3rd, &:h, 5th, 6th; and 7th Plaintiffs had been deter-

wined.

3. An injuncticn to restrzin the Defendant, its servants

andfor

agents from entering inte contracts or arrzngements or cmplcying

any other devise designed te deprive the Flaintiffs of their

jobs whilst they are still validly employed to the Defendant's



Association.
4. That the Defencdant payes the costs of and ircidental to this
application and order.
5. Such further and/cr cother relief as may be just.”™
The summons is suppcrted by evidence contained in affidavits sworm
by Hopeton Caven, the General Secretary of The lrades Union Congress of
Jamaica. Daniel Lynch, & c¢reme operator employed to the Shipping Association
of Jamaica in the category cf poert workers kncwn as “red book men", and Allan
Brcwm, the 3rd plaintiff. 7The defendant relies on the sffidavit evidence of
Kusse¢ll Keith, the Industrial Relations Manager in its emplcyment.
The Trades Union Ccrngress of Jamaica, (the undcn) the lst plaintiff,
is z registered trade union; and, alcmg with the Bustament: Industrial Trade

Undcn and the United Portworkers and Seamen Unicn (in its own right and on

behalf of the National Wcrkers Unicm), it entered intc & joint labour agreement

( the agreement ) with the Shipping Association of Jamzica, the defendent,
for the shipping industry at Port Bustamante. The agreement in question

covered the period lst November 1987 tc 3lst Octcober; 18589, and thereafter

" from year to year.until termincted. The Shippinyg Assccizticn of Jamaica is

alsc a registered trade unicn, the members of which are companies engaged in ..
the shippiog industry as cwmers of docks and wherves, various stevedoring
operators, agents of shipping lines warehcusing cperatcrs, port trucking
cperators, and so cn, and is the employer cf &ll workers and stevedoring
labcur engaged at the pert in leading and unloading ships® eargoes.
These workers are represented jointly by the let plaintiff and the cther trade
unions mentioned above, and it was on their behalf that the ajrcement was
entered inte. The workers covered by the agreement ars categerized and set
cut in Clause 2 therecf as:~
(1) those cateiorics of workers registercd zs port workers under
the Govermmeui Izhour Department Portwoerkers Kegistration
Scheme of 1939 and emplcyed by the hour and/or by the day
in Port Bustavante cn wharves and ships for the purpese cf
on~and-off loading ships’ cargecs for import, export or
trans-shipment and stacking and stowing the samc as and if

required, it buoing z2preed that such portworkers are now



commonly known as “red bock men” and including deckmen,
gangwaymen, hclders, lashers, gantry operatrrs, watchmen,
deckmen, truckhead operators and foremen (excluding permanent
foremen).

(i1) WVorkers registered and known asz "blue bock” men employed om a

casual basis when required to supplement the red book men.
(iii) That categcry cf worker im Port Bustamante known as gearsmen.”

The other categcerics covered by the agreement consist of werkers
that sre permamently employed and casuzlly employed by the varicus companies
thet cperate Port Bustamante, and those workers are known azg Unccntested
Group werkers and UCG workers. workers registercd and kncwn as tally clerks,
and workers registered 2nd kmown as held watchmen and locker/discrepancy
clerks. Latterly, the defendant has employed a permsnent bedy cf registered
werkers known as “wpmen” who Jo the same work as red bock men, but do so inm
their own right and nct nercly tc assist the red book mer. It is contended
by the defendant that under thc terms of the agreement Litwecen the unicns
and itself, it has a right to empley such vrmen, and that they are recognised
and represented by the unions.

The object of the 1539 scheme for the registration of port woerkers in
Kingstcn (set out in the sceeond schedule to the Kingston Port Workers (Super-
ammuation Scheme) Kegulaticns 1554, made under Sec.6 of the Kingston Port
Workers (Superannuation Fund)} Law, 1954)is:-

"Tc regulate the employment of port labour in Kingsten by forming

a register cf port workers entitled to preferenmce for engageument,

8c that only in circumstances of excepticnal pressure of work should
any unregistercd purecn be engaged for pert work. By these means,

2 check would be put con the employment of purely casual labour, and
the engagement <f lzbour would prcceed im acerrdence with a well
understood and properly organised plan.”

The regulaticns c¢ofine o "port worker" tc meen "any worker who -

(a) 1is register=d as a pert werker under the Scheme for the
Registraticn of Port Workers in Kingstom approved by the
Labour Department (a copy cf which is set ocut in the

Second Schedule to these Eepulations) or under the scheme



to be substituted therefor (a copy of which is set cut
in the Third Schedule to these Regulations); and
(b) is employed by the hour or by the day in the port of Kipgston
on wharves amnc¢ ships for the purpcse cf on and off loading
(;;‘ ships® cargres and re~stocking the szme;
and any such worker shall, for the purpcses of Section 2 of
the Law, be {zemed to be registered inm accordance with a
system apyroved by the Minister.”
It is plain that "port workers” are comprised of two groups of workere. those
that are registered and these that are deemed to be registerad, and are quite
distinet from those that zmay be employed t¢ do purzly casual labour.
Secticn 2 of The Kingston Fort Workers (Superammuation Fund) Law, 1954, (2 law
(; | which contzins special prcvisions only in relation tc the pemsion of port
workers) sets out the meaning z2scribed te a port werker for the purposes of
the 4ct ag follcws:-
"port worker" means port werker in the
port of Kingston registered and recruited
for work ip accordemnce with any system
agproved by the Minister.®
The evidence in thc¢ insiant case clearly establishes that the 2Znd, 3rd,
4th; 5th, 6th and 7th plaintiffs (the individuel plaintiffs) are duly registered
rort werkers and fall in the category known as red bock men. As such, they
enjoy preference for employment on the wharf over unregistered workers.
However, Clause 3 of the sgreement, which sets out the "Rights of Manapement",
specifically reserves the right of the defendant, (inter alia):-
"(e) tc promste,; demote, transfer, dismiss,
laycff cr declare recundant, discipline
and discharpge for just cause workers
ceverid under this Contract withiz the
framework of this Agreement provided
however that the Associaticn or wharf
Companies shall nct victimize, embarrass
CT ereate hardships tc any worker ervared
(:;7 by this Ceatract and provided further that
» ;n the event of termination of employment
for whatever reascn, the Empicyer shall
have the right in its scle discreticn to
make peywent in lieuw of nctice and the
Unione hercly apree that the workers will
accept such pryment in liey of notice.™

It is contended by the piaintiffs that the agreement cocntains the

termg and conditicns of employment of the workers representers by the vnions
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and thot it embodies the terms of the contract of emplcyment between employer

and cmployee; and as such, the rerms are bindimg.

Mr. George submitz “that nc binding contract exists between the

defendant and the Trade Unicn Congress of Jamaica or amy other trade union

and that the Collective Labour Agrecment referred to zs Exhibit "H.C. 1,"

does not constitute a leypally binding apreement.”

I do not understand Lord Gifford te be sayimg that the asreement is

a bionding contract between the unions anxt the defendant.

He: submits that

it 15 clear oo the evidernce thai the aprecement is pert of the contract of

employment of the port workers and is contractually binding as between the

individual plaintiffs and the defendepnt, I agree with his submissicon, and

ccnsider the law 1n thie repard to be as it is stated inm the unreported case

of Jamaica Broadcasting Corpcraticn v. The Natiomal Workers Unicn & ors.

(5.C.C.. 14 & 15 of 1981, delivered on Deconmber 18, 1981). In that case

Zoeen Po (as he then was) had this te sayy-

"We see no rezacn for departing from the
view which has long beenm held that a
collective iobour agreement may be legelly
binding if there are express provisicms to
that effect in the agreement or it can be

ascertained from the surrcunding circumstances

that the inteutiom of the parties was that
it was tc be legally binding ..cc.c...

What we a2z clear abcut, however, is
that onece the ampleoyer and the employees
accept and in-corporate the terms of the
collective aprcement ivto the individual
contract of serviee, tc that extent, the
employer and the wemployee are legally
bound by the tarme of the controet of
service.”

The agrecment lLetween the unlons and the defendunt
3) that the employer “shzll Le entitled specifically:e—

(2) to recruit new poxt workers, gpearsmen,
U.C.G. workers; tally clerks inmcluding
hcld watchmen anet Locker/discrepancy
clerks as recesoary without interferenci:
and tc decide the uwumber, classificatien
an¢ qualificatiouns of the portworkers,
gearsamen, U.C.G. workers; tally clerks,
hol¢ watchmen and locker/discrepancy
clerks rcquircd provided however, that
blue hook werkers who were on the
Blue Look roster on or before lst Jamuary,
1966 shall be :iven preference within the
catepories of repistered port workers only."

~rovides (in Clause

x
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This provision seems to recognise the right of the employer to decide when
end how the number cf repistered workers can be increazsed and reduced. The
turn of events seen to heve made that provision quite necsssary. Since the
warly seventies, the rode of shipping cargo has beoen vastly mpoderpized and
mecherized, and contaimer chipping has taken cver from broalb-bulk as the
primery method, thus reducing the necd for a great nurber of physical workers.
The work force was roduced t predeminently permznent woerkers (red beok men)
duxing the years leading wp tc 1985. But by then, those workers had aped,
an: with the agreement of the undons, young men were employed and sbscrbed
into the red book men catepcry of pert workers., Agnin, in 1587, because of
the ageiny of the permanent workers, a bhody of casual werkers, deseriled as
rrmen, were employed with the cocnsent and agreement of the unicne. These
casunl workers cperate ir the same arecas as red bock men, but it is the
contenticn of the defendanit that they “de nut supplement the red bock men
s such".

On the 4th Octcber, 159¢ forty-four workers wers laid <ff because cf
the decline for physical lzbcur azt the port. These included the individual
plaintiffe ond also includes “some m-men™. In December, 1590, eighteen cf
those laid off were recalled, and the remaining twenty-six were made redundant
bty letters datedDecember 17, 1550. The individucl plaintiffc werc amony; those
made redundant.

The defendant admits Lhat in deciding who would be laid off, it acted
on the bhasis that it would keep the best members cof the werkfcrce, based cu
productivity end work attitude. The individual plaintiffs were said tc be
Yeither unproductive or uncocperative or beth”. The defondent contends that
it is not cbliged in a redundrucy situation‘to first wake 2ll m~men and
Live book men redundant, however productive and able they were, and only
afterysrds te make any rod hook worker redundant, however unproductive some
¢f them were. After the redendsncy exercise, the wwrﬁ force was reduced to
235 red beok men, 37 tmewmen ond 2 blue beok men. A nuaber of those laid off
accepted the redundancy notice and ccllected the amounts coffersd for redun—
dancy and pay in liecu of notdce. The six individual plaintiffs did not accept

the redundancy nctice and pay cffered and now centend that their comtracts of
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eumployment were not lepzlly termincted and still subsizy.

It is against this background that the lst plaintiff and the individual
plaintiffs seck the declaration and the remedies mentioncd above.

The tirst issue that the plaintiffs submit that the court should
reselve is this:-

“Were the terms of the Collective Labour Agrecment incorperated into
thae contract of employment of the incividual plaintiffs?®

Although the agreement is made between the defendunt(as employer of all
port workers includinmg thoe individual plaintifis) and the lst plaintiff and
rther trade unions (representing the individual plsintiffs =r< other workers),
it aypears to me that it spolilis cut the contractual terms of epployment
between the defendant and goch Imdividual werker represented by the unicos s
and thot it is gemerally cecepied by 21l the parties thot hoth the Zefendant
#nd the indivicuzl pludntiffs censidercd themselves lepaliy bound by its terms.
The apreement is mot 2 comirret that iz legally binding Letween the lst plaintiff
and the defendazantbut is binding ip honcur only. A close examinetion of the
sgrocment mokes it clear thet it was nover the intentirn of the defencant
&nd the unicns to enter iute a legelly binding coetract. The very peint
was considered by the Full Court of the Supreme Court in Suit M15/1979

Regine v. The Industriai Disputes Tribunel, -+ The Shippimg hssocization of

Jomaica -~ frplicant. (unreporied) The Shippieg Assceiation spplied to the

full court for am order of certiorari te brimg up and guash an award made by

the Industrizl Lisputes Tritunzl in foveur of the workers vy resented by

thair unions. The cour: erusidered the terms of the agrcement between the
unicns and the Shippiny dssociation, (the mein clauscs of which are identical

tc the agreement in the iustant case) and Wilkie J., in his julpment, bad this

"I would support the conteaticn of both

Mr. Edwarcs ond Mr. Phipps thet it cannot

be gathered from this ¢jpreement that it

is ¢nforcesile at law., 1 can fimé nothdng
in an overzll viow of the document cf zny
mutusl intentior in the parties to be
legelly bound. I would therefore hold

that the Agrecmcut cculd not be enforced

in & Court of ilew @nd can be enforced only by
industrial sanctiocns®.



The other membere of the court, Chembers J. and Carey J. (as he then
was) expressed similar vioews, and respoectfully, I toc zm of the same opdnion,
Tut the position ag, betweon the defendant and the workers is net dependent con
the lepality ﬁf“faﬁ ayTeetent totween the defendsnt znd the unions. I helce
that the contractual relatiomship between the defendant and the individual
workuers is evidenced 1w the teves of the collective labrur agrecment; and that
the obligaticns of the defendrznt and the workers evidencod snd covered by the
agresment zre Linding do low on the defendant and the six isdividuel rlointifis.

The second questicy posed by the plaintiffs is thisy

“en the true ermotructice of the Collective
Labour Agreoment, was the defendant ohiived
to give preferines to red btock men i.e.,
bty only employing or continuing to employ
casual work:rs when no red bock men were

available to perform the relevant cateyory
of work®.

Lord Glfforu argues that Clawse 2 of the agreement makes reference to
The Government Labour bLepartwent Port workers hegistraticn fScheme of 1939, and
therefrre, in construing the provisions of the agreement. the court is entitled
to etk at the scheme an” in particular, the chject of the scheme. I have
alluded to the provisicns cf the 1936 schewme. le relieg ¢r the definiticm or
deseription of the 2nd catepory of workers - blue boclk men in Clause 2(4ii)
of the sgrecment. He arpues ¢het blue bock men are cesusl workers employed
“when required”. 1f there are red bock men, then they bave preference frem
the mere foct that they zre vod book men. EBElue Lock mon erwn only supplement
red bock men, and supplemeni meons that they make up numbers when there are
insufticient red beok men availsble bt de the work. He submits that “on the plain
mesming of the words, these clzuses. 2{1) & (1i);, oust b¢ copstrued o mean

that the employer is chlip

(¢ te sive preference te red Lok mon when there

is ooy questiom of reduciag nueedcrs becouse of a shortape of woerk."”

Lord Gifford crgues that zhe risht of the defendant, Jefined in Clause 3(c) of
the spreement, to lay off or declare redundsmi workers coversd by the agree-
ment, wust Lo exaercised sulbiect ko the defendant’s <1ligztions under the
ayreement and "withino the frose work” of the agreement. He sulwits that

“the defendant’s action in pivimg the notices of the 1%th Uecerber, 169G
censtituted an unlawful ropudiziion of the comtract of employment. If the

consirgetion of the sgreement coniveded for 1s correct, thep it was not lawful



under the contract for the defendant to make no distinction tetween red book
men and casual workers im making itrs selection for redundancy. In fact, om
thr evidence, the defendant comsicdered that it was entitled 1o choose the best
men irrespective of whether they were red took men or czsuzl, and that 1s
why they unlawfully repudicted the contract®.

He submits further that since, on the evidence. the individual piaintiffs
have never accejited the ropudiation of their contracts, the legel consequence
is thknat those contracts still subsist and the plaintiffs zre still registered
poert werkers in the cemploy cf the defendant. In support of his submissicn,

he relies te a large extent oo the judpment of Jenkinsyy, in Vine v. National

Deek Labour Board [1956] 411 Ek 1 (at page 8 et seq.) I 4o mot think it

neéussary te recite che fackts Im that case. Suffice it to szy that the dismigsal
of ¥r. Vine was a nullity becausc the disciplinary committee which purported
tc termdipate his emplcoyment hail no statutory power to 4o so.

The instant case is casily distimpuishatle from Vince's case. The
defeundant is not a statutory body, and the plaiptiffs werc nct employed Ly
a2 statutery body. They wers wot ewpleoyed and comtrolled under the provisions
cf sny statutory scheme. The Kingstcen Fort Workers (Superasmuation Fund)
Law, 1954 simply establishes a scheme for providing superannuation benefits
for registered port workers, but it dees mot contrel in any way the contractual
relnticnghip between the dofendant and the imdividual werkers. I hold that
the contractuzl relsticoshipy bhetween the defendant and the inddividual plaintiffs
is that of master and scrvact, acd that such relasticnship is nct governed ty
eny statutcory enactment, bui strictly by the agreement between the parties
and such comuen low principles thet are applicable in the circumstances.
The previsicms of the Boployrent {Termimaticn and Kecundancy Fayments) ict
for nctice of termination has baen expressly waived by the ayreement, which
states “that in the event of terminaticn of employment for whatever reason,
the Fmployer shall have the right in its sole ciscreticn - make payment in
licu of nctiee and the Unicns hereby ay;ree that the wirkers will accept such
rayment in lieu of notice™. (Clazuse 3(¢)). The lettems~f the 12th December,
1950 which made the individuel plaintiffs redundant provided for payment in

licu cf notice.
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I 2 of the view that Ciause 2 was not intended t¢ and does not fetter
the rights of the defendant to reduce the workferce 2t the port. Both red
boock men and blue book men are registered port workers, btut the difference
hetween them is that red bock men are preferred workers, amd they are on the
permanent staff of the defondant, while blue book men ars casual workers who
work if and when the poursurut workers are ghort in nunlirs te perform the
work at the port. They cappliswnt the red bock mea wien thi necessity arises.
But surely an employer muct have the right te decide the number of preferred
permanent staff required diwn its oxdinary cperations; ard in zy cpindcn, the
Cefendant 1s at liberty to roduce the number of its cuoployees in the red bock
wen catepory, provided alwesys that it adheres to the principle that blue beok
men ¢ pot displace but cnly sup{lement red bock wen. The evidence in this case
nees ot support a finding that this principle was nct adhered to.

The 1939 scheme discviminates against unregistered workers, who may

enly be enpaged in circumsionces of exceptionzl jressure of work, that is,
dhen all avallable regicicrzd workers have been engared and the necesgsity
for sdditional labowr still oxdists. 1t does not catagorise registered port
werkers, nor does it regulaty the preferential treatment <f the varicus
categories of registered voxt workers. It states specifically that the act
f registration dous not entitle ony pert worker to employment (Para. Z(dix).
Thedr empioyment and dizmiecsszl falls within the realwe of the contractual
velationship between enployer ~nd employee, and it should be noted that under.
tha scheme of registraticnﬁ“ﬁismissal from employment of s repistered port
woerker dees not automatically revoke his repistration ns a port worker.
But acvertheless, the individual ylaintiffs arc conconding that thedir
contracts of amployment bave not been effectively or lipally terminoted and
still subsist. Lord Gififcyd srpves that the contract is oot terminated until
the repudiatiom is acceptad, and iv the Instant case, aceeptznce connct be
inferved from the conduct ©f the individwal plointiifs. ‘fhey have meintained
themselves ready to assume work, they accepteé ne meney and they have nct
suerd for domages.

The evidence discloses that firstly, the indivi‘ual plaintiffs were

laid ~ff, and then, without beiny recalled; they were corved with letters of

reduncancy on the 12th Lecesber 19%¢. It is plain that the defendant comsiderad

the contracts of employment to be at zr end io accordance with Clause 3 of the
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gyreement , anC therefore, inm the ordinary case, thal puts an end to the contract.
The question still remainéﬁ however, must the individual plainuiffs accept

the rejudiation te put the contract et an end? Ie Hill v. Parscns [1571] 3

ALL EE 1595, it was held that alrhough on employee has Leen wrengfully dismissed,
excerticnel cases can arise which will leave the contrazet in existence.

flowever, such cases are raroe zrnd oan only arise if the relaticonsbhiy of muetual
cotufidence between employer sud employee romeing intact. ¥y, George arpues
thet even if the Gurt sheuld f£ind that the indivicdual plaintiffs wvere wrong-—-

fully dismissed, there is no evidence of any exceptional circumstances to

Tring the ingtant case within the principles enunciated in Hill v, Parsons

(supzrz), and conseqm—;srttly5 thet caee is not applicable to the facts cf the
instant case. I find mycelf in full agreement with Kr. Gecrge cn this score.
I hold that the indivicdual plaintiffs were not wrengfully dismissed,; and that
under the terms of ithe agreement the letters of the 12th Dacember, 1590 were
sufficient to put ar end t¢ the contracts, quite Independent of whether or
nct the employees accoepted the repudiation.

Tven iv cases where the dismisarnl was wrongful, it has been heldthat such
a wrengful dismissal terminates o controct of persomal ssrvices without the

nceesgity for acceptance by the employee (see Scunders & crs. ve Ermest L.

heale Limited [1974] 3 ALL ER 327.) This however, is o much debated peint,

an’ there are opinicns to the contrary. In Gunton v. Lopden Borcupgh of

Kichrond upon Thames [1580] 3 ALL E.K. 577, Puckley & %riyhtmnnl_?frq‘held
(5hew LT, dissenting):-

“The wrenpful dismissal of an empleoyee

did not put an dvmeddote end to the
ceniract of service becruse; epplying

the ordinary jripeiples of the doctrine

of repudiation, it was merely 2 repudiatiden
of the contract ty ths employer which

cnly resulted in termdssticn cf the
contrzct when it was accepted by the
employee.”

Shaw‘L"Z on the other hand, espressed the view that:-

"Having regard tc the fact that specitic
performance would not be orcered to enforce

s contrzct of scrvice; the wrongful

dismissal of an enployee was tc be regarded
as a tctal repudistion of the contract

which autmaticslly destrcoyed the contractunl
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relationship. leoving the employee
tc be corpensated in damzpes according
te ordinery principles.”

This case did not setile the matter and there are later ceases in which

the debate coutimued unresclved. London Transpert Executive v. Clarke (1881

1Ck 355, and Cort & Som Limited v. Chormen [19€1] 1 CR £16 are two such cases,

te which ccumsel did not refer. Lut as was peinted cut by Hay LJ. inm L.v.

East berkshire Health futhoxity, exparte Walsh [1984] 3 ALL Ex 425 (p.434)

“this difficuit guestion of 2n unacceptes
wreng ful dismissal is still unresclvecd®.

He respectfully agrced with the dissenting opinien of Shew LJ., in Gunton's

case (mupra).

It is truc that in Cunton's case, (Bupra) Buckley L.J. reviewed the
vrincipal authorities ip this unsettled area ¢f contractunl relaticnship
Lefore arriving at his opiniom, hut nevertheless, having ropsrd tothe later
decisions, I too must respectfully say that the matter ds still vnresclved,
and so I am at liberty to express my hunble opinice. 1 ayxes that as a2 generzl
rule, the wrongful repudiation of a contract by one party, does not determine
the cromtract; the innccent porty has the option of accepting the repudiaticn
cr regarding 1t as still subisisting and insist on its performance. FBut I can
co uo better than to respectfully adept as my own the werds of Show LJ.
when he said, in Gunton's czse (supra at §-.583):-

YRhile it is true that zrbitrary repudiatiom
by one centrasctinmg porty capnct of itgelf
terminate n crntract so as to relleve that
parcy of the Flipstion to perfors his
contractual ol:iigation, the application
of this principie conncot,; in resl terms,
g beyomd thrgs situations in which the
law cen compel performance. The preserva-
ticn of the contractual relaticnship
is nicessarily cotermincus with the
ability of the isw to compel performance.
Where it cannct, it is the scope of
damages that rust offord appropriate
redress to the injured party."

1 heve referred te the judsment of Zacca P. (as he then was) in The

Jamaica Breadecasting Corporatinn cases {suprz) where the sorvices of workers

ware terminated in circumstzaces which are somewhat similar to the instant
n I.Uklc-l‘-

case, and fﬁgiisinn in Hill v. Parscns (supra) tc the effect that in excep-

tionzl circumstances, a2 ecurt will enforce a contract of cemplcyment by declar-
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ing that it still subsists althoueph there has been termination Ly the
emyloyer, was reviewed. The court coasidered apd decided what were the
excepticnal circumstances ihet the evidence in that case diselosed. 1In my
view, these comsiderations could cpnly arise in the instont cnse if I had
decided that the defendant wrengfully tevminated the cntracts of the
individual plaintiffs. Lut sven if I had found the terminnticn to Le wrong-
ful; the eviderce in the inctant case Joes not disclose apy exceptional
circunstances that would lesnd we to grant the deelaraticn scupht by the
plaintiffs. ITu wy judgment, I beld thae had the termiveticn Leen wropgful,
the contraet for services would nevertheless be at an end. ‘that being so
the crdinary remedies cpen to¢ the individual plaintiff{sz would be te seek
demzges. It woeld alse be cren to the indivicual plaintiffs to iuvoke

the provisions of the "Grievanee Frocedure” set cut zs Clause 16 in the spree-
ment, or perhaeps; the concilliatory provisicus of the iobour be laticns and
Industrial Disputes ict coeld he rescrted to with 2 view ~f re-instatement
if the dJdigmissals were froumd o be unjustificd by the Industrial Disputes
Tribunal.

I should refer to the argument of Mr. Gecrye to the cffect that even
if the Ccllective Labour Azrcomcent is lepally binding, it is an agreement
which has been so amended Ly agreement, comsensus and vxactice, thet it could
pot te sald that the document “H.C.1% was in 1996 the cutire agreement bLetween
the parties. He cites the fact that memen are workies ~t the port with the
wedlens® full asprecment. He gays they are doing work that rod bock men cannct
dr,  Memen are cubgide the caztegprries menticved in the ryreement as oxhilited.
Lerd Giffeord contends that thoey are Yewsuwal workers and that they do¢ “'the
same kind of work™ as rod ook men,; ond that they displaced red bock men who
epjoyed a special status. There can e no genuine recundancy of red tocvk mem
when casuzl workers are ztill erployed.

1 have already intimated that it is py view that the wefendant has a
right to determine its wovk foree and to decide on its stvucture. It docs
unt oppear to we that the wndons ot any tire cbjected o the employment of
memcn. It is agreed thst they were introduced from as far back as June or

July., 1%€7, cven hefure the current agroeoment was made on 3Uth dupust, 1588,
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with retrospective effect teo November, 1967, Im my view, it is much too

inte in the day to complain that they have replaczd xed beck men. It secms
to me that they are in 2 separete catepory somewhat amzlagous to red beck
wen dodnp the same kind ef work, but certainly nct displacing the red Lock
ven over the years thac they hove been reeoymised. Dur even if I om wrong

in this regard, and it can be said that the continusd crployment of the

© ger to the exclusicon of the individusl pleintiffs constitutes a wronpful
repudiaticu of the indivicual plaintiffs contracts of empicoyment. fy decision
would not be d(ifferent, having regard to my earlier cpinicn.

Mr. Gercpe agks the cuntt to consider the questicn of delax on the
pare of the individual pleintiffe in seeking the ,ract of 5 equitable
remedy. he points cut fhed the termdmation dated back to the 12th December,
1596, and no steps were taoken until May, 1991. Further. the dndividual
plaintiffs were mnproductive znd unco~cperative, and so it cannct b saild
that they have come “with clean hends.” Therefore, they would not bé entitled
to the declaratiom or any other relief soupht on this swmens. Lord Gifford
submits that it would nct have bBeen possibile te bring the matter to cdurt
directly after the dismisscls, Lecause it was pecessary tc determine LYy cbser-
vation whether the dismissed men were properly mode xu’undant, or whether
they were Leing displacod Ly csasual workers. He mekes 2 distinction between
"reduncnney” and Ydismisszl® and finally sultmits that be is oot contending
that the defendapt is preciuded from declariny redundoncics, but that the
difendant iy cblipec te give proeference to red bock men over casual wmorkers
ant this, on the deferdionit's own admdssion, it has faileﬁ/tm Qe

The questicn of delay ds indeed relevent; though not necessary for my
decigicn. 1 will say no more than that there has [een inerdinate delay in
Lringiagy these proceedings. The reascns for the delay advancad Ly Lord
Giftord are not eccepted as valid reascos; the evidence does not seem to
aupport hio argument in ehids repard.

In my judsment, the plaintiffs are nct entitled to the grant cf the
doclaraticon scupht in pera. 1o of the amencded coriginnting sunmcns, and
ecngsequently, the question cf thoe injunctive and other reliefs scught become
oticge. Accordingly, the summens stands ismissed, with costs te the defendant

to be agreed or taxed. (certificate for Counsel grauted).




