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JAMAICA

IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S COURT CIVIL APPEAL NO. 20/94

BEFORE: THE HON. MR. JUSTICE CAREY, P. (AG.)
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE PATTERSON, J.A. (aG.)

MAXVILLE TRENCHFIELD - PLAINTIFF/APPELLANT
v
JOSEPHINE LESLIE - DEFENDALNT/RESPONDENT

Miss Antoinette McKain for the appeliant
instructed by Cecil R. July

Donald Gittens for the respondent

instructed by Messrs Clarke, Nembhard & Co.

—

September 19 & 20 and October 24, 1994

PATTERSON, J.h. (AG.)

This is an appeal from the juagment of Lns ilearnad

st., Blizabeth, dis-

rh

resident magistrate for the parish o

ainst che responaoent

u

missing the claim cof the appzllant a
for the recovery of posscssion of a dwelling house at
Flagaman District, St. Elizabeth, which he claimed fne
respondent held of hkim as a licensae.

The appellant's case 1s guite gimplies. alvan
Trenchfield, who was tho uncle of both tche appellsnt and
the respondsnt., diad on or abouc che 3rd cay of Fezbroary,
1949, and by kis will, executad on iy Frh Wovemssr, 192,
he dovised to Mr. and bMrs. Maxvillc Trenchfield Fi:s "nousc
and land around 1t.® The will was duly proved anc registered
in the supreme Court of Judicaturz: on +he 8th day ©f Docenber,
1989, and admipistration grantaed ©O polzata Trenchifzeld ana
Maxvills Trenchfield, che oxeCuloxs named Lnserein. JSne
"house and land around it roferred Lo in tne will was
sdentificd as a 2% acre parcel at Flagamaa with a two room
house theragon, Wh-xe Lhf L28Tatol and Tnoe rosponaent resided

2 R rOS nEoat
up to a few months pefore his doaih. Tho £cspondear
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remained in occupaticn after the testvator's deach. The land
18 pot registerad undrr the Ragistraticn of Titles Act, but
a certificate of compliance with the necessary formaiiniazs
under the Facllities for Title ACt was issusd 1L Xospoch
thersof to the sazd slvan Treancihfiela on the 15tk of June,
1977, &nd was put in ¢vidency by znz appellanc.

e appellant, by registzred lcotter post con the 10th
of august, 19%u, servad the respondant with a nctice which
reguired hzy o “guit and delivar up possassion of a housa

ard land at Flagaman, 5t¢. Elizaborh, premises formerly ownad

3

by alvin Trenchfisld of which you arz a licanses by Scptembarx
30, 19%0." The appcllant stated tnat he regqulired the promisas
for the adminiscration c¢f the estatc of slvin Trenchfield. The
rospondent did not budge.

Th2 respondant in her defence contzndoed thar sne did

not occupy the fcuse as a licansre, buc in har own rigno. sae

said that Alvin Trenchii=ld gave her tic lend long beifore iz
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aied she had b2en 1n POSSLESI0N «VoI sincs the daus
of the gift, improving whe buzlding &and the land. In the
avent, she said waat vhe tostaior was not antitled to validly
dispose of twne land at the gate of his azath,

The gncontrovertsd ovidrncs is that Alvin Trenchfield
was a vary sick man from about Fabruary, 198e up zo the time
of his dzatn in 1%¢9. During itnat cime and in Tact

1972, with tne oxcoption of about six monchs prior o his

deatch, h

{L

was carcd for by ihac rospondent. In Fepraary, 1Sbe,

he was staying at tnc home of #he rospondant's father, where

shc then lived, since his nous: hac fallen into dili opair. PTha

y

;spondent’s ovidence 1is zhat leong aruar sho commencsd Caring
or kim, she told ham that nezx f'tncﬁ°s nouse was oot conven-—
ient for him to stay, and “so he nad to fix his housa® ia
order that she could move in and look aft=r him. &he saxd that

at her <xXponsc, repairs warse Jdome to the housz and & woilet

was Dbuilt in Octcber, 1986, and in November, 1Sco



Alvin Treanchfield and nersslf movad in.

Tne appellant undoubtedly made ocut a prima facie case,
The land 1in gquestion was cercifica in the name cof Alvin
Trenchfizld under the provisicn of section i3 of ths Facalities
for Title hct, and thi title thersto was capable of being
ragistered under the Registraticon of Titles aAct, with tha
certificats providing the preoeof of the cticle of Alvin
Trenchfizla to tha said land (section 12). He davised it Dy

a valid will to ths appellant and his wife., They are the

P

:xecutors of his wstat: and are catitled to possazssion. Tha
cspondznt was duly servaed & notics to guir and deliver up
possession and she had failaed te do so. The responaent, who

is contending that tho land did not pass under the will,

must theraefore ostablish her rignt to pessession if she is to
displace the appellant‘'s prima facie case. This, she has
sought ro do by rolying on an oral agreement betweoan Alvin

evidence is that he told harx
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Trencnficeld and hersslf.
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that in ordar for ner to take care of him, he would give har
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his house and the land around it. Shs
taking car= of him long before the agrsument, and she
continusd to do sc up vo mbour six (&) moaths priox to his
death, whon the appellani’s wife provented hov from cont in-
uing by taking him away te her home, whaic ho evontually
diad.

I should mencion that the rasponaciic sought o
attack tho validity of the will under which uliv appcilant
claimad, on thec ground that it was a forgery, but that did
not find favour with the loarned rosident magistrate. Thsz

cspondent also spoke of a will mad= by aAlvin Trenchfizld
about two (2) years before he died. Bhe said by that will,
which was written by one Teacher Buck, the testator devised
to her one acre of land and his two bedroom dwizling housc.
She said the appeilant took that will from Teachcr Buck, and
appar<ntly thai was the rezason why 1t was not produccd in

court. But cven if such a will oxisted, tha later will
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which was provad and r¢ gLsteraed would haves revokaed it so i

do not think that tne rospondent was relying on that devise,

¥

but purely on th¢ oral agrecment that I have menvioned

carlier.

‘..

£t is surprising that the respondent did not sesk to
Assert Lr right to possession of the land by way of a
counter-edaim to this action. it is clzar that a+ common law,
the oral agraemsnt on which she relicd could noc be anforced
in a claim against the appellant, it having bzmen caught by
the provisions of thoe Statute of Frauds. Howzver, in hox
defince, reliance was placoed on the squitable coctrine of
parv performanca, and also on tho doctrain~s of promissory
@stoppel, and tnose issuss must b examinod.

Wiere thore has bean a definite concluded contract
for tha disposidon of land, but there is an absaence of a
sufficient note or memorandum :to satisfy the Lguircments
of the Starute of Frauds, & common law action cannor be
brought on such a contract. But a court of 2guity will
nevircneless grant relief by way of an order for specific
pberformance of a parol contract where the party secking to
enferce such a contract shows sufficiant acts of part
pexformance. In the instant case, the rospondent was not
s@cking 1n 8ny wayto enforce a parol comtrach, hub sougnt
tc s<¢t up acus of part performance in proof of her (-tlc
To the land and as & dofence o the claim for posscesion.
In my judgment, the cquicable dectrins coi part Lo Lormance
1S inapplicabls and cannot assigt the rxcspondont .o b
defence to cthis action for recovery of possession In
my viow, tha loarned resident magistrate foll in error

whan he found that “the equitabls doctrins of par: per-

o
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fcrmance protectad Mrs. Laslie.,
A parol ccntract, though uniznforcaebls, is

nevertheless a valid contract, and in coyrhain Cirsumsiances,

may be usod as a acfcace. Couasel for the appcelians



contendasd +what there was no proof of a defimnite concluded

I

contract betwean the respondent and Alvin Trenchficld for
the disposition of his house and land at Flagaman. Counscl
for the respondznit, on the othar hand, contcnded that "the
terms of the contraci are clear in this case.” He placed

grear relianc

i

on the =2vidence cof the respondent wo bolster

his contenvion, auc for cmphasis, I will repeat her ovidence:

"He sald in orusry for ms
Lo take care of him ho
would give me his housa
and the piace of land
around 1t. Having
spoken to m~ I was
taking caro of haim long
bofore and 1 continusd
Lo take cars of him.”

i must confess that 1t is cifficult feor me to extract
a definite contract from thoso words, but the lasarnsd rosident
magistrate scems to have placed a libsral interprotatcion on
the evidencs. In his reasons for judgment, he had this to
say:

"This court is of the
cpinicn that in the
evidence before it the
defendant did take
possaession of the
praemises on tihie basis of
the underteking and under-
standing between Mis Leslis
and ¥HMr Trenchiicld that she
would gzt the housa for her
el having taken care of him
during his pariod of
incapacity.”

this basis that he conciuded that:
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"The court is prizpared tc
hold that neivher

Mr. Trenchficid noxr the
plaintiff are abkle to
circumvent o©r ignorae the
a2stoppel wnicn opszratad
against them - in othar
words in this acticn for
recoviry of possession
brought by the execuior,
the a<ofendant is enticlea
to rely on the principle
of estopp=l and tha
goctrine of pari perform-
ancs to protect hiexr



&
intexest in the preoparty
and hor right to ramain
in possession.®
in tho face of the interpretation placed on the
raspondent’s evidence by the learned r. sident magistrate,
counsel was constrained to concéede that there was indeed
no dafinite concluded contract preoved, but he submitted
that therce was clearly & promise coupl:d with an interest.
He submittod further that where on the basis of & promise
madz, che promisae doag certain acts, thon an equity arose.

He reforred to thae case of Pascoe v Turner (1979) 2 4ill ER

945, and arguca that the instant casa, like Pascoe's case,
1s & case of astoppel arising from the sncouragement or
acquigscence of the daceased, alvin Trenchfisld, betwoan
February, 1986 anc the time of his death, when in reliancoe
on his promise, the roaspondant porformod adequate acts to
justify her entitlement to an equitable ipterest in the

property. Thsz acts, he said, wzre:

1. physically taking care of
the promisec; and

2. 1repairing the building.
The lecarnad resident magistrate found as a fact
that ths respondant "relied upcn tho undertaking given her

by Mr. Trenchfigld®, and that sha was not paid for her

services. He concluded that there was “no other explana-

I8

tion for Mrs. Leslie’s - marriod witit a husband and fou

e}

o

(4) childaren - conduct in relation to Mr. Trenchniield a
the property in gquesticen. In relation to the nousc she
carried out repaire, @ntered into pessession and did acts
consistent with a reasonabls ¢xplanaticn that the nousc
would be hers.”

This finding of fact was not challenged. ic is
wall known that in Jamaica the kind of agrzement contendad
for by the raspondeént is not uncommon. 1In some instances,
the owner of land will enter inic a valic contract to have

someone care for him in his sickness or old age and leave
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his land on death to that psrson. If such a contract is in
writing, no difficulty woulae arise in enforcing it. If its
a parol contract, the court weould decros that it be specifi-
cally performed in an action by a plaintiff who proves acts
of part pzrformancc which ars referrzd to some contract and
referrable to the parol contract alleged. But it is conceded
thet a0 definite contract existed in the instant case and
accordingly, no riliance can be placed on thosz propositions.

In the event; couns2l'z referoncs to Wakcham v Mackenzie (1968)

-~

2 All ER 783 was not helpful. Novartaeless, the roespondcnt's
contanticn, that Alvin Treachfi=ld dic¢ promise to gave her
his house and land if she cared for nim, lad the lzarned
sesiaent magistrate to consider the question of a promissory
estoppzal as a defence to the appellant's claim for poss<ssion.

The learnzd resident magistrate, in holding that:

"niither Mr Trenchfisld nor
the plaintiff are able vo
circunvent or ignore the
astoppel whicn operates
against them",

8

adz referance toc a roviow of the authoritics known to him,
Altihough he did not say so, i thiank he had in mind the linc
of authorities which established and oxtended ithe principile
on which a person may obtain an intorest in land 1f he 1is
led py the owner thereof to balicove thaet he will bo granted
such an intersst, and as a result, hse acts te his dcrrzmznt.
The principle szcms to have had its genesis in ti:e judgment

of Lord Kingsdown in Ramsden v Dyson (1866) Lk1I HL 125 when

he said:e

" If & man, under a verpal
agreement with 2 landlora for
a certain interest in land,
or, what amcunts to the same
thing, under an expectation
created or encouraged by the
landlord, that he shall nave
a coertain interest, takes
possession of such land, with
the consent of the landlord,
and upon thz faith of such
promise oxr expectation, with
the kncowledge of the landlord,
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and without obligation by him,
‘lays out money upon ths land,
a court of equity will compel
the landlord to give esifoct to
such promise or expactaticn.”

The principle thus cnunciated, was followad and
applied with extension and limitations, ih a number of

cases, ofle such being Inwards v Baker (1965) 1 All ER

446, where Lord Denning, M.R., expressed the priaciple in

these terms (at p. 448):

"If the owner of land raguests
another, or indced allows
ancther, to expend money on
the land under an =xpectation
created or encouraged by the
landlord that he will be able
to remain there, that rais=s
an equity in the licensee such
as to zntitle him to stay. Ho
has a2 licence coupled wich an
squity.”

Further on he said:

w_ . it seems to me, from Plimmer's
case, (18s54), 9 App. Cas. at

pp. 713, 714, in particular, that
tha c¢quaty arising from the
expenditure on land do=s not fail

‘merely on the ground that
the interest to be socured
has not been expressly
indicated ... the court
must look at tho circum-
stances in cach case to
dacide in what way the
aguity can ba satisfied.'”

Crabb v Arum, D.C. (1975) 3 All ER 805, and Taylor

Fashions Ltd. v Liverpocol Victoria Trustees Co. Ltd. (1981)

1 All ER 897 are but two other cases in which the principle
was considered and applisd, and Lord Denning, M.R. roduced
the principle and its sxtensions,rofinements and limitations,

into one general principle when, in Amalgamated Investment

and Property Co. Ltd., (in lig.) v Texas Commerce I[nternational

Bank Ltd. (1981) 3 11l ErR 577, he said (at p. 584):

"When the parties to a transaction
procaed on the basis of an under-
lying assumption (either of facn
or of law, and whecther due to
misrepresentation or mistake,
makes no difference), om which
they have conducted ths dzalings
between tham, neither of them will
be a2llowed to go back on that
assumption when it would be unfair
cr unjust to &llow him to do so."
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This prainciple nas been describsd :s the docirinz of
promisscory =stoppel (or proprictery csteoppael) and theo
appeliant’s claim was based on what may b callezd festoppal
by encouragoment or acquicscencsz.’ Wwhile conceding that the
@videncs: regarding encouragemen® wag silim, counscel for the
respondanc submiintod that there was "adoguate matarial on

the evidznce” Lo ground acguiascenc:

4t
0
b

v the part of the
promisor. He referrcd to ths expenditure by the respondent
of ner own money to effect repairs to the house during thc
lifzrime of the promisor, and to the fact thet she cared for
him without pay at his raquest up to a fow months bafore his
death,

In light of the unchallznged findings of facﬁ by the
lzarned resident magistrate, I am inclined to agree with
counsel for the rcspondent. I have expressad the visw that
tne respondent’s occupation was that of a licenses, but a
licence may cr2ace perscnal rights though it cannot create
any estate cr interest in land. It seoms to me that in the
instant casc, the respondenx's liccnce may be aptly described

as a "liceznecz couplzd with an equicty” as was said in Inwards

v_Baker (supra). The words of Lord Denning, M.R. in that

case seemsg te b2 relevant to the facts of this casc. He said

(at pp 448-449):

"So in this case, evon thouai
thore 1s no binding contract

to grant any particular
interest to vhe liconses,
navertheless the court can

lock at the circumstances aad
se¢e whether there is an

2guity arising out of the
cxpanditure of money. All that
is nucessary is that tha
license2 should, at tho rogquest
or with the encocuragemeant of
the landlord, have spent the
monzy in the ¢xpactation of
being allowad to stay there. If
sc, the court will not zllow
that expectarion to be defzated
where it would be insquitable
S0 to do."
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Ir my judgment, there was sufficient wvidence to
support a finding that ths deceased, aAlvin Trenchficld
promised tie raspondent the gift of his houss and Lhe
lan¢ arocund i1t, and that the respondent acted to her
detriment as a resuit. The parties conducts@ their
dealings botween toem on the assumption that tho house
and land would go to tha respondsnt. It is too lats in
the day, znd 1t would be unjust, to zllow tche appellant,
wito stands in the shce.of the deccasad, to ropudiats the
promise and excrcisc ais logal raght io pessession. Tha
defence of promisscry estoppsl has becen made out, and

accordingly, the plainziff's claim, teils. I would dismiss

FORTE, J.A.:

1 have had th=s cpportunity of reading in draft, the
judgment oi Patterson, J.A. (Ag.). I agree with his
conclusion and the reasons therefor, and have nocthing ©o

add.

CAREY, P. (Ag.):

I agree. The appeal 1s dismissoed. Judgmeai of
the ccourt belew mffirmad. Costs of appeal fixad o+ five

hundred dollars ($5460).



