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Judgment
RECECRD J

The Writ and Statsment of Claim in this actionm when originally filed claimed
for damages for a breach of contract against the first defendant only. Conzeguant
upcn the defence filed that Carltom ¥. Livingsten in his capacity as Hanaging
virector of C.F. Livingaton Associaztes Ltd entered intc oral coatract with thae
ntifif to construct the rozdways, tue plaintiff applied for and was granted
lcave by me to amend its Statsment of Claim and Writ newming C.F. Livingston
hsgociates Lid as sescoud defendant.

In the mear while the second defendant had £iled an action against the
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piaintiff (C.L. € G4&/87) ciziming a sum of money being balance and owing for work
doui.  poth actions weru consolidatad and came before m: for trial. Previously
these matters came before Pattersom J whe, on the (17/12/90), adjourned the heas-
iug with two days costs to be paid to Triotec Limited by C.F. Livingston Assccistas
and that the action in Suit Ho. L (048/87 should be stayed until the costs were
paid.

When the sccond defendant was added an amendad defence and counter-claim
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were filed. EHowever, the cost ordered not having besen paid, I proceeded hea




“he evidemce in Suit £.L. T 144/86 only, after ruling that the counter-claim !
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Suit C.L. C 048/37 be stayed pending the payuent of costs ordersd by

Faiverson J.
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The plaintiff throuzh its witness Sean Coley, a civil scrvant from the offica
of the Registrar of Titliecs, tendered in evidence Title to show that the land,
subject matter of this suit, was registersd omn ths 27tk of Pebruary, 1984, in the

nams of the plainciff’s company with registered ofliics ot 4 Haining Road. Hingston
5 ai Volume 1181 Folio 41&. ¢f the Hegister Hook of Titiss. ¥vidence also was
Ziven that on the 6th of Harch, 1984 part of this land was transfered to Jaritom
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Fitzroy Liviugston of Z Abbaydale Avenue Kinzston 10. Sub-division of ths properiy
war approved by the St. Andrew Parish Council and 2 pre-checked plan was providad
irom the Survey Dopartasut.

Miss Fern Chen, an Attormey-at~Law, testified that she was the bemeficisl
owaer of the shares ia the plaintiff's company. Sh:s haed known the first defendant
o 1

gince 1569 when she did lugal work for him. She Lnew him as a road contracuor.

L5983 herself and first defendant became intimate frisnds. That same year
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Trictse Limited acquirad lands at White River in 3%. &mn which she proposaed o
davalope., The company obtained formal approval asd raceived specification from

-

¢ the Superintendent of Fozds and Works. St. Apm Parish Council a copy of which
1iigs Chen handed to the first defendant and reguesting of him a guotation for the
congtruction by him of roadways in the sub-division in accordance with the
specification. He gave her a2 quotation of $210,006.006.

In August, 19863, Miss Chen authorisad the fizst defendant to proceed with ohe
congtruction of roadways. Fe agreed to do so for the sum proposed and in acooro-
auce with the specificationsz. Construction pericd would be five (5) months.
Somnstruction started om thoe 18th of Jctober, 1%83%. The first defendant asked
wigs Chen te pay for maceriazls supplied.

The first payment she made was on the Z3rxd of supwat, 1983, at the writtun
ivostructicns of the first dafendant to one Hr, Max Mair, At the request of first
dzfendant she made several other payments. The 27th of September, 1963 chegue for
$22,950.00 in favour of C.F. Livingston Associates the second Jdefendant;

~

lzr Hovember, 1583, $25.000.00 in favour of second defendanty 14th of November,litl
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$05,000.00 in favour of ths second defendant. Over a pericd of several montis




. =3~

Va

nc had drawn some 14 cheguas in favour of the seecond defendant and only cwo
in favour of the first defeadant. She also made cazh pavment to other person
for mascn and plumming workc, road workers wages, pickup hirage otec.

By April. 1585, Hiss Chen was not satisfied with the progress of how the
Jjob was executz=d and spoks fo the first defendant several times about it. Um ono
sccasion while first defendant was in Florida she telephoned him requesting hiwm
toe return and finigh the job but he said he did nct cars about the roads. 4s =
resuit of this she servez notice om the first defendsnt terminating the contract
by letter dated 28th April, 1985,

Miss Chen sought advice from Hill-Betty Enginesrs Ltd specialists in rcsao
coustruction and guantiity surveyers Stoppi, Cailrmey & bisomfield. The asphait

surface were cracking up awnd grass growing in the roadway from May, 1985, From
this rzport she concluded that the roads had to be remediszd. She had o pay Hor
proiessional advice; $4;:80.00 for enmginesrs fecs and $7,156.00 Ffor yuantity

Strveyors.

The first lot sold in the sub~division was ©o the first defendant. It wa.
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the best lot — he selscted it and it was tramsferrzd £o him parsonally and no
Attorney fee was charged fo him. She had expected roadways to be compiested by

ist Mareh, 1984 but tuis was neot so. Various purchascrs were constantly calling
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2zr concerning the compleficn of the road as at tha: time only marl surfacs wae
on the road, By April 1985, wost of the roadway were asphalted ~ only one coat

asphalt had been applied o some'sf the rcads.

udar cross-examination Miss Chen said she knew that first defendant had =

company named C.F, Livingston issscciates Led. but did net know that the company
was a coatractor and bullder of roads until 1985. 3She sgreed that she deliversd
2 reconciliation accounis addressed U.¥. Livingston Asscciates Litd. for pericds
up ©o 22nd August, 1984 and lith April, 1985. Sho zleo raceived invoice datad
“0th Aupust, 1584 azddresszed to Triotec Limited from sscond defendant concerning

- White River project. GShe admitted that save f£or two chegues to first

iefendant personally. a3l the other chegues were drawn in favour of the secord

uefundant. She thought that the second defendant wes 3 Land Development Company.

She agreed there was scarcity of cement in mid 1384, She alsc agreed that be-
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cause of continuous wain buiween months of Decembzr 1283 to February 1984, this
prevented comstruction during this period. This would axtend the constructicn
neriod.

It was suggested wo Hizz Chen “you know all alons vhat you were contractiip
with C.F. Livingston Associztas Lid, for the construction of the roads.” Oha

answered "I deny that.” 3he also denied that the first defendant was acting

45 an officer of the sacond defendant’'s company and thac she is now sayving it was
fivst defendant for thne reascn thav she believes that the second defendant is In

a0 position to satisfy s judgment. It was typozraphic error made when she

iletrer of the 22nd Auvpust., 1984 (Exnibit 28) ro the sazend defendant.

o

0

In answer to the court Miss Chen said although the contract was with the
firet defendaz_lt9 “I had maic cihsques payabls to the zseeond defendant because the
first defendant had spoeeifically asked me to make it thst way s0 as ro activanc
the company. '

Mr. Lawrencé Hill, Diysctor of tne firm of Hill Dottty Engineers Ltd. said
his company specilalised in 30il testing, macerial testing. foundation desipns.
road designs and testing. He carrying on work of this nature for twenty-nine
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e dagree ip Chemistry and B8c degres in Civil Engineering
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from Howard Universicy. He Jdid post graduate work in MHicreo gqualilative analiyeis.

In 1985, nis firm received a2 reguest from Stoppi, Tairnay Bloomfield,
wuantity Surveyors relating to certain defects in th:s woads at thne White fiver
Housinog Scheme in S5t. Ann. Acting on bis instruciiocns his chief technician
Dwight Myrie brought samples of the so0il and sub--grade materiszls from the roaiway.
¥yrie supplied him with a2 sketch indicating thickpmess of the asphalt and base
Lourse.,

In May 1991, he visitad the site with Hyrie and observed the state of tue
roadway., He said that wost of the road was dirt track with grass growing down
the centre and sides. In most imstarces no asphalit wss visible, ne never saw
any asphalt on most of ths roads. If the roads had bzain constructed in accorizni:
with the specificaticos he would not expect to sez2 this. He axpected a life

tine of at least 10 yeawrs for these type of roads without maintainence. The

zuce of asphalr suggested there was very poer bondimg between the asphalt and
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<he base. If virgin scil wzs protruding chrough in 13¢5, this would suggsst
that the marl base was £oc thin - not properly compactod and that water had sot
aown to the virgin soil. If zsphzlt was lifting in 1285, this indicated very
poor construction procedurz. His firm was paid $4,280.00 for this reference.

Under cress-~examination ke said in his tweuty-~nine {2%9) vears of yractiss hs
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hag dealt with verious kinds of specificatioms. The Yarish Council had seneral

specifications with wininum requirement which hed o be followed. When he visited rhe
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siie on one of the roads he saw “something ilike aszphalt was origimally there.’

i)
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From what he observed the zsphalt was macadam, not barber gresa. The absence of

suificient thickness of base material would be ecririecal to the failure of thu

faul Greem, Quantity Suiveyors of the firm of Stoppi, Cairney, Bloowt

fornd

with twenty-five (25) yearc experience teastified that in Hay 19856 at request of

tha plaingiff he vi the Whirze River sub-division gite. In June, 1586 hLe

©

praparaed an evaluation of the work dome and costs of remedizal work reguired to
complete the roads in accordance with the Parish Councii’s specifications.
stimated costs of remedial work in June. 1986 wae 5257,270.00. Due to escalatiocn
in material and labour costs, this was revalued in Dace r 1990 to $0625,514.00.
“he value of the work done was $294,101.40; the pilaintiff had paid out $314,419,14

to defendant and others, 2n over payment of $20,317.74.
The evaluation was BGased on the assumption that the entire base had to bz

wxeavated. The entire arze was asphalted when he visited in May, 1385, To

complete this further comstiruction a period of six {6} weecks would be reascnablz

o
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Iz was his ¢pinicn fhat it would take z deligest contrzctoer & - 5 wmonths

[

ts lay down the roads.
Mr. Bwight Myrie the soil techinician had bzen working at Hill-Betty

Znzineers for twelve (1Z} yesrs, He went to the White River sub-division. =z

cxamined the untive road surface. He observed cracxzs in the surface and at two
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1w saw clay oozing through the pavement. Ee reuoved pzrts of the pavemont
at thess points. He d4id compaction tests at tenm points and prepared a skeizl
snowing the poiats. The suvriace was poorly coated as the asphalited surface was
cagily removed from the sub-base. The sub-base was warl throughout the sub-

civision. He found unsufficient stone aggregate. He adumitted that he had never
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participated inm the comstruction of a rcad.

This was the casez for the plaintiff which was closed en the 12th of Decenbear,
1291 and adjourned for a date for continuation te be fized by the Registrar.

¥hen this mattsr came up for continuation on the Zud of November, 14%Z, on
the plaintiff’s applicaticn, costs of remedial work w45 awmended; the sum claimed
for estimated teo read $688,514.00 instead of $287,234.00,

Mrs. Forte then informed the court that the first defendant had been iil
for sometime and was mot then in the islaud and was spplying for the matter o3

3

be taken out of the list. MNr. Chin See opposed the application ss the matter had
been fixed for continuation om Hth duly, 1992 but taken out list because of
iefendant's illness and no medical report was s:on.

The hearing was adjournced until the 2rd of Hovenberto allow ¥rs. Forte toc
obiain medical certificate. Om the 3rd Mrs. Forte re crted she had no succsss
in obtaining medical report and asked for further time. She was given until zho
5th lovember when she informed the court that despite all her efforts she had ot

raceived a medical certificate and was therefore upable to open the case for §ne

dafence as she haé no witnesges

Submissions
Hr. Chin See on behalf of the plaintiff subwitted that the first defendanc
was undoubtly in breach of contract. The parties had contracted that the work

was to ve completed by snd of March 1584 for a sum of $215,000.00. When this
contract was terminated by the plaintiff on the 25th: April, 1985, the plaintiff
aad made a total payment of $314,419.14 an over vayment ¢f $20,317.74 afcer
cscalation costs were taken intc conmsideration., Before the contract was terminacoc
the first defendant had ileft the island leaving wuch of the work te be done.

Iz was a term wf the coatract that the work shouls heve been taken over by the
#L. Ann Parish Council on completion but this had aoct been depe. After 18 WODLTE
this five wmonths contraet had not been completed and no sufficient reason had
szen given for this vast deziay.

8 Tto guantum, the evidence given by the plaintiff's witnesses was

unchallengad,

OUn the question of which of the two defendant was liable, Mr. Chin See

submitted that on a balance of probabilities the court should find that it wac
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the first defendant with wiow the plaintiff was dealing. They had a personsi
intimate relationchip and she had no knowledge of ths axistence of the szeomd
defendant at the time when she entered into the conzract with che first defendant,

Miss Chen had made chequzs and sent statements io rthe second defendant afra
the contract was 2ntercd isnts and at the reguest of the First defendant in ordax
£¢ revive the second defendant,

The first defendant had chogen the bast lot in the sub-division and a
trausfer was done to him personally, not to the company. Legal costing in relazic..
Lo restrictive covenants owaes by the first defendan: was not paid by the firot
defendant but wad debited on the road account. This was evidence that she was
dealing with the first defandant, not second defandant. Again, the road accoun:

was debited the sum of $10,000.060 when at the request of the first defendant.

tne plaintiff drew a chegus payable to one Arthur Minott tc satisfy a personal

3a

dzaling between first dafendant and Mr. HMinott,
Finally Mr. Chin Sez submitted that the first def ndant‘had not shown toat
fe intended to challengsd the plaintiff. His conduct was one of total surrzndar.
de could not challengs the veracity of the evidenca called by the plaintiff.
Fe asked for judgment in the terms of the ameaded statement of claim.
¥rs. Forte, for thz defendants, submitted that the plaiotiff ought not to be
selieved when she testified that she only knew

n Fzbruary, 1985 that the second

defendant was a company which builit roads. She referrved to Exhibic 70 dated

e ZZnd February 1954 which showed it was a reconcilisation account between

iricrec Litd. aﬁd C.¥. Livingston Associates Ltd. This was made by Miss Chen her~
salf. Exhibit 21 dated Zlst February, 1984, was an inveice from the second
Zzfeudant to the plaintiff in respeer of the White River sub-division. If in

fact the comtract was wiih the first defendant why Zid net Miss Chen, an esparicicod
Attorney reply that the plainciff had no zccount with the second defendant.

rs, Forte asked the court to note that from the evicence, several payments wzre
ma:ie Dy the plaintifi to ths first and second defandant. Of these, fourteen

payments were wade DY cheguss to the second defendant tetaling $224,549.00 as

azainst two paysents to the first defendant totaliag $22,uU00.00. The first chegue
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under the contract was to the second defendant for $22,00G.00. This was one
month after contract. 7The first cheque. paid to the first deferdant was on the
L4ch March, 1985 for $12,000.50 and the second on the 22nd April, 15835 for 310,004,

iheTe was abundance of 2vidence that the contract wag with the second defsndant.

Re Damages

lrs. Forte submitted that the basis for damegss for brzach of contract was

&

tc provide compeasation of for che breach. But this wa

€

qualified Ly the duty
oo mitigate the lcss. Ghe referred to the judgwsnt <f the House of Lords in

sritish Westinghouse Bloctric Manufacturing Co. v. Underrzround Eleciric fo. Londun

(1711 ~ 1913) AER (repz int) at page 63.

The plainviff was nct curtitled to charge the dsfendant with any greater suid

o]

which was reasonable ncaded to be expended for th= purpose of making good

ha loss and rhe date £5

3
v

sseesment was a reascneble time from the breach and

Zot at th: date of judgment. On the plaintiff's ¢vidence remedial work was szon
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eewssary from May 1985 yet it was 13 moachs later, in June 1989, that the
o

plaintiff obtained an

[y

vidluation of work mecessary. This was too late. irs. Forie
submitted as for the re-svaluation done in December 1950, she said this was

totally unreasonable and rnot scmething that could have been in the comtemplario

of the parties.

Findings

The plaintiff comtends in this action that it comtracted with the first
cefindant to complete the roadways by the end of March 1984. It was forcead to
tzrninate the contract on Z6th April, 1985 as up to theu work had not been
cutisfectorily completed.

The first defemdent had pleaded that any pari played by hia in this contract

servaat ci the gecund defendant not in persomal capacity and further that
ihie work was completed in accordance with the specificarions laid down and that
the delay was due to circumstances over which ng had ro control.

The issues for th: court te determine therefor- are:

{1) With whow did the plaintiff coatract:
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{2} Was there & breach ¢f the contract;

(3) What damapes did the plaintiff suffar.

-

There is unchnallenged evidence from Miss Chen that she met the first defuzrias:

for the first time frow ac far back as 1965 when she d4id legal work for hiwm.

ﬁ

nat in 1583 she formed thes company Triotec Ltd which acguired lands at Whito

Biver which she proposes to zub-divide. liiss Chen end the first defendant Lecame

iatimate friends and kaowing that he was a road contracior and builder sh: cone
sulted him for a guotation for the development of the sub-division. Host of the
digcussions took place st Miss Chen's home during hic frequent visits. Thic was
#n oral cemiract. No documents passed betwesn the partiss to inidecate to the
plaintiff that it was dealing with a company. Although Miss Chen knew of the

company C.¥. Livingston Associates Ltd. she thought 2t was 2 Land Development

4]

Company not a company for building

=
=

roads,

45 such she is an offizer

F“I
;m

liiss Chen is an Attorney-at-Law and Kotary Pab

of the court. 5She spent 2sveral hours in the witnass box during which I took

vt
5
-t

opportunity to obzorve her demeancur especially undsr cress—examinatios.

[

ccepted her as a witness of truth. I believed her when she axplained thst shc

wade the payments to the second defendant because ths first defendant had

zpecifically requested her to do so in order to activate the second defsndant,

Accordingly, the first issue to bz resolved is answered in favour of the
plaintiff, thst is; I fied that the contract was cntarsad into with the firse
Zoefendant, and not the second defendant,

Other evidence which supports the finding chat the plaintiff was dealing
with the first defendaunt inhis persomal capacity arz as follows: At his request
the best lot in the sub-division was transferred o nim,

The costs of legal work some by Miss Chen for t¢h: first defendant in connse—
vioi with his persomal residence was charged te th: construction of roads in the
zus—division., The said road account was debited in the sum of §$16,0800.00 when
at the request of the first Jdefendant Miss Chen pzid this amount to Mr. Arthur

Hinott in settlement of 2 personal account.

With regard to the second issue; the evidence iz that construction commencad
g
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o owie 18th of Octeber, 1233, to be completed within five months, that is. DY
ziv: of March, 1984, Misc Chen acknowledged that hzavy wains in the area of rho
cub~division between Dacember 1383 and February 1934, causad delay in the rosds

that in 1584 there wa
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tunstruction. She alsc agree
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= period. Notwithstarding these delays Miss Chem wa

pYOgress. She spoke to fhe first defendant on saveral ccecasions. She eventuszily
cziled him by telephone at hic home in Florida USA zbout the incompletion of tche

roads and he replied that he did not care about thes. This prompted her to

sorminate the contrzct. This contract estimared to ba completed within fiv
zonihs had not been finished after eighteen months. Mo exzplanation has come from
the first defendent as to tht inordinzte delay. I find that the first defendant
wzs in serious breach of his contract which enticled the plaintiff to terminaie

Same.

The final issue o be settled is the guestion damages.

“The fundamental basis for the assessmsnt of demages for
a breach of contract is tc provide compznsation for the
pecuniary lcse which naturally flows from the breach,
but this principle is qualified by 2 second which imposes
on & plaintiff the duty of taking 211 reascuable steps
to mitigate the loss conseguent on the breach and debars
him from claiminp in respect of any part of the damage
which is <us to his neglect to take sush 3 s. This
second primeiple, however, does not iﬁpcae
plaintiff an abii sation to any any stap which a reason-
able and prudzol man would not crdinz rlly take in the
course of his business,”

ing
EN-F
ix

B¢z The British Westimghouss Flectrie and Manufactoring Ceo. Ltd. case (Supra)

In June 1986, the cosis of remedial work necossary fo complete the job in
accordance with the specificaiions was $287,270.00. That same work if done in
Deccmber 1280 would cost $048,.514.00.

In the amendad statament of claim, the last wentioned sum is the apount
now being claimed by the plaintiff. The plaintifi saw the necessity for remsuial
work Irom May 1985. Within a reasonable time frow then cteps should have becn
tsken Lo remedy the faultis.

From the evidence of ¥Mr. Lawrence Hill of the firm of HillBetty Engineexs

Lzd. his firm received a reguest from Steppi, Cairney Bloomfield (uantity Survaycro




il he sent his chief eoil technician Dwight Myrie to the White River sub-division

LS

Myrie weat there iu Hovember 1985, and look samples from the roads. Sub-
sejuently Mr. Paul Green Quantity Survayor with the Zirm of Stoppi, Cairney,
Bioocmfield, visited the sits, This was in May 1286, he presented his roport in
Juae 1586 as to the amcunt naeded for the necessary vemedial work.

Mrs. Forte's complsint cthat she waited for thirtesn months before obtaining
zn evaluation appears unjustified. The plaintiff hed to depend upon expert
advice. Even after termination of the countract the parties were corresponding
vp to August, 1965. The eriginal sum of $287,270.00 o complete the work in
Juue, 1986, cannot therefsr: be czid to De umraasonzhisc in the circumstances.
dowever. how can the plaintiff justify its claim ¥or the cost of remedial work

in December i%9u. It was undor a duly to take reasonable steps to wmitigate its

-t

ose. HNo explanation has been given to the court for its nezlect, This thers -

$

i

foxz depars the pilaintiff frow cbtaining any further 42MBEES.
Having resolved the issurs, the judgment is sucmarised as follows: As agninst

the first defendant thers shall be judgment for s plizi
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45 get cut hercunders-

Amount over paid $ 26,517,900
Costs of ramadial work $287.270.00
Quantity Surveyor's fess 5 FLL56.00
Fagineer®s fees v 4,280.00

$31%.023.00
Costs to the plaintiff to be agreed or taxed,

48 against the sscond defendant there shall be judgment against the plaini

7

The first defendant to Lear the cests incurred by the second defeadan:.




