i THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL KO: 24,52 iigfﬂ
e
COR: THE HOW. MR. JUSTICE CAREY, P. (AG.) = e
THE HON. MR. JUSTICE GORDON, J.A. ) ,
THE HON. MR. JUSTiCE WOLFE, J.A. C;?ugﬁic&iﬂ?
BETWEEN TROPIGAS S.A. LTD DEFERDANT/APPELLANT
Ve
DEXTCOH ABBOTT PLAINTIFF/RESPONDENT
C.A. 25/92 TROPIGAS S.4. LTD DEFENDAKT/APPELLANT
Ve
WESLEY DIXOW PLAINTIFF/RESPONDENT
C.A. 26/92 TROPIGAS S.A. LTD DEFENDANT/APPELLANT
Va
 BRLVIK ROBINSCH PLAINTIFF/RESPONDENT
C.A. 27/92 TROPLGAS S.A. LID DEFERDANT / APPELLANT
Y.
VINTON SIMPSON PLAIRTIFF/RESPONDENT
C.h. 285/92 TROPIGAS S.A. LTD DEFENDART/AZPPELLANT
Va
MANZIE THOMPSON PLLINTIFF/RESPONDENT
Miss Hiia:y Phillips & Miss Sharon Service for Zppellants

Crafton Miller & Mrs. Kim St. Rosgs for Respondants

April 18, 20, 21, 22, 23 & May 10, 1953

CaRBY, P. (AG.)
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These appaals arise £z
plainciffs (the prssent raspondants) zll succundsd in ths raspec-
tive clains fov damagss for brsach of contvact “contained in
written agresments and other documents”, agiinst whe pressind
appellants (Tropigas). Ws reversed thozz judgments after we wers
acdressed by counsel and promassd thait ws weuld putr our reasons

in writing, which now fellow.
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dalivery cyliandsrs of gas LC customerys of the company, lisis of
whom would bs provided by b= company. Tropigas undarcoeck to
refiil emphy cylinders which the razpondents undertook 2o
raturn from customers. The respondents wore paid in accordance
Wit yaies which wers changad over tims, With rRIEPpACcL L0

Mr. Robinson. b= on the ooher hand contracted “o supply deoalers.
The coniracis wors mads at differesne times, but nOLLINg TULnRs
on thaw fact for ths purposes of chiz appeal. The braaches

which the rsspondsnis averred in tholr statzmenis of claim, weroe

&li te the samc =ffe - viz, thar in breach of vhe zaid YT S0—

m&Eat, whe compeny rafuesd to supply £illed cylindsre Lo ths

respondants and to supply & 1is: of Customers or 2 list of dealsrs
in ths case of Mr. Rebiason. Tha company in its defsnce admitiad
that it rofusad neo supply filled cylindars from tfime to time,; but

-

denisd thal iy was by virtus of such refusal, in bicach of contyacs

=2

38 allegad. Further breachos wers plzadsd but rhere was no

s

&videncs adduced in support and I need say noching more in ihst

regard. it is helpful 1o st out “in extanso® wwo of the clauses

"Ciause 1 - The Contracior shall

(#) by means of iho Company’'s motor truck
%rﬂnsparf and uﬂlkfﬁl Qn 8vary uﬁy Lo
such of ihe C:mpmn 5 CUSLOMETS with-
in the parish=s of Kingston and Saint
Lndrew {iacl udiag Port Royal) and
lowsr Saint Cathering as the Company
shall from uldm LQ LIz dnglgnure
such number of cylinders filled with
thi said gas as mzy be reguired Dy
zach such customar:?

in the case of Alvin Robinson, substituis "doslers” for "customars®
"Clause § -

Tha Company wili havs ro zdy AT
Beach Plant each wa—ﬁdw WSINin : G0
a.m. a list of cusiome ra fo Wion 1¢V«Ty
of cylidosrs shall be m wads thaz da .
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"if during the courss of AQIle delivery
coenditions the Contractor is unable Lo
deliver the full cwmpl%ngnv of cylinders
takaen by him the previous day then the
Contractor shﬂll daeliver the gaid
cylindars e following day before under-
taklng Lhe dﬂl“vm ry of additional

cylinders givan on thoe same day in guestion,”
in the case of Hr. Rebinson the contract provided as follows:
"Thae Company will have razady at Brighton

Baach Plant o a* such othesr localion
within <ha Corpurats hrea of Kingston

a"ﬁ Baint Androw sach w@akday s:nlﬁg
at 8.00 a.m. & ilisk of Dealors o w pladii]
j:li vary of cylindzxrs sk mil bu: mad

that day, and shall provide an aquuate
numbey of cylimders. If during the

course of normal delivery conditicns the
Contracior is unable to delivaer the full
complencat of cylinders vaken by him the
previous day, than the Ceoniractor shall
dualiver the said cyliinders iLhe followiang
day before undorvaking thoe delivary of
additional cylinders given on ths sams
day in gugstion op latsr.”

For compleiion, clauss~ ¢ i Mr. Robipson's agrasemznt must be
included. It was in the following form:

“In the avent of the unavailabilizy of
cylinders for delivery for thrae days
apd over dus to ths breakdiown ¢f the
Plant, or for othar reascons, the
Company may make advancos &Val;abl“ L’
the Contracior in che sum not excaseding
Two wasks' carnings %o be based on his
averaga waekly =2arnings over the
praceding  twelve waasks., The repayment
ef this sum shall be on torms to ba
agrzad on by the Ceompany and the Contrac—
tor and in the abssnce of such agr%»xﬁnt
may be davduce:d by the Companpy by such
on2 ov mora daductions as the Company
may daecids,”

I pausae te interjaect that unfortunately, we were not providad

with tne lazarned judgs's reascnsd judgmoent because, as we wars
advized, counsel who appzarsd below made no notz. This omission
is a mativer of ragret as his vicws would be more than helpful :
counsael as to oursslves. Be that as it may, and despite the
respondents’ pleadings to thar offect, therz was no evidence that
any brzach of contract occuried by reaszon of aany failure on the

part of Txopigas to supply either lists of customers or dealers
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as the cass may be o the respondanis, N whe coavrary, they

4y

» in fact, receive lisvs of cusiomor

bl
o

gav< avidance that they & .
Cn the pleadings, thers was an onus on the roespondents at Lne
wriai e prove that uadsr the agreomenis thiro was an obligation
on thae part of Tropigas o supply filliszd cylindsxrs, to vha
respoadants which eobligation had basn breached.

My. Maller argued that the affect of clause 1 (a) and
clausc 5 as rsspecis the raspondents save Alvin Robinson, obliged
Tropigas to supply a* one and the same time, not 2uly lisis of
customers or dealers but slso the number of cylinders as wora
sufficiang to march customers' or dealors® axéa;g. The breach lay,
he urged; ia the fact that the respondunts were aotc givan an
adequare supply of cylinders +o meet the domands of vhe Cus Lomers,
cr dzalars in the case of Rebiason.

ih@%a.snbmissions, i foar, are fanciful. Clause 1 (a) by
izg_p;ain and ordinacy maaning obligsd the rospoadents tg deliwver
cylindazs cf gas to customers as raguired by vhe comnpany. Ths

respondents plainly were non obliged e doliva: cylinders of gas

cylinders,) The evidence of the Tespondsats was Lhat At gRe time
there was a genaral shoriags of cyiindars which ocbiiged thc
respoadents to ccllect empty cylindears from customers which thay
thap returned to Tropigas for refilling,  This activity thay
complained, gaused d@lays.aﬂi increased thoir coxpensas. ina ny
visw, this clause cisatad no obligatiens on the part of Tropigas.
So far as Claus= 5 went, 1% obliged theo company Lo havs
lists of customers ready at a prescribad placs and 2+ a presacribed
time, It clearly did nosw ¢blige the company to have cylin&ers of
gas ready at that fime. At all evenies, it did now oblige the
company to fill cylinders ac that time so that a refusal on their
part to fill cylind=rs, could amcunt to a breach of ihe rerm of

this clause.
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With respect to Mr. Miller's argument that, ths breach

warch it was scugbt vo establish, was, that iheo respondaents

3

Wors

P

ot given an adequate supply of cylindeors to meut the lisc

i

cf customsrs or dealers, The obvious riposte te that sloventh
hour plca wes that there wsrs no pleadings ~¢ that affect.

What the ovideacs 4id show was that tha shortag::
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trips pex day in

foes

necagsitared th2 respondants making sovora
ordey Lo obtain empty cylinders which could be refilled and
thereafiter making ézliverics. It also showsd that cherc W&s A |

reduction in the pumbsr of customers being assignad Lo che
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11 this roesulted in a sharp

P

savoeral rasponds
fall-off in their profius. Thess doubtloss wers lzagivinmats
grous<s wiich possibiy calicd for a re-negotistion of rhe agraa-
ments but as I have adumbrated above, thossz grousas did not
comstitate any breach of tho contracis im which the parties had
gnarad,

Tha respondents had pleaded a breach, viz "refusal to £111
cylinders” bur ware guite unable to indicats any toerm in tha
respeciive agrovments, which umposed an oblagatvion on Tropigas
wiich was demonstrated to hava bewen braached.

it was for thése roasons that the judgments in the cours

balow were set aside and judgment encerzd for +he defondant with

costs boith haro and below 1o bs vazad if not agrand,

GORDOR, J.A.

WOLFE, J.A.

I agrae.



