e

-,

&
At

P A
J FAY ‘i\v L'{*\d\u J-\

IN THF COURT OFF APPIAL

e el

J/A/,\/ﬂ, CrREAmET-

JAMAICA

a
e,
o

SUPREME COURYT CIVIL APFIAL NO, 27/81

BEYTELN

AN D:

THZ HON. MR. JUSTICE ZACCA ~ PRESIDENT

THE HOM. i, JUSTICE ROWE, J.A.
THT HON. MR. JUSTICS CAMPBELL, J.A. (AG.)

DORRETY ThOUTH - PLAINTIFF/APPELLANT

MAURISTON TROUTH - DEFENDANT /RESPONDENT

Mr. Horace Edwards, Q.C.,.and FMr. H, Harris for the appellant.

Mr. David Muirhead, Q.C. and Dr, Adolph Edwards for the respondent.,

Noveuwrer 9, 10, 11 and 30, 1981.

CAMPBELL, J.A. (AG.):

The appellant by an Originating Summons dated the

17th day of June, 1975

sought declarations against her husband the

respondent uncer the Married Women's Property Act in respect of:

(a)

(b)

Landed properties being Lot 19,
Jelvedere Road, Forrest Hills, Saint
Andrew, registered at Volume 536 Folio
39 of the Register Book of Title, and
Lots 47 and 48 Cadastral No. 98 in the
parish of Saint Hubert, Quebec, Canada.

Certain furniture and household appliances
in the preuwises at Lot 19 above.

The reliefs sought in her said Originating Summons 28

elaborated in her supporting affidavit were:

(a)

(b)

(c)

An order declaring that she is beneficially
entitled to one half undivided share in

Lot 19, Belvedere Road, Forrest Hills
registered at Volume 586 Folio 39.

An order declaring the value of the said
property and for the payment to her of
her due share or alternatively that the
property he transferred to her and the
responcent as joint tcnants.

An order Jeclaring that she is beneficially
entitled to the fee simple in Lots 47 and
48 in the parish of Saint Hubert, ‘uebec,
Canada.
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(d) An order declaring that she is solely
entitled to the furniture and household
appliances which she brought from the
U.S.4. in November 1967, '

The Oripginating Sumnmons was heard on the hth, Sth, 8th
and 9th Decenber, 1975 by Vanderpump, J. who on 25th May, 1976 gave

— judement declaring that the appellant:

(a) Is bencficially entitled to one-third
share in the nroperty known as Lot 19,
Delvedere Road, Forrest Hills.

(b) 1Is bencficially entitled absolutely to
Lots 47 and 48 Cadastral No. 98 in the
parish of Saint Hubert, Quebec.

(¢) 1Is entitled solely to the furniture and
appliances now in her possession valued
at $3,200 being furniture and appliances
wvhich she brought from the U.S.A. in

- November, 1967,

In regard to (b) the respondent made no clalm to any
beneficial intcrest, He had paid only the last amount of 4329 of
the purchase price of $3,361 Canadian. The title to the lots was in
both their names but he expressed his willingness to execute all
nccessary transfers to have his name removed from the title when called
upon by the appellant to do so,

In recard to (¢) the respondent also made no claim.

(:\ Issuc had accordingly been joined only in respect of
the property described as Lot 193 whereas the appellant was claiming
one half sharc beneficial intercst, the respondent contended that she

’ p
was entitle? to a beneficial intercst only to the extent of her
financial contributicn which he stated was $4,700.

The primary facts cstablished from the affidavits and
oral evidence were that the appellant and the respondent both then
divorcers with children from thoeir respective earlier marriages, were

(j>; married in New York, U.S.A, on 27th August, 1966. The appellant is
a State Registered Nurse and the respondent a Medical Practitioner.
They had met in Jamaica a few yenrs before, became friendly, fell in
love and remained so cven after she had gons to reside in the U.S.A.

since about 1964,

On Christmas c¢ve, 1965 the respondent in an overscas
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telephone conversation with the appellant informed her that he had
found a lot namecly Lot 19 Belvedcre Roazd, Forrest Hillsy further

that as they werc planning to get married he proposed purchasing the
said lot for bhoth of them and to start building the matrimonial home
thereon. He further informed her that the purchase price was £ 2,050
and that he could have a mortsage of £1000 on the lot if he was able to
make a down-payment of £1,050. ile likewise informed her that he had
pald down £500 an. asked if she could provide £500 being roughly the
other half of the down-payment which if she could, he would find the
extra £50 and complete the down-payment.

She agreced and caused to be paid over to him in early
January 1966 the sum of £500 and the lot was acquired in the name of
the responcent only.

On 18th January 1967, the respondent disclosed to the
appellant, who was now marricd but still in the U.S.A. that he
intended looking for an alrealy constructed house in a suitable locality
for purciase using for this purpose the proceeds of a contemplated sale
of their lot as an alternative to building the matrimonial home on the
lot. He disclosced however that cverything depended on his being able
to reduce consideravly thc mortgage on the lot as a condition precedent
to successfully nepotiating a loan for implementing whichever plan he
ultimately decided upon.

Before the end of January, 1967 the appellant no doubt in
response to this letter, dispatched to the respondent U,S. $3,000. The
respondent uscd a part of this sum to clear the balance of the mortgage
on the land., The appellent visitced Jamaica in July, 1967 and gave the
respondent a further U,S, $800, She finally returned home in
November, 1967 bringing with her furniture, electrical appliances,
refrigerator, stove, washiing machine and a stereo all to the value of
$3,200, These furniturec, appliances and equipment Were purchased from
the appellant's savings and were intended by her as an indirect

contribution to the construction ¢f the matrimonial home.
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The construction of the matrimonial home begoan in
March, 1968 z:nd was completed in October, 1968, The appellant had
returned howme pregnant and remainced at home until January, 1969 when
she started working at Meads Johnson Jamaica Limited carning £14 a
week. During the time tiaat the appellant was unemployed at home she
was given §$30 a week for houschold cxpenses while the respondent, in
adiition to paying the mortgage instalments and other expenscs in

connection with the house then under construction, paid the rent and

all extra houschold expenses in respect of a house on Elizabeth Avenue,

Saint Andrew where they resiled. He continued to give her this §30
a weck even after she was employed. The appellant, out of her
earnings and private loans carpeted the living and dining rooms of
the matrimonial home¢ and bought additional furniture all totalling
424335,

In addition the appellant spent at least $20 a week of
her own money towards the house-keeping for their joint benefit. The
respondent adwmitted that her direct and indirect contribution to the
matrimonial home was substantial, He however disputed her contention

either that shce contributed to or met the bulk of the houschold

expenses or that such as she did contribute was by way of contribution

to the construction costs of the matrimonial home.
The learaced trial judge from these primary facts which
he accepted mace specific findin ;s as hereunder;:

Te There was an understanding between the
partics arising cut of the conversation
between them on Christmas eve, 1965 at
a time when they were yet unmarried that
the land then proposed to be acquired
woulc be transferred in both their names.,
It was because of this understanding that
the anpellant caused to be paid to the
regpnondent the first £500 which roughly
represcented half the down-payment. He
however made no specific finding that the
understanding that the transfer was to be
in both their names meant that they were
to share the beneficial interest equally.

e The use by the respondent of the words "our
favourite plan® and his need for '"partici-
pation™ in his letter to the appellant in
December 1965 soon after the Christmas eve
conversction referred unequivocally to the
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purchase of Lot 19 and the building
thereon by both of them jointly of the
matrimonial home, to achieve which, he
needel her contribution direct and
indirect.,

2. The subsecuent letter of the respondent
tc the appellant in January, 1967,
(\\\ disclosing his wlan either of purchasing
- & house in a suitable locality utilising
therefor the proceeds of sale of their
lot or alternatively of building on the
said lot cgually referred to the joint
venturce upon which they were agreed and
upon which they were embarking namely
the acquisition of a matrimonial home
either by purchase or construction for
the acinievement of which the appellant
should continuc to make the great
sacrifice of remaining in New York to
earn money to contribute to the project.

4. Both spouses contributed towards the
. building of the matrimonial home from the
(\’” very outset, the appellant by making
direct payment to the respondent and
indirect payment to the extent of the
furniture, appliances and equipment
purchasad 2nd the cost of carpeting borne
by her. The learned trial judge in this
regard, while accepting that the appellant
used her money for their joint benefit by
spending at least $20 a weck towards the
housekeeping, made no Finding that this
cupendtiture constituted in the circumstance
gualifying uxpenditure referable to the
joint venture on which they were engaged., I
think the learned judge was right because in
the light of the respondent's own contribution
<_‘\ to the household expenses which he at no time
= reduced, the more reasonable inference to be
drawn frow the wife's contribution was a
desire on her part to share in the day to day
household exnenses without any expectation
that such oxypenditure would create any
ad'itional beneficlal interest in the matri-
monial home.

-

. ' 5« The house was constructed at a cost of 28,000
of which the parties contributed (15,000 and
obtaine” {13,000 on mortgage. The appellant
for her part contributed by direct payment to
the respcndent the sum of $2,040. She made
additional indirect contribution totalling
$5,3%5, The respondent in addition to his
direct contribution thereafter met the mortgage
instualments, rates, taxes and insurance on the
house., Their respective contributions were made
pursuant to a joint enterprise with the common
intention that both should share in the
beneficial intercest in the property.

-

The appecal before us is concerned principally with the

-

share of the beneficinl interest to which the learned judge adjudged



I the appellant entitled,
Ground 1 which is the main ground of apypeal is as
follows:

"That the learned judge having found, as he
did in scveral passages, that there was an
vnderstanding between the husband and wife

S that the title to the property should be in

\v,’ both their names, and that the building of
the matrimonial home was a joint enterprise,
to which they both contributed, with the
common intention that both sliould share in
the beneficial interest, and that the wife
acquired a bencficial interest therein, it
was not open to him to find as he did: 'I
therefore impute a trust in which the defen-~
dant is to hold the premises for them both
jointly and that a fair division in all the
circumstances should be as to 2/3 to the
husband and 1/3 to the wife,!'

The learned trial judge should have given effect

. to his findings as to the parties' intentions and

K\;; found that the wife was entitled to a half share
g therein,"

This ground of aupeul 1s based in my view on the
assumption that once there is a finding of a common intention that
property acquired through the contribution of spouses was to be
transferred into their joint names, this not only creates a trust of
the beneficial interest in the hand of the spouse in whom the legal
estate is vested, but additionally and without more, necessarily,

(;H‘ inevitably and automatically esteblishes equality of shares in the
beneficial intercest in favour of the spouses.

While this assumption may have had some legal foundation
prior to 1970 by invoking the concept of "family assets', the true
legal principles governing the establishment of a trust of the
beneficial interest in property in favour of a person in whom the legal
estate is not vested, whether based on express agreement or ihplied
from conduct, and the apportionment of shares in the said beneficial

(;;) interest are now clearly laid down in Gissing v. Gissing 6970 2 All

E.R. 730 (H,L.).
Mr., Géwards submiticd before us that since the evidence
in this case established the cxistence of an agreement or understanding

between the parties, contemporaneous with the acquisition of the land



o

-7~

namely that it was to be transferred into both their names,‘and
that the common intention was to build the matrimonial home as a
joint venture or joint enterprise, and that the appellant ma-le
substantial contribution to this joint venture, the irevitable legal
consequence followed namely that she not only acquired a share in
the benaficial intercst but also that her share must be determined as
being one half,

Considerable reliance was placed by Mr. Edwards on

Smith v. Baker (1970) 2 All B.R, page 829 the facts of which culled

from the Jjudgment of Lord Denning, M.X. were as follows:

The husband and the wife were married in 1957, They
had been courting for five or six years before marriage and they had
been saving up. The wife had a goodly sum in her savings account.
They wanted to build their cwn house, Th=zy bought a plot of land in
1958 for £95 of which most was the wife's money. The plot was
conveyed into the husband's name. They built a bungalow on the plot
as a matrimonial home, They 4id not employ a building contractor,.
They did much of the work thcmselves buying material and employing
labour. The wirfe¢ gave up her own work and carning of £10 a wecek for
fifteen or sixteen months solely to help with the building operations,
which help she pave througliout the period during which the house was
being builts. The husband's mother provided £2,500 for buying material
and employing labour, This sum the husband's mother intended for her
son's benefit but she was equally happy that her daughter-in-law would
benefit indirectly After the house was completed a lean of £1000 was
obtained on mortgage upon it. Some of the loan was used for a holiday,
some to pay for a car and the brlance of £400 was put into a joint
account at a bank which was opeﬁed for the husband and wife,

The marriage unfortunately broke up. A Summons was
taken out by the wife before the repistrar under Section 17 of the

Married Women's Property Act, 1882 (iusdem g

ta

encris our Section 16) and
she was on the above facts adjudzcl entitled to a half share in the

house. The wifc diel intestate before the registrar's order could be



drawr up. In the mean while the husband appealed against the
registrar's decision and mace the administrators of the deccased
wife the respondent. The appeal was dismissed by the Court of Appeal.
I surmise that in relying on this case, Mr. Edwards was
not seriously contending that the facts therefn were substantiaily
siwilar to the case before us. Reliance was placed on this case, in
my view, because of the views expresseld by the learned Jjudges of appeal
as to what should be the approach in determining the shares cf spouses
in property in relation to which there is a dispute between them.
Lord Denning, M.R. dealing with the issue whether the
wife acquired an intercst in the equitable estate said at page 828:

"In all these cases, the first question is:

was this a matrimonial home acquired by their
joint efforts, intenlted to be the home for

them and the children (if they had any) for

the future as far as they could s¢e? The answer
here is clear., This home was acquired and built
by the joint efforts of both of them as a
continuing provision for the future. Each
contributed a great deal in time and money. It
was a joint enterprise. The wife contributed
money for the plot, and money's worth for her
part in the bunilding operations. The husband
contributed by his work and his mother by £2,500,.
Their subsequent dealing throws a light on it.
They raised woney for their joint purposes and
put the balance into a joint account. The registrar
put it quite succinctly when he said:

'Tt is quite clear that the

parties "pooled" their income and,
in my view, there was a general
atmesphere of joint ownership to the
income an” capital of the parties.!

I think that the registrar directed himself quite
ricghtly. This house was acguired by the joint
efforts of both: it was joint properiy although
in the name of the husband only."

Turning to the question which is more apposite to the
one before us namely the apportionment of shares Lord Denning on the
same page said:

"Phe remaining question is: in what proportions?
In most of thesce coses the parties do not get
down to proporiions. 1t is impossible to say
what they would have agreed about it if they had
thousht about it. In the absence of any clear
Civision the only course that the court Gan take
now, As it did before Pettitt v. Pettitt, is to
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say that it should be half and half,"
Widgery, L.J. at page 629 said:

"o my mind there are really three essential
points in this case. One starts with the fact
that the legal title to the house is in the
husband; but it is common pground between
N parties in argument before us that some
<;1” apgrecement whiereby the wife acquired some
beneficial interest is clearly established in
this casc. That being so, the only remaining
question is: what share should be attributed
to her? Should an attempt be made nicely to
calculate what her share ought to be having
regard to the amount that she put into the cost
of the site and the value of her work subse-
quently, or ought one to approach the matter on
the broader basis that the husband and wife are
jointly entitled to the property, ftreating it
not as beiny the subject of a mathematical
division but as 'ours'? In cases where their
own understanding of the situation would be
that the prouerty is 'ours' then the conclusion
k y ouzht to be that they have equal beneficial
- interests in it." (underlinings mine).

Karminski, L.J. at page 829 said:

"The most intervsting and perhaps the most
difficult point in this appeal is the question
of proportion to which both Lord Denning, MR
anld Widgery LJ hove referred. Applying, I
hope some measure of reality to what happens
when a marriage is entered into and a home is
bought, the swouses are creating a home for
themselves and probably, they hope, for a
familys Nice questions of division are not
applicable. In this kind of case where the

~, means of the parties though considerable are

Qv,” somewhat limited, if they were asked the question
at the time of the marriage: 'To whom does the
hone belong?t I agree with what Widgery LJ
has just said, that the answer would undoubtedly
be: Ours's 'Ours' therefore, implies no
mathematical apportionment; but if they were
pressced for an answer they would almost undoubtedly
say: 'Ours'y of course, egually.'

As I understand the views expressed by the learned
judges of appeal, they arce that becoause of the special relation of
husband and wife, when they acquire property such as a matrimonial

( ) home, this manifests an intention to make a continuing provision for
their future. If the spousc to whom the lepal title to the property
is not conveyed, Joes make substantial financial contribution dircct
or indirect towardis the acquisition, such acquisition is conceived as

being a "joint venture' or a "joint enterprise" creating "joint propertyl
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Proof of this joint venture or joint enterprise is sufficient not only
to create an implied resulting or constructive trust of the beneficial
interest in favour of the spouse in whom the lezal title is not
vested but is also sufiicient to establish the share to which the said
spouse 1s entitled, because once it i1s found that the parties had the
understanding that their endeavour constituted a "joint effort®™ or a
"joint venture' or a '""joint adventure to create joint property" which
is "ours" they nust be presumed to have had the common intention of
sharing equally in the property. This presumption derives from the
special status of marriace,

Mr, Idwards, it apyears to me, places considerable
reliance on these views expressed by the learned judges of appeal.
If I understand him correctly, he is saying that the appellant having
paid roughly half of the down-payment on the land on the understanding
that both their names would he on the transfer, and having contributed
substantially though not equally towards the building of the house in
circumstances where the respondent had referred to their endeavour at
the time of acquisition of the lot as "our favourite plan', the use
of the word "Qur! as opined by Widgery, L.J. and Karminski L.J. docs
mean sharing equally in the crystallised plan.

Mr, Muirhead's submission in answer thereto is that while
he does not dispute the correctness of the decision on the facts in

Spith v. Smith (supra) reliance cannot be placed on the views expresscd

by the learnced judges therein in so far as they treated "spouses' as

special. The case was Jdccided hefore Gissing v. Gissing (supra) which

in laying down the principles applicable to the determination of
disputes between spouses over propcrty jointly acquired by them, stated
that such principles are equally applicable to the Jdetermination of .
property disputes betwoen stran,ers. The implication flowing therecfrom
is that since ex»nressions such as "joint venture', "joint ecnterprise’,
"joint property and "oursi do not aid in determining the proportionate

shares of disputants who are strangers, they can be of no evidential

value for similar purposcs when the disputants are spouses. The only
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relevance of the disputants being spouses is that greater difficulty
will in pencral be cxperienced in endeavouring to quantify the
financial contribution direct or indirect made by the respective
spouses in the acquisition of the property due to the generally
informal and imprecise accounting between them.

Mr. Muirhead further submitted that the learned trial
judge having correctly applizsd the principles laid down in Gissing v.
Gissing, to the facts found by him, his judgment and order apportioning
1/3 share to the appellant cannot =nd ought not to be disturbed even
thoﬁgh he considers the apportionment over generous,

In Gissing v. Gissing the facts suumarised by Lord Diplock

at pages 793 and 794 ar¢ as follows:

“"The matrimorial home was purchased in 1951

for £2,695 and conveyed into the sole name of

the appellant (husband). The parties had by

then been married for some sixteen years and

both were in employment with the same firm,

the appellant earning £1000 and the respondent
£500 per annum. The purchase price was raised

as to £2,150 on mortgage repayable by instalments,
as to £500 by a loan to the appellant from his
employers and as to the balance of £hs and the
legal charpges was paid by the appellant out of

his own money. The respondent made no direct
contribution to the initial deposit or legal
charges, nor to the repayment of the loan of

£500 nor to the mortgage instalments. She

however in 1951 when the house was purchased spent
£190 on buying furniture, a cooker and a refrige-
rator for it. She also paid £30 for improving the
lawn. She continued earning at the rate of £500
per annum uatil the marriage broke down in 1961.
During this period the appellant's salary increased
to £3000 per annum. The appellant repaid the loan
of £500 and paid the mortgage instalments. He also
puid the outgoings on the house giving to the
respondent a housckeeping allowance of £8 to £10

a week out of which she paild the running expenscs
of the household and he paid for holidays. The
only contribution which the respondent made out

of her earnings to the household expenses was

that she maid for her own clothes and those of the
son of the marriage and for some extras. No
change in this arrangement was made when the house
was acquired, Kach spouse had a scparatc banking
account, the wife's in the Post Office Savings Bank

carnings. There was no joint bank account and there
were no joint savings. There was no express agrec-
ment at the time of the purchase or thereafter as to
how the bencficial interest in the house should be
held ..M



On these facts Buckley, J. held that the conduct of the
respondent was "guite insufficient to support the contention that this
is a case in which some constructive trust should be erected on the
circumstances attending the purchase of the house as a result of which

- she would have some equitable intercst in the property.™

On appeal by the wife, the Court of Appeal (Lord Denning, M.R.,
Phililmore, L,J., Edmund Davies, L,J. dissenting) held that she was
entitled to a half shure in the house.

Lord Denning, M.R. in his judgment reported in 1969

Gissing v, Gissing, 1 All E,R, at 1046 said:

"It comes to this: where a couple, by their
joint efforts, get a house and furniture

. intending it to be a continuing provision for
KNJ them for their joint lives, it is the prima
’ facie inference from their conduct that the
house and furciture is a "family asset" in

which each is entitled to an equal share. It
matters not in whosc name it stands: or who

pays for what: or who goes out to work and who
stays at home., If they both contribute to it

by their joint e¢fforts the prima facie inference
is that it belongs to them both equally: at any
rate when each makes a financial contribution
which is substantial.!

The husband appec’.:d. ‘The House of Lords in allowing the
husband's appeal stated, following its own decision in Pettitt ¥,
Qw/} Pettitt (1969) 2 All B,R. 385 per Viscount Dilhorne that the principle
laid down by Lord Denning, M,R. cannot be regarded as good law.

The significance of Cissing v. Gissing (supra) lies not

really in the allowing of the appeal *Thich on the facts was clearly
warranted but firstly in the opinions expressed by the House denying
the existence of any special principle of law as being applicable to
the determination of property disputes between spouses, and secondly
o in laying down the truc¢ principle of law on which any such claim to

property is based irrespective of the parties.
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. Viscount Dilhorne at 705 said:

"My Lords, in my opinion the decision in
Pettitt v, Pettitt has cestablished that

there is not one law of property applicable
where o dispute as to property is between
spouses or forimer spouses and ancother law of
property where the dispute is between others,!

Lord Pearson at page 737 said:

But this appeal is not concerned with any
such applications It is concerned solely
with a property claim arising in the sphere
of property law as distinct from matrimonial
law, and contract law."

Dealing with the truc legal foundation of 5 spouse's claim
to a sharc in the beneficial infterest in property the legal estate in
which is vested in the other spouse, Viscount Dilhorne in agreecing

with Lord Diplock's oninion thercon said at page 785:

N "I agree with my noble and learned friend

KNA Lord Diplock that a claim to a beneficial
interest in land nmade by a person in whom
the legal cestate is not vested and whether
made by a stranger, a spouse or a former
spouse must depend for its success on
establishing that it is held on a trust to
give effect to the beneficial interest of
the claimsnt as a costui que trust. Where
there wais a comwon intention at the time of
the acquisition of the house that the bene~
ficial interest in it should be shared, it
would be a breach ¢f faith by the spouse in
whose name the lepgnl cestate was vested to fail
to give e¢ffect to that intention and the

P other spouse will be held entitled to a share
(‘J} in the beneficial interest. The difficulty

wherc the dispute is between former spouses
arises with repgard to proof of the existence
of any such common intention.!

Lord Pearson on this matter also said at pages 787 and 788:

"I think it must often be artificial to scarch
for an agrecment madc hetween husband and wife
as to their respective ownership rights in
property used by bhoth of them while they are
living together, In most cases they are unlikely
to enter into negotiations or conclude contracts
or even make agreements. The arrangements which
they make are likely to be lacking in the pre-
Y cision and finality which an agreement would be
&,” expected to have, On the other hand, an
intention can be imputed; it can be inferrec
from the evidence of their conduct and the
surrounding circumstances. The starting point,
in a case wherc substantial contributions are
proved to have been made, is the presumption of
a resulting trust although it may be displaced
by rehutting evidence, It may be said that the
imputed intent Joes not differ very much from an
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implied agreement, Accepting that, I still
think it is better to approach the question
through the doctrine of result.ng trusts
rather than through contract law., Of course,
if an agreement can be proved it is the best
evidence of intention."

Dealing with the evaluation of the proportionate share to
)
<;J which a spouse is entitled once a resulting trust is raised on the
evidence Lord Reid expresscd himsclf thus at page 782:

"It is perifectly true that where she does not
make Jirect payments towards the purchase it
is less casy to evaluate her share, If her
payments arce direct she gets a share propor-
tionate to what she has paid. Otherwise there
must be a more rough and ready evaluation., I
agree that this does not mean that she would
as a rule pet a half share. I think that the
high sounding brocard 'Tquality is equity' has
been misusced., There will of course be cascs

P whore a half share is a reasonable estimation,
k\; but there will be many others where a fair

estimate might be a tenth or a quarter or
sometimes even more than a half."

Lord Pearson in the same vein said at page 788

"I think also that the decision of cases of
this kind has becn made more difficult Ly
excessive application of the maxim "Equality
is equity.' No doubt it is reasonable to
apply the naxim in a case where ‘here have

spouse to the purchase of property in the name
of the other spouse but the proportion borne
by the contributions to the total purchase
Q B price or cost is difficult to fix, But #f£7it
- is plain that the contributing -~ pouse has
contributed about one-quarter, I do not think
it is helful or right for the court to feel
obliged to award either one-half or nothing."

been very substantial contributions by one //////

-

Lord Dipleock at page 792 also said:

"T take it to be clear that if the court is
satisfied that it was the common intention of
both spouses that the contributing wife should
have a sharc in the beneficial interest, and
that her contrihutions were made on this
understanding, the court in the exercise of its
equitable jurisdiction would not permit the
;o husband in whom the legal estate was vested and
KWJ} who had accepted the benefit of the contributions
' to take the whole beneficial interest merely
because at the time the wife made her contributions
there had becn no express agrecment as to how her
share in it was to Le quantified. TIn such a case
the court must first do its best to discover from
the conduct of the spouses whether any inference
can reasonably be drawn as to the probable
comaon understanding about the amount of the share
of the contributing spouse on which each must have
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acted in doing wvhat each did even though
that understanding was never expressly
statced by onc spouse to the cther or even
consciously formulated in words by either
of them independently. It is only if no
such inference can be drawn that the court
is driven to apply as a rule of law and not
as an inference of fact the maxim 'equality
is equity' ond to hold that the beneficial
interest belongs to the spouses in equal
shares,"

It is clear frow the principles of law enunciated in the

opiniomsexpressed in Gissing v. Gissing (supra) that in the absence

3

of a clearly expressed apgrecment covering both the basis on which
property is acquired by spouses and the proportionate share of the
beneficial interest therein to which ecach is entitled, their common
intention in relation to these matters must be ascertained and
given effect to by invoking the principles of law governing implied,
resulting or constructive trusts, In invoking and applying these
principles of law the principal consideration is the existence and
quantum of financial contribution direct or indirect made by the
spouse who is seeking to establish in his or her favour a resulting
trust.

In the case before the learncd trial judge there was no
clearly expressed agreement estalblishing unequivocally the common
intention of the parties in rcegard to the matrimonial home. The
learned trial judge in drawing the corrcct inference that the
acquisition of Lot 19 and the construction of the matrimonial home
thereon was intenced as a "jeoint effort', "joint venture' or a "joint
enterprise" this being the rcasonable inference to he drawn from the
respondent's correspondence with the appellant, was under no illusion
that expressions such as 'our lot! and 'our favourite plans' were
singularly of no probative value in determining the proportionate
share of the beneficiol interest to which the appellant was entitled.
What then were the primary facts which could be considered as
sucficient indicators of a “probable common understanding" between the
parties as to how the beneficial interest was to be shared? The

request for a half share of the down-payment on the understanding that
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the appellant's name would with the respondent's be on the transfer
could mean that from the outset the respondent was indicating that

the appellant would be a joint owner with up to a half beneficial
interest provided she contributed suvbstantially half of both the
purchase price of the land and the construction cost of the

matrimonial home built thereon. This was their favourite plan for
which the responient needed the appeclliant's "participation™ which

was neither impossible nor improbable provided she remained working

in the U.3.A, at the bigher salary available there albeit at great
sacrifice to herself. 1In so far as she fell short of this contemplated
partigipation it would not be unreasonable to infer that their probable
common understanding equally encompassed a situation where she would
get a proportiomately rcduced share. Her earnings and savings were

never pooled as in Smith v, Baker from which an inference could be

drawn that they contemplatecd equality in all assets acquired. The
determination of lier provortionate share was thus essentially a

question of fact apr»lying the principle enshrined in Gissing ve Gissing

(supra). The learned trial judge quantified the direct contribution
of the appellant towards the cost of construction of the matrimonial
home in the amount of {2,040 and her indifect contribution in the
amount of 5,335 making a total of $7,375. He accepted the evidence
of the respondent that the cost of the matrimonial home was 528,000,
Relating her contribution to the cost of the home as stated by

Lord Pearson in Gissing v. Gissing (supra) page 788 this would give a

little over a 1/4 share in the bencficial estate but much less than
the 1/3 share adjudpged to her,.

Mr. Muirhead cited to us TFalconer v. Falconer, 3 All E,R,

(1970) page 449 being the first case heard by the English Court of

Appeal after (Gissing v. Gissing. I think the reason for his citing this

case was to emphasize that the finding by the learned trial judge that
the appellant spent at least $20 a weck towards household expenses for
the joint benefit of her and the respondent was not a finding which

could be utilised in evaluating her contribution to the cost of the
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matrimonial home becuuse unlike in Falconer v, Falconer (supra) there

was no finding that this sum or any part thereof contained an

element of the mortgage instalments being paid by the respondent so
rendering such housekeeping expenditure by the appellant referable

to the construction cost of the watrimonial home. The submission
though correct is of acactemic interest, because the learned trial
judge did not in fact credit the appellant with such contribution

and there is no appeal based on his having wrongly excluded this sum.
Much of the further submission by Mr. Muilrhead, erudite and analytical
as it was, in sccking to Justify the learned trial judge's apportionment
based on the evidence as to contribution, appears to me to have becn
arduous work unnccessarily undertaken because the essence of this
ground of appezl was that the learned trial judge having found that
the parties were cnga,ed on a “joint venture" should without more
inevitably adjudge the appellant's share in this joint venture as
helng one half, even though her contribution could reasonably be
guantified and even though it was appreciably less than half albeit
substantial. Bhis proposition as I have earlier shown was based on

the presumption flowing from the concept of "family asset' which

presumption has been c¢ffectively laid to rest in Gissing v. Gissing (sumee

The learned trial juldge's approach to the apportionment
was clearly right and the actual apportionment a fair and reasonable
estimate based an the appellant's contribution direct and indirect to
the construction of the matrimoninl home, This ground of appeal
accordingly fails,

Ground 2 of the Notice @wnd Grounds of Appeal complains that
the learned trial julge did not make clear the person who is to get the
benefit of the deduction of 43,200, heing the value of furniture, from
the proceeds of sale of Lot 19 Forrest Hills prior to its apportionment,
To understand this ground I set out hereunder the order of the learned

trial judge so far as is rclevant,.

\
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2e As to Lot 19 TForrest Hills, there will
be a declaration that these premises
are held on trust for sale by the husband
and to be sold by him and the procecds of
sale after deduction of:

$10,000 mortgage bhalance
3,800 value of improvement -

5,200 volue of her furniture
lece after deduction of $17,000 from
the sale price, the remainder is to be
divided as to 2/3 to him and 1/3 to her.
e Declaration that plaintiff is entitled
solely to furniture and appliaiices now
in her possession amounting to §3,200.00.

It is clear that, like the balance of mortgage which the
respondent will have to pay off, and for which he should be put in
funds to a like amount namely $10,000 out of the procecds of sale,
before distribution of the balance, so also he is to receive $3,200
from the proceeds of sale of the property to balance the value of the
furnituvre and appliances which the apprellant is ordered to have even
though the value of these furniture end appliances had been treated
as indirect contribution to the house in evaluating her share in the
bencficial interest therein. The furniture and appliances now belong
to the respondent as they notionally merged into the fabric of the
building. As they are in fact in the possession of the appellant and
since she wants to retain them, thc respondent should be compensated
for the loss of him of the said furniturce and appliances. It may well
be that the appcllant could have Leen ordered to pay for these out of
her own share of the wrocceds calculated before deduction of this
$32,200. In the form in which the order is made there could be merit
in the arpument that the appellant has obtained a double benefit and
ought not to complain., There is no werit in this ground of appeal,

Ground 3 of the grounds of nppeal complains that the learncd

trial judge in giving the respondent credit for #3%,800 being improvement

to the home, errcd through misreading the evidence includinyg the
affidavit of the respondent. The pith of the complaint is that the
cost of the improvement was $7,000 and not $9,000, consequently the

value of the equity was $1,500 and not $3,800,.
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The learned trial Judge made a finding as hereunder:

"The addition to the house was provided
solely by him, she

made no contribution to
that.

I hold therefore that portion to be his.
See Talconer (1970) 3 All B.R. 449, 450. The
equity amounts to 3,800 (i.e. £9.000 less

5,200 owing, 52/H). This addition was commenced

prior to his being informed of her caveat being
lodged."

The reference by the learned trial judge to '52/H' meant
paragraph 52 of the husband's affidavit which by its terms incorporated

a valuation report, the relevant part of which is as hereunder:

We value this premises as is, land and
building in the amount of sixty thousand
dollars (J¢60,000,00), and prior to

additions in the amount of fiftyeone
thousund dollars (J¢51,000.00).

It is clear therefore that the learned ftrial judge in
accepting the valuations of the land and building prior and subsequent
to the additions found that the improvement hy way of addition was

$9,000.,00 which figure ho

used 1n determining the respondent's extra
equity in the home,

This ground of appecl like Ground 2 was not seriously

argued, it fails as being without wmerit.

Ground 4 of the apneal complains that the learned trial
judge in granting relief to the appellant ought to have ordered that
her name be entercd on the registered title to the matrimonial home,
This was a relief sought by the appellant as an alternative to a

declaration sought by her of the value of the property in dispute and

the payment to her of her ascertaincd share therein. This her princi-
pal relief having been grantcd there can be no justifiable cause for

complaint. This ground of appenl also fails,

In the circumstance and for the reasons given the appeal

is dismissed with costs to the respondent to be agreed or taxed.
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Prezident,

I a.ree =ith the coanclusion of Campuell, J.a. {(arz.) that

this a peal should o dismisacd, '
Rowe, J.4.,
I have re.: the jud, went of Campbell, J.a. {273.) hercin,
I acrec with his conclusion th.b the aypreal should be dismisscl,
Jf\
s
i






