IN THE SUPREME COURT OF JUDICATURE COF JAMAICA T

IN COMMON LaW )

SUIT NO. C.L. TOS6 OF 1992

SETWEEN 4 CYNTHIA TUCKER PLAINTIFF
AW D WALDOLPH MCLETSH 1ST DEFENDANT
A T D GERMAINE LONGMORE 2ND DEFENDANT
SUIT NC. C.L. RO6S OF 1592

BETWEEN DAVID ROBB PLAINTIFF

A ¥ D WALDOLPH HCLEISH 1ST DEFENDANT
A0 D GEKMAINE LONGMORE 2ND DEFENDANT

Mrs. MeCauly instructed by Morisa Dalrympie for ths Plaintiffs.
Mr. Jack Fines imstructed by Keith Smith for the Defendants.

Heard: 1l4th, 15th, 16th, 20th, 2lst, 22nd & 23rd July 1993
16th December, 1393

Judgpent
PITTER J.

By comsent both actisas were tried together.

In the early wmorniung of the l4th February, 1522, th: houschold of Mrs.
Cynthiz Tucker had a rude cwskening when a truck laden with suger left the
roacway and ended up in her living room. This unwelcome entry left a2 trial of
agziruction; hence these suits. The truck is owned by th: first defendant and
driven by the second defzndamt. Liability is not chsilunged by the defendants
but the quantum of dameges is, and the matter is befors me now for assessment.

The plaintiff Mrs. Cynthiz Tucker's claim is for persomal injuries, demage
te the house and the contents thereof. The plaintiff r, David Robb's claim is
for damage to his motor car which was parked on the pramises, and the resultant
lossess. |

The major part of irs. Tucker's claim-concerns har hcuse at Duncans in the
parish of Trelawny which wes badly damaged. Support for this area of her claim
comes mainiy from Humphrey Tayler a civil engineering contractor, whose estimate

of repairs amounted to $397,011.32 to which an adjustmsnt of 12} percent is to

Hiten,
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bz added for updating and 2 further 2§ percens for additiomal GCT. This amount
was hotly contested as bein; zrossly exaggerated.

Wilbert Reid & contractor and builder who gave cvidenmce for the defence,
estimated the totzl cost of wepairs to amount to $144,129.69. This is inclusive
of GCT. This fugure vigorously challenged by irs. MeCauly who appears for the
plaintiffs as being unrealistic,

The arez of dama;e to this three bedroom houss includes the verandah,
living and dining rooms. Photopraphs were submitted and it is clear when one looks
at photograph #6 with thz truck juxtaposed as it was zgainst the building, it
suggests that this is not o very big house. The only detailed measurement of the

ntirz house is 437 x 23° &Y, the damaged area beiny 12° 5% x 6' 5. The disparicy
in the estimates are so wilt zhat it raises the questicn 23 to which should be
rz2lied on by the Court. The evidence supgests that tns wstimate submitted by

the plaintiffs is grossly cxagperated. This I find con a balance of probabilitics.
It iz clear for example, that there is no need to replace the entire roof when

ouly the area over the veraudsh, living room and din izg voom was damaged. Again

I would not allow for provision of store room and coastruction site office as the
building itself could b= utilised for this purpose. Ancther example is the item

- "to provide material and rcwire house $25000,% is alsc grossly exaggerated. I
find that this estimate capuct be fully relied on.

Un the other hand, bezring in wind that the estimats from Mr. Reid was

provided for the defencz, I fiud it to be the more relisbie in the sense that

T

dntailed measurements were given. However there seeus tc be a deficiency as to

the extent of the repairs to bz done, for example, wharz there is provision for

0
=

:ly a nindimum amount of tilss. The fact that this iaden sugar truck could have
“Cu: 80 much damage, it is reasorable to accept that scme dapage was done to the
tiles over which it travalisd and finally come to rest. On the evidence before
i, the only way to resolv: the differences in estimares is to find the
approximate average which I ¢m of the cpinion would be fzir and reasonable and
which would cover the cost of repairing the damaged building. °
Accordingly an amount of §250,000 is awarded undzsr this head.

Turning to the claim for contents of the house, ths main challenge ié in

the area of replacement znd the costs. This evidence was supplied by Miss Goshinc
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the daughter of the plaintiff who lived at the sase houss with her, The list of
items claimed for is a very lcug ome. The cla‘m for the contents of the house
cmounts to 33U6,34Z.50, whilst the evidence given, is that these said articles
would at the time of the trial cost $391,883.55.

Mr. Hines who agpears for the defemce, challengzd the figures given by
tiss Goshine as being exczssive and exaggerated. His main contention is that
{2) 2 house of this siz2 could not contain all these items in the space avaiiable,
and furthermore all of the items claimed are for new ones to replace the damaged
ones and not the value at the time of the accident. Thure was no evidence of
salvaze and no evidence of th: cxtent of damages to chs articles.

He complains that tha evidence is short of what is required in that it is
just the word of Miss Goshine as regards the quantity of article destroyed.
Photographs were tendered of the damage to the building itself btut aot of the
contents. The nature and extent of the damage to itims such as buffet, dinning
table set, hassocks, refrigorator televisions, and living room suite to name a
iew, were not given except that they were damaged. ifr, Hines contends that in so
far as the contents of th: house is concerned, the raximum “restituto in integrun”
should be applied, as to award demage for the cost of new items to replace thosz
usid, would be to put th: plainciff in a position of excessive profits.

In support of his coatzntion he cited the cases o»f Tarrabain v. Ferring

{1917) 2 WWR. Wiss Goshine admitted in cross-examiastion that the clair is

-

bused on the cost of new items to replace those damased. These prices she had
sze2n and obtaimed in the stores. She also adwitesd thet she had not made any
enquires regarding replacement of the damged items by used ones, nor was any
2ffort made to obtain taz costs of used items in condition similar to hers.
Mrs. kHeCauly on the cother hand contends that the plaintiff aught teo recover new

icems to replace thouse loss. She prayed im 3id the casz of Moor v. DER Ltd (1917)

3 428 517 and Caxtom Publishing Co. Ltd v. Sutterland Pubiishing Led (1938) 4 AER

353. There is no evidence coming from the plaintiff as to the extent of the danmage
to the contents of the house. There is no evidence sz te whether any or all of
these items were repairabls and if so at what cost. Miss Goshine has no idea of

A

the value of the damaged goods before they were in fact damaged. Her only concarns
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is to replace them with new cmes. It is difficult to appreciate that the damage

would be so extemsive that items like 36 teddy bears which were in-a chair could

have all been totally destroyed. A claim for $2000 for them appears exaggerated.
She admits that the items in the house were not new but were being used for some-
time,

It was suggested to lMiss Goshine that the prices are all inflated and she
deniazd this - It was furthar suggested that she paddzd the list and she denied
this. It was also suggested to her that given the size of the living, dining and
virandah all these items could mot have been held in such 2 small space. She
replied that they held, but were very tight.

Tendered in evidence was a copy of the Daily Glzanzr dated 16th July, 1993
under the heading "Classifiud Ads,” where a number of comparable items were
advertised for sale at prices substantially less tﬁan thosz claimed by the plaintiff.

Mrs. McCauly's approach to the quantum of damege is that the plaintiff aught

te be believed; and the measure of damages should be the replacement of these items

with new ones.

The case of Moor w. DER Ltd. (1917) 2 AER was cited but this case is not
applicable to the instant casc. In that éase the plaintiff was entitled to purchase
A uew car to replace his damaged one but the excess ccst for the purchase borne
by him. There it was held tc be reasomable for him to claim hirage of a similaz
car to his for the period he hod await the arrival of the new ‘aar.

The general rule is that the measure of damages ic the difference between
th= value of the chattel, befcrs the damage, and its. value as damaged. Im the
case of a partial loss, this will usually be the cost or repairing the chattel,
together with any depreciation in value, that 1s, the difference between the value
of the chattel, when repairad. and the value before the dAMALE svousea. BEE
Charjesworth and Percy on Hegligence, Seventh Edition para. 4 — 5 at page 266.

At page 253 paragraph 4 ~ 31, the learned author states:-—

"Where as a result of the defendants’ negligence,
the plaintiff actually geins some bansfit, which
would act crherwise have accrued to him, the
defendaats are entitled to set off against the
clzim for damages, the value of such benzfit.

See Nadreph v. Witmett & Co. (1978) 1WLR 1537.%°

In cases where goods arwu destroyed, the law is as stated by the learned
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author in fourteenth edition of McGregor on Damages at paragraph 1030. It is ~

"
T

he unusual measure of damages is the market value
of the goods destroyed at the time snd place of
destruction. In ship collision czses, it has

also been said that the owners of the lost are
entitlad to restituto in integrum; this was said
to be "tha leading maxim" by Dr. Lushington in

the Clyde and its applicability was nut questioned
by the dzfzndant in Liebasch Dredger v. 5.8.
Edison (1933) AC 449..0.innnne.”

In Eire, it has been decided that the appropriate measure of damages, should
be that, which is best calculated, in the circumstances, to put the plaintiff
fairly and reasonably in the pcsition in which he was before the damage was

cecasioned, Accordingly in Minelly v, Calcon (1978) 1 R 387. It was held that

only dzmaged representing the diminished value of the premises, ought to be
awardeé in a2 case where it was held that re~instatement damages would have enriched
excessively and umnecessarily the plaintiff and have muleted the defendants
uarzasonably.

I adopt the above roasonings which I find applicabiz to the instant case.

I reject the argument that the plaintiffs should bs awarded re-instatement
damages, that is replaczment with new it:sms in place of those destroyed., I find

that the complaint of Kr. Hinss is justified in thas th

{ix

plaintiff would have

bean enriched excessively and unaecessarily and that the plaintiff would have

b

muleted the defendant urnnzcessarily.

I find on a balance of prcbabilities that the plainitff’s claim is exaggerstad.
To elaim $2000 for a black and whit television which does not work is grossly over
c¢stimated - Similarly items such as a 6 piece bone-chins set for $400C without any
proof of its value is to gain ap attempt to mulete the defeadant. As regards the
refrigerator there is no evidence of the extent of the damage yet a new replacement
is claimea. I find the total claim to be excessive and unreasonzble, and in the
circumstances therefore, under the heading contents of house I will award the giobal
sum of $145,000.00.

It now remains to look at the claim for personal injury to the plaintiff.
8h= ciaims nervous shock as z result of the rude awaking she had that morning. It
is reasonable to expect that this a comsequence that would result. I find there-

fors that she did in fact suffer nervous shock. The madical evidence discloses

that she has been a hypertensive for many years and there is no evidence of
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erwanancy. An award of $15000 is appropriate. I will zllow the sum of $250
for medical certificate znd a further $600 for visits to the doctor.

I find that services of 2 watchman was necessary for the period l4th February
1892 to 30th April 1992 znd accordingly award the sum of $6080 for such service,

It is not unreasonable for the plaintiff to seck alternative accomcdation
owing Lo the extent of the damage caused to her house. I find that the rental of
similar house in the area a2 $5000 per month be reason2blz. I would not expect
the plaintiff in these circumstances to be shopping ercund te find cheaper
accomedation as the situatisn warranted immediate action.

Mr. Hines challenged this head of claim as being excessive and submitted
that no award should be made to the plaintiff as this sum was paid for by her
daughters. The unchallengud svidence of the plaintiff is that it was she who rented
the house. Miss Goshine's evidence which I accepi, is that herself and her sister
contributed towards the payuunt of rental. I find thet this item of expense was
properly incurred by the plaintiff as a result of ths defendant's negligence and
is roasonable as a part of the plaintiff’'s claim for special damage. This clain
for $15000 for rental of pramises from the léth February to April 30th, 1992 is
awarded to the plaintiff,

Damages are assessced is the sum of 315,000.00 for ganeral damages with
interest therzon at the r.te <f 3% per annum frow th: 3rd July 1992 to the 10th
December 1993; and in the sum of $516,930.00 with intercst at the rate of 3%
per annum from the l4th February 1992 to the 10th Decerber, 1993. Costs to the

plaintiff to be agreed or taxzad.
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The second action concerns the claim of MHr, David RBobb whose 1975 Toyota
Corolle panel van was parked in the car park of the bullding and was damaged

beyond repairs. His particulars of special damages are 25 follows:-

Cost of replacsment vehicle

Lite Ace Pomel Van from Uni-totors U8510,901.00
Plus duty atr 62.5%

Plus Dealers nark-up 123%

Plus J3$80G0

Assessors Teg 5 800.00

Loss of use -~ paid rentzl of car from
14th February o 10th April 1992 and

continuing par week § 500.00
Loss of zarnings as fish supplier from
14th Februzry 1992 and continuing at
{the plaintiff will rely on purchass
orders in proof thereof). $ 1,200.00

Hr. Robb is 2 bank supervisor who bearded with Mrs. Tucker at her house

.

in Duncans Trelawny. His van wes badly Gamaged as = rasult of the defendants
truck crashing into the building. he now secks replacement of that van by a2 new
one and claims loss c¢f earning. As a result he uses his van as a means to traval
te work from Duncans to HMcntege Bay, and sometimes does travelling for the bank.
He also uses this van to supply seafood to various hotzls =2nd restaurants. From
this enterprise he carns & net income of $1200 - §130¢ from which he pays ne in-
come tax. He has lost this 2ctivity because of the Zastruction of his van and
ow sceks to be compensataed. He has alsc lost the use of the said van.

In the interim he hived a Toyota Starlet motor car costing US$500 for the
pericd l4th February - 10th April 1992 (and continuing) froum which he seeks
re—imbursement from the plzinciff. After a period of 18 weeks, he started travelling
with one Courtney Wilson and paid him 51500 per wezk. He could not use the Toyota
Starlet car to carry nis goods. Prior to the zccidenmt lir. Kobo says his van was
in ezcellent condition, he having just over hauled the engine and dome body work
to it. It had in extras such as tape deck; sports s Ssports steering
wheel and equalizer. He gave nc evidence of its valus =t the time of the accident;
but says, he had insurszd it for a value of $38.000.00C.

Mr. Horris Campbeli, a loss-adjuster, a witness for the plaintiff szid that
h: inspected and made an a2ssessment to the plaintiff’s van. He concluded it to
be a total write-cff and placz a pre-accident value con it for $35,000 including

axtras., He says that similar sizes units of the sase year and make would sell

L]



kor butween $35,000 to $50,000. They were not however, rezadily available, there
were other makes of similar size and age on the market, but they too were not
very easy to come by.

Hr. Robb disagrees with the valuation given by his assessor Mr. Campbell
and also disagrees that panecl vans similar to his has =n average market of
$35,000. He says that during his search for a replaccment he found two vans
similar vintage cto his, but both needed repairs, and these were being scld for
$58,00 and $60,000 respectively., He later found a 1976 model van similar to his
and in good condition selling for $150,000. He Jdid not purchase it because he
was not in a financial position to do so at the time and in addition he was
awaiting instructicns from his attormey-at-law. He says it was because of the
unavaeilability of a suitzble replacement why he is now clziming a new 1592
Toyota Lite-Ace Panel the cost of which is some J3430G,000. He howaver agrees |
that there were other types usaed vans he could get for the purposz of taking him
to work and to tramsport guods and also that he could have used a covered pick~up
ana continued his business. He deniszs that the first-naned defendant
W:1dolph McLeish spoks to him regarding the svailability of similar make vans
obtuinable in Mandeville and Kingston. He aiso denizs telling the first-named
defendsnt that he wanted $200,000 for his damuged van, I accept the evidence
of the first-named defendznt that he did tell Mr. Rebb of the availability of
similar panel van.

On the totality of the evidence I finé that Mr. Robtb made no effort to

0

btain a suitable equivalent to replace his damaged van because he wanted a new
Toycta panel van. The statement of clsim strengthens tinis finding. There is

oo reasonable explanation why he did not purchase the 1979 model he found in

Gerober 1992 save that he was impecunious at the time., I find this rather difficult
to zppreciate when Mr. Robb's evidence is that from his seafood business alone,

he carns a nmet profit of §i2,000 to $13,000 weekly.

Hrs. HcCauly relied on the case of Moore v. DER Ltd (Supra) to justify a

clzin of replacement. In that case the plaintiffs was not claiming nor seeking
te get a new car from the defendants to replace his damapged one. His clain was
for dauages for the cost of hiring a substitute car over the pericd it took him

to get a new car to replace his. The Court held that in so doing he acted reascmably.
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In the instant case, the plaintiff Mr. Robb is claiming a new replacement
for his damaged van. In fact he has claimed a sum for the purchase of a van which
would take it out of the range of the one he had, both in terms of size, model
and cost. If he were to succeed, he would have benefitted to the extent of some
$400,000 profit! -

The general primncipis on which damages for neglissnce are assessed, is that
they are to be regarded zs compensation for the injuries sustained. Subject to
the qualification restriction that damages must nmot be too remote, the rule is

one of "restituto in intsgruc” whether the wrongful act arises out of a breach of

coatract or tort. See The Argentino (1889) 14 &pp. Con. 519. The measure of
damages is defined as

"That suz of woney which will put the party who
has bzen injuried, or who has suffored. in the
positicn as he would hava besen 1if he had mot
sustained the wrong for which he is wow getting
his compensation, or reparation.”™

per Lord Blackburn in Livingstom v. Rawyards Ceal Co. Ltd (iS80) 5 App. Cas. 25.

It is the market value of the goods destrsyed at the time and place of the
destruction that represents thw unusual measure of claim. In ship collision
caszs, it has always becou said that the cwners of tioe lost ship are entitled to
“restituto in integrum,” this wes said to be the lesding uaxim by Dr. Lushington

in The Clyde (1856) Swab 23:24 and its applicability was not questioned by the

azfendent in Liesbosch Dredger v. S.S. Edison (1933) AC 449. The basis of putting

the plaintiff into the position he would have been, had the collision not occurred,

wiich is what is requirsd to effect "restituto in jintegrum,” is the award of the
uarket value of the lost ship. this was accepted im the sbove case where Lord
Wrigat stated the rule to bz that the measure of damages was “tﬁe value of the
ship to¢ her owner as & going concern at the time and place of the loss. With
this suw the plaintiff can obtazin a replacement. However the plaintiff will not
bz entitled to the cost of & replacement where it is uanreasonable to demand an
exact replacement.

I adopt the forgoing to be the statement of the law as regards the measure

of damages. 4pplying this ¢o the instant case, Mr. Robb is entitled to the markot

valuz ¢f his car at the time of the accident or its replacement by a similar unit.
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Although the assessor placs a pre~accident valie on the var at $35.000, cvidence
from the plaintiff himself and the second defendant, gives the market vzlue of
similar vans ranging from $50,000 to $68,000 to a high of $150,000 for a later
medzl. From these figure given, I would award the sum of $62,000 which sum would
put back the plaintiff in ¢ic same position prior to ths accident. The sum of
$800 is alsc awarded for assessors fees.,

Tnfcr the heading "Loss of Use™ the plaintiff claime US$500 per week for

tie rental of a car from the léth February to the 10th April 1992 and continuing.
The car he rented was a Tcysta Starlet. He used it for 16 weeks after which he
travelled with one Courtney Wilson at a cost of 31500 psr week to help him do
his job in the days.

I will allow for rezmtal of car for a period of § weeks at US$500 per week
which would translate intc ths sum of J375900. This part of the clzim is
supplied by a voucher from Dzpass & Son Car Rentals., He is accordingly awarded
$75,900 under this head. The claim for further sum of $%,0600 for car hirage for
a further period of 6 wecks at $1500 per week willnot bz conuntenanced. I regard
a maximum of six weeks az a suffficiently reasonable period within which the
piaintiff could have acquizad a replacement.

A claim is made under the heading “loss of earnings® as fish supplier frem
l4th February 1992 and continuing at $12,000 per week. Ir. Robb's evidence is
that because he lost the use of hig van, he was unabl: o supply his customers
with seafood and this resulted in a loss to him. 7The evidence which I accepts
is that there were vans that could be used for the dual purpose of transporting
the plaintiff to work and to do his fish business., be rented the Toyota Starlet
the very day of the accicent and claims re-imbursement for its rental zmd there-
after used a hired car. If the Toyota Starlet is runted in place of his van
how then can he claim loss of profit. I would have thought that when Mr. Robb
rented this car, he did so to roplace his 2nd that it would have been used for
the same purposes as the pancl van. Why then did ha rent a unit which could
2ot transport his seafood, whilst there were other vehicles he could have acquirad,
which would serve the dual purpose to which he had put his panel van.

It appears from the cvidence that the plaintiff had no intention of mitigating

nis loss. Indeed, if he choses to rent a vehicle which could not tramsport his
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goods;, ver €Xpect the defendants to pay for it, then he does $0 at his own peri],
Had he reﬁted a suitable ripiacement, no loss of prefirs would incur., It ig
the plaintifs duty to witigate his Joss. Here, he secks to extend it.

Pearson LJ in the case of Darbishire v. Warrar (163 ) IWLR 1067 gave 2

PICper analysis when saids-

"Tr is important to &ppreciate the tru: value of
the so-caiied "duty to mitigate the loss,Y op
duty to minimise tha damage. The Plaintiff not
under any tontractual obligation tn adopt the
cheapeyr methed, if he wishes to adopt the more
eXpensiv: msthod, he is at liberty tc dn go and
by deiny so he commits neo Wrong against the

defendant or inyone else. The truc meaning is

that the plaintifs is not entitled to charge

the defendant by way of damages with any grearer

Sum than that which he reasonably needs o gXpand

for the purpcse of making good the loss. In

short he is fully entitled to be as extravagant
as he pleasss, but act at the expense of the
defendant ™

The plaintiff'g claim uunder this heading fails,

sum
Damages ig assessed in the/of $144,709.00 with interest at the rate of 3¥

Per ammum from the l4th February 1992 to the 10th Dzcember 1993,

Costs to the plaintiff to be agreed or taxed.
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