IN THE SUPRBME COURT OF JUDICATURE OF JAMAICA

TN COMMON 1AW

SUIT NO. C.L.1989/T115

BETWEEN . IVaN THEODORE TULIOCH . o PLAINTIFF
ARD ESSC STAMDARD OIL S.- A. LIMITED FIRST DEFENDANT

AND STUART MARSTON . ., SECOND DEFENDAUT

Ms. Janet Stanbury and Miss Harjorie Shaw for Plaintiff.

Miss Hilary Phillips and Miss Carol Davis for Defendants.
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NOVEHMBER 21, 22, 23, 19%0,

CORAM: WOLFE J.

This action is grounded in negllgance and arises out of a motor

vehicle accxdent, which occurred on the 23rd day of Septembe,, 1988.' The

locus in guo is the dual carriage way aloqg the Rockfcrt Road in the parish

of Saint Andrew.

The plaiﬁfiff,‘a ratifed Railway Clerk formerly employed to British
Railwéys in London, resides at 19 Caﬁiose Drive—.which isréituated along tﬁe
road leading to Buil B;y, st. Aﬁdrew,- Ha is éeventy (70} years‘of age; As
he ascended the witness stand to testify he éresented an image which
epitomized integrity,:truth and honestf. .fhe image presénted was no.ﬁis-
representation; This was suppofte& by the frank and hdnest manner in~&hich
hie ga#e hislevidenée, making concessioﬁé thch faVQured‘ﬁhe defence. 'NeedleSS
to say I was wvery pressed with him dnd found that he was a witness who was
the very quintessance of truth and one upon whom the court ¢ould unhesitatingly
rely.

The veteran Mr. Tulloch testified that on the 23rd day of September,

‘1988 he allghtcd from a bus, whlch was procecdlng towards K;ngston, along the

scuthern sevtxon of the dual carrlage way in the vxc;nlty of Harbour View
Housing Scheme. Exercising due care he crossed the southern section of the
carriage way onto the island or to use his woxd the *green® which divided

the southern section of the carriage way from the northern section.



as he stood on that wmiddle strip he icoked 1eft and with unlmpazred v1e§,
along the straight piece of road, for a distance of some five to six chalns
he could sec to the Cement Factory. There was no vehicular traffic on that
section of the dual carriage way, save and except a bus which was parked on
the left hand side of the carriage way as one looks towards St. Thomas. The'
bus was parked slightly off the paved area of’the roadway. Having thus assured
himself that it‘Wés:eminently safe to cross the northern section of the carriage
way he set ~ut so to do. With all the candour in the WUrld he sald I was
crossing I was not looklng to my left,_r Understandable lnde da ﬂe had satis%ied
himself that there was no other traffic =n the roadway for a dlstance of some
5 - 6 chains, save the parked bus which had Leen loading passengers. 'The -
plaintiff, econtinuing the narrative, stated that ha was cro¢51ng amout a dlstance
of 1 chain gway f;gm the bus and Qp_reaghing a po;pt which would ha "in front of
the bus” and abcut ona chaln“away, he cauld remEmper nothlng nore;.

! On regalniné consc10usnuss hg founu thaelI 1n arcar)at ﬁhé corngr $f
Charleé énd Princese Streets. He was admltted to Kingston Pablzc Hospltal.
The plaintiff said his body was numb. On regalnlng his sense af feel;ng he
felt paln 1n ‘the lowerrportlon of hl" bﬁdy from his thS downwara.,u He had

laceratxon extendlng from the front to the back of hls head° He was
transfusmd w;th a unlt of blood and a unlt oé plasma The 1n3ury o hislheéém
was suturecl° Twenty c1ghc (281 stltches weré necessary to cluse the wound.‘ |
He IECELVQL a cuL on hls rlght kneo which requlrud elght (8) st;tches.
another cut .on hls rlght shln bfne requlred 51a (6) stztches, After a perigd
of twalve to nhlrteen days he way released frcm hospltal. | |
Upoq hlS release from hosgltal he was “feellng qulte wobbly" and he

felt very weak. He experienced dlfflcultj in controlllng h;s legs°. Becnuse. 
of hlS conﬂ;t;wn he requlred the use of a wheel chaix upon dlscharge from the
hospltal. Notw1thstandlng hls condltldn, the plalntlff expressnd the view that
he was rucuperatlng reasonably well untll he observed that 1n attemptlng toA;
put a spoon in hls mcuth hlS ‘hand wou?d end up to thu sxde and back of hls ncEk.
His ccndition w'c:arsenec‘zu He was unabl; tn balance when walk;ng and he would fall
down and was unable to plck hlmself up whvn he fell. HlS famlly physxcxan
Dr. Ken Yuk referred him to Dr. Jchn ﬁall, neurologlst, who in turn referred

him to Mr. Randolph Cheeks F.R.C.S. Consultant Neurosurgeon.
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A CAT-head scan revealed that the plaintiff had developed a chronic
sub-dural haematoma, which is a recognised complicntion of delayed onset
which is known to develop in some patients scme weeks after apparently
recovering from a head injury. The condition cxisted on both sides of the hoeag
everlying the cerabral hemispheres and causing significant brain compression.,
Emergency surgery was performed to ovacuate these life threatening sub=dural
collections of blocd and blood ciot. The paralysis to his left limbs subsided
after surgery. He was discharged from St. Joseph's Hospital on the
23rd day of November after a pericd of cight (8) days.

Mr. Cheeks F.R.C.S..in his mcedical report which was admitted into
evidence, by consent, as Exhibit 1 concluded.

"This man suffered multipie injuriss with involvement

of the head, the left hip arca and the right knea.
The bruising and lacerafion of the left hip area is
healed but he is still experiencing symptoms from
h : the acute sprain of his arthritic right knee. The
life threatening complication of bilateral chronic

Subdural hasmatomata has been successfully treated

surgically, but there remains a theoretical risk of

10 percent of epilepsy developing as a late sequel.

There is no evidence of intellectual loss or personalty -
change.

This subject is considered unfit to carry out his

normal cccupation from 23rd September, 1988 and is at

present ‘not considered sufficiently recovered from

the effectz Of his injuries to resume working.".

This report is dated the 3rd January 1989,

The plaintiff appeared in court walking with the aid of a stick. He
had to sit to give evidence. He is no longer able to pursue his past-time of
“Angling," to quote him. He is no longer able to do his own gardening and he is
unable to pursue his post retirement ccecupation of rent collection on behalf of
two of his overseas friends.

Huving lived in England for a considerable pericd of time he seemed
to have developed and enjoyed the habit of walking. He is unable to enjoy this

pleasure any lcnger.
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- .. Barbara Johnson, aésistanﬁ’managér of operations é£ the New Kingston
Branch of Mutual Security Bank Limited testified that sometimé-bétween 8:30 a.n.
and 9:30 aan. on the 23rzd of September, 1988 she waS'on'her way to work,
On arriving at the junction of Seasﬁbrc Place and the northern section of the
dual carriage way at Harbour View she stopped, locked right and'obéefﬁed.a car
approaching from Ringston at a very fast rate of speed. She estimétéd'tﬁat
the car was travelling in oucess of 50 m.p.h. A&s soon as the wvehicle passed
her she héard the screech of tyres and on looking to her left she saw a man
spinning in the air. . He fell to the ground. - The car was in the middle of
the northern section of dual carriage way. She drove dnto the southern
section of the carriage way, parked her vehigle and went to where the man had
fallen. Worthy of note is that when the vehicle was in the act of passing har
it was straddling the white line which is in the middle of the carriage way.

Under cross-cxamination she denied that the car was travelling at
40-45 m.p.h. in the right lane. To guote her, "If it had been’travelling at
40-45 m.p.h. when I saw it I would have been able to cross the northern section
of the carriage way onto-the southern section before it réached to where I was."
S0 it can be safely said thaot she did not attempt to c¢ross because of the speed
of the cncoming vehicle:

I regard Miss Johnson as n independent witness and also a witness
of truth. She did not hear the c¢ax blowing its horm.

The second defendant Mr. Stuart Marston, the driver of the car; gave
evidence and stated that he observed the plaintiff standing on the Island when
he was some 130 feet away. He blew his hoin and removed his foot from the
accelerator pedal and on reaching approximately 100 feet from the plaintiff he
stepped off theisland into the road. The second defendant applied his brakes
but to no avail. *

The second defendant was far from impressive as a witness. He displayed
an air of uncertainty as he testified. Under cross examination he had the
- following to say -

"When' I blew my horn and took my foot off the accelorator
I was about 20 £t. from the plaintiff®

Pressed further he said - -
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"I travelled 20 fect atter I blew ny horn and

removed my foot from the accelerator before
I applled my brakes w ) |

Preascd Stlll further he sald -

“I was about 100 - 110 feet from plalntlff when I

blew my horn and took my foot from the accelerator“
And finally
| .-“i waé aboot 130 f;;raway from plointiff whon I
blew #y horn androook my foot from the accelera;or,“

The second defen:tant agreos that o bus was present on the carriage way
but he says that the bus was moving.

' To crown 1t all the second defendant testified that when he hit thn.,
plalntlff he was in the act of ovortaklng the mov1ng bus and that the front of
his vechicle was sllghtly ahead »f the bus. As a matter »f fact he said that
when plaintiff'ot pped off the 1sland to cross the carriage way both wvehicles
ware abreast of each other with the front of his vehicle slightly ahead of the
bus. So the court is be;ng asked to believe that this plaintiff a man with a 20/20
vision stepped from the lsland to cross the carriage way when both lanes of tho
carriage way weré occupied with two vehicles travelling abreast of each other,

I reject the defendants version of how the accident happened. I flnc
that the defendant hit the plaintiff whilst the plaintiff was travelling in tho
left lane of the northern section of the dual carrlage way. Having used that
part;cular stretch of road On numerous ocgcasions I ostimatod that sectlon of
the road to be about 20 ~ 22 feet wide. |

It is clear that in passing the parked bus the defendant was not
keopiﬁg a proper 1ook out and did not see the plaintiff in tho loft lane and
collided with him. I am setisfied that the seconﬁ defendant could have avozded
the ccxdent by swerv;ng to the right lane Whlch was unoccupied at thu time whon_
he became aware of the pl:u.ntx.f:&° Instead he appllod the brakes suddenly and
the car skldded and hit the glalntlff |

Thc glalntlff s act of cruss;ng without looklng left as he crossed

was in my view not a contrlbutory factor in causing the accldent. If it was so
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negligible as to be dis?egaréed;_nrhe damage to the vehicle was to the right
hand. A post and right front section of the ca;:‘_rhis_yhg‘dgfence says is
potent evidence that the plaintiff was hit as he stepped from the island onto
the right lane of the'dgal ca:r;agg way . AWiph this I disagree. I find that
the damage occurred Folthe right si#g of tﬁe vehicle as the car gkidded onto
the plaintiff. o } ol
I reject the evidence of the second defendant that the accident
ccourrad at about 11,QQ ag.m. I find tha; Migs Johnson. was a Witnegs to the
accidént which occurréd b%£ween 8.30 a.m. and 9.30 a.m.
| in respect of Miss Johnéon“s evidence that she did not observe the
hus on the carriage way I regard this as und?rétandable, Miss Johnson was
parked‘at the T junctipn, intending to 4o across to the southern carriage way -
to proceed to ﬁiﬁésto#Q She looked right, the only direction_frgm which traffic
ougﬁt to ﬁe proceeding,. On hearing the screeching tyres she locked left and.
saw éhe plaintiff “spiﬁning in the nir.” She then drove across to the southern
carfiage wayiéarked her car and wentrto sée what had happeneg, On her arrival
at therpoiﬁt of impact a crowd of persons had already gathered. She did not
remain at the point of impact for locng. It is obvious that iiss Johnson would
have heen pré Qccupied with the men who was lying on the ground. It is there~
fdfé-underatapdable in the circumstances_that she did not observe the bus.
. on the éuestion of negliggqca HMiss Davis submitted that the failure.of
the plaiﬁtiff to use ihe nearby pedestrian crossing is evidence of negligencerf

on his part. She cited and relied on Adamson v. Roberts {1951) 101 BJ. 511

{Ct. of Sess., Scot). In that case "the Q;aintiff began tc“gro§s the road

near a road junction and not far from a pedestrian crossing which had a central
refuge. He'ph¥eaded his way thréugh tp§ north boun@ traffic? which was
stationary aﬁd then stood_in thermiddle of the roa@rjust over the centre line
looking to hig_left for any approgching south bound traffic. Whilst standing
there hs was struck from his xight by a motor cycle ridden by the cefendant,

who was trave;@ing north ovgrtak;ng“the s;ationary vehicles. The County Court
judge held thé défep@ant who;ly'tm blame rejecting, inter alia, a suggestion

that the plaintiff was negligent in not using the pedestrian crossing.”
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Held On Apperl:  "The plaintiff was not negligent in failing ©o use the
pedestrian cxossing but he was negligent in taking on himsel{ the hazard Qf
beinyg marconed in the centre of the road at the merey of on-coming txaffic
instead of erossing whero there was . a central refuge. e wis 25% to blame,
A pedestrian.who clocted not ©o ush o crossing tock upon himself a higher
standard of care.” |

The cited case iz roadily distinguised from the instznt case. In
the cited cnge the pluintiff faileq t use the pedestrian crossing whilst
there wig traffic on the roadway, ..lbuit stutionary, nued theu stoud in the
middle of the rovad like = lost shuup. in the instant casa the piaintiff whoso
cvidence I accept as true, was crossing the roadway when thers was no vehicular
traffic on the roadway cacept for the parked bus, e was noc stgnding in the
middle uf the road and iocking around, He had croszed onts the loft lane whan
he was struck. The sceond defendant had he Loen kecping a propar look out could
have avoided him by driving in the right lane which was wholiy unoccupied., I
find thut the second defendant's manner »f driving was the sole cause of the
accident.
Ro Damages

On the question of Special Damagoes the nxdical expenscs of the
Plaintiff wers agraed at Thirteen Thousand Two Hundred and Fifty Seven Dollars
and Sixty Seven Cents ($13,257.67). The plaintiff testified that ho paid
Forty Dellars ($40.00) by taxi 4o Lk him honme arter his Jdischarxge frr;.xrt_=
hospital and that he paid 4 - 5 visits to the hospital aftar‘his releuse; each
visit cousting One Hundred/%gghty Dollzrs ($120,00). I accept chat as true end
award the plaintiff the sum of Six Huwirad and FORTY Dollars ($640.00) for
transportation expenses.

Jith regard to general Aamages iiiss Davis for the dafamdants cited

and relied upon C.L. 1979/HM185 Louin Mallings v. Atlanta Trzdors nd Me;rigk
Alexander  reportad in Khan's digest of Recent Parsonal Injury Ayards made in
the Supreme Coﬁrt of Jamaica Volume 1 2t page 159 in which an smount of
Twenty Five Theousand Dollars {$25,000.00) was awarded for pain and suffering
and loegs of amenitics in 1951.. Sha stated that the award of Twenty Five
Thousand Dolinrs ($25,000.00)Lwou1& b¢ equivalent to EBighty Five Thousand

Dollars ($85,000.00) in today's monay. Continuing, she urged that the injuries




in the cited case were more serious than those in the instant case and

consequently, she submitted that an award of Forty Two Thousand Dollars ($42,000.00)

would be'adequété'édmpahsaﬁién'far the plaintiff
Mrs. Stanbury for the plalntlff czyed and relied upon an award mdie

in C.L;i985/C447 Cunnlngham v, McKanzxe et al (unreportéd) in Whlch the plalr

suffered -~

1. A blow to the skull.

2. " Abrasions to forehead and nose
3.  Subdural “hasmatonia

4, ' Cerebral concussion.

5. Crénial ffacéﬁrea‘

6. “ioss of conséioﬁsnesé;

7. Hose bleédiné,

......

For pain and suffering and loss of amenities the court awarded Four

Hundred TﬁouSahd.Dollérs ($400,§00060}°. The pléintiff wés 78 years‘of age.

- I'take the view that aﬁ‘éward of Four Hundreé Thousand Dollars
{($400,000.00) in the instant case would be excessive but that Forty Two
Thousand Dollars ($42,000.00) would be far too low.

-Iﬁ the'ciicumstéhces of this case I make an awaxd of Five Thousand
Doilafé.($5000.dd] for loss-af amenities to compensate the pléintiff for
the débrivation in enjoying his pasﬁutime of Angling and Gardeniﬁé.--ln
an age Qhéie a ﬁﬁﬁber of elderly peréoﬁs walk to keep.fit and‘thus enjoy a
healthier 11fe, th; 1nab111ty of the plalntlff to indulge hlmself in this
habit is also taken into con51deratlon in tnn award for loss of anenltlcs.

for.pain and'éuffériné I make an award of Ninety Five Thousand
Dollars ($95 000.00)

Accord;nglg there will be judgment for the plalntlff against both
defendants as set OE hereunder. -

Special Daﬁagea

Medical Exéenseé - $ 13,527.67
Tranépoﬁtation ExPéhseéh ' - s 640,00

$ 14,167.67

b



Brought forward
General Damages
Loss of Amenities D

Pain and suffering -

Interest of three percent (3%) on Specizl Damages from

23rd Septoember, 1983 o 23rd November, 19°0.

Interest of three percent {2%) on General Damages £rom the datzs of

the scrvice of the writ to 23rd November, 15%90.

Costs to be taxed if not a.-g’re-ad°

$14,167. &7

$ 5,000.00

3 95,000.00

$114,167.67

e




