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iN THE CUURY OF APPEAL

SUPREME COURT CivVilk APPEAL NO. 30U of 1868

BEFORE: ©THE #HOW. HMR. JUSTLCE WRiIGHT, J.A.
THE HON., MR. JUSTICE DOWNEK, J.Aa.
Tulk HON. MK, JUSTLCE VOLFE, J.a. (Ag.)

BETWEEN DULCIE BRMINL TULLY DEPFENDANT/APPELLANT
(Exrcutrlx of the estate
<t Cyril Loremzo Shirley,
¥ ased ana Maimili

crude Shirley,

AND EREC CLIVE HOEBIWSOR PLALNTLIFF/RESPONDELNT

XS, M. B. Forte for ithe appellant

John vVassell and [Hiss AvVlis Somexrs
for the responcant

May 27, 4o _and July 13,1952

WRIGHT, J.A.3

This is an appeal by the veador oi certain property

against a Declazravicn and Oradars mads by Gordon, J. upon &i
Criginating summons brought by the purchaser for the propex

censtruction oi a cobtract for sals beiween both pariies., The
Uriginating Sunnens reads as follows:

the Defendant, DULCLE BRMANE TULLY
7 Saini ANGrew Park, Kincst 16
-he Paraish of Saint Andrew within
Kigio days of the service of inis
Summons inclusive of ke aay of such
ServVice cause an Appe&arance to be
entered on her behalf to this Summnons
issuad on the application of Hric Clive
kobirzon of Apaltmenh 10, Ccean Towers,
Ocean Boulevard, Kingston Mall in the
Parish of Kin¢ston for the following
relieis:
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"i. For a Declaration thal upon & proper
consbryuction ©f a contrau; or sale of
lancs part of Chancery i 11, banmmie Hill
duh Shivley Castle in the Parish ol

G datea l4in dovencer 1%ub and
into between the Plaaintifif as
2r andg the Lef2nuanit as vendox
wha Piu»“tlff is entitciea to perfogm and
ziforee the sard contrach by che paylsal

<;x of ¢ha purchase price stipulatsc in the
5 Saku contract less such sum oo e is
atjusgsa entitlea Lo as compeusacion

Lguing Zvom a matarial dis pancy bet-
o ohe acreage stipulateo in the con-

Cch, namely ‘130 acres, more or less’
anda hw acreage the said lanoe was found

on survey Lo centain, nameiy 94% acres.
£. Posn o an injunctioir to restrain the
seercant from selling, charging or
ealing witii the said l nds otheirwise

A LOGUIYed DY C©r i accourdance
Lae said contraci of soie
ODoted 2zZnc may, 1987 .7

(wﬁ 1t was uct until January 1U, 1959, ihet the Swamcns was

heard and on January ti, the following derermination was mades

i, Declared that upon a proper con-
cruction of a contract of sale of lanas

part of Chancevy Hill, sameic Hill and
shiriey Castle in the Parxish of Poritlana

|

‘ dated rath November, 1965 and snitered
\ : into between the lelnui f a&s Purchaser
] an%‘»nu efendant as ve or Lhe Plain-
| tiff 1s entitled to QW'
‘ the
|

s ans entorce
~t contruct by the payment. of the

puzchage price stipulated in the saia
3 Cun ViZ. @aoupuuuouu lass the sum d
N of $71,u00.0u, the amount ©¢ which tihe
<\\ Plaintaiff is entitled Lo &8 compensa !
- wion arising from 4 marerial aiscre-
pancy between the acreage shtipulated an
the coatract, neamely ‘130 acic : .
or less' and the acreage the saxd lang ’
was found on survey te contain, namely, ;
Yd% acres, L
do Thair the Defencant 18 ro8trsined :
from selling, charging oy cealing with i
Che s23C¢ lands otherwise cien 25 i
reguired by or in accerdance with the .
~“saiG contract of sale ox from pu*vuing o
u 2%

any existing contracht «f sale
ien to the saird land ot
the Plaintatf.®

1EIWiseE

The convract which called fox Fuction is in the

fellowing tarms:
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"VENDUR 3 DULCIE BRULNE PULLY of dNo. L7 saint
Ancrew Park, mangston lé, in the
Parish of saint Andrew, Retircd
Teacher, Execuivix of the Estates of
CYRIL LOURENZC SHIRLEY, Deceased and
MiMiLl EBRMINTRUDL HHIRLEY, Deceased.

PURCHASER: ERIC CLIVE RUOBINSON of Apartwment 11U,
Ucean Tawers, Ucean boulevard,
ringston Mall in the Parish of
Kingston, Aivcraft Pirlot anc/or his
[ominee,

DE: CR;BLLO“ ALL THOSE parcels of lana part of
UF_PROPERYY Chancery Hiil, pdamumie Hill anc
shairley Castle an the Parish of
Portlanc, in the ownerxship of the
Betares of CYRIL LORENZO SHIKLEY,
Decuasaa, «nd MikILy BRMIWNTREUDL
SHIRLBY, De SeC, containing by
estimavion One hundrea anu Thirty
{130) Acres moere or less, and
butved ana boundsa on the horth by
lands owned anc/or occupied by the
Lstatas of the iate WALTER HAKELICON
and KOBEKT HARKISON, Deceased, anu
by the rover known as ‘Miss Bell',
con the souih by lanas cwned ana/or
occupiena by chi Estate of the late
WALTER HARKISCH, Deceased, ana by
lanas owned and/or cccuprea by
LEOH WHYLLE, on the West by lands
cwined and/or occupied by the kstate
of the late ALFRED DAWKINDL,
veceassed, anu by lanas owned ana/
Cr occupLeh by VINCENT DERNIS, and
on the East oy lands cwaned ana/or
occupirad by L 0N KING, and by lands
fermerly own and occupied by the
1 LL hhbu SHIRLEY, Decesgsed, 0
@y othnorwiste the said lanas
supject of »h;u transaction
may b(: I‘cu 1aed, known,
*vturnbuuy aind
cently tra-
Vendaoy anc thz
nRrRact ea of which
ﬁatermineu by

ianas
BULVEY .

PURChasT HOWEY ¢ 10 HUWNDRED AND SIXTY THOUsAND
DOLLARS ($Z2uwu,000.00)

HGV_ PAYAT

A deposit of $40,0U0.00 on the
GXOCULLON reol deuDlL to the
venaor's Aliorney-at~Law &s
St'k“hcluﬁr; and the balance on
or eifore the Z5th day of
February 198w, '

LOMPLET (

i%
s

On Lhe issuse of a Kegisterea
Tatle £for tue lanas the subject
of tais kgrecment in the nane
of the Purchascy and/oxr his
WOMINEe:s ,



TAXES, WATEL
KATES, RENT,

PTETLE AMD
(.. B Ts OF
TRANSEFEKR:

IHCUMBRALCLS ,
RESERVATLTICH,
RESTRICTIONS,
& BWASEMELNTS @

CARKIAGE OF
SALE:

-

PURCHASER' S

ATTORNEY ~A% LAV

SPECiAL
LONDYT L Ol ¢

N

rossession hersunder will ke given
to the Purchaser subject to existing
tenanc.es and/oil occupancies, on
payment of whae balances purchase
monies and Purchaser's moierny cf the
costs herain,

To ke apporvicued as of thw date of
POSSes8.L00,

Yo be bornn by che Venaox.

Kegaistered Title und«r the Reyistra-
rion of Tilles ket. The cosis of
survey herein are o be borne solely
Py the Purchasey, and all other costis
G and inciuest tc the issue of a
Registered ¢ as aforesazd, and of
and iaciasot wo eftfecting Transtfer
hereunder =ie te ke borne equally by
the Venuor ann the Purchasex.

Free fron cacunbrances other than the
exigtinﬂ tenanciLes ana/or oCCupaincies
referrad o above

venaor®s Attoernsy-ag-Law, R.$. Fraser,
Jr. of Wo, 16 Worth Avenue, Kingscon iu.

Messrs, Duna Cox ana Orretc
{Mrs. Jan.cea Cau well; of #Ho. 4t Duke
Streect, Kingsiton

it 1s understoeod and ayreed between
the parties horetoe thao the lanus
which are being conveyed under the
provisions 0L this Agreemant are

""" those herzinbefore described and tho
parties furtb:i agree that tooe pur-
chase price haorein is payable witin-
out re 3 the guantum of lanc
DEING CO , and that the saia
Uuignauh QL ci: will not be variable
1N any MEnhcr wiatsoover in toae
wvent that a uno@tuQL survey of
the saia 1ands discloses an i1ncreass
0r Gecreast In the area of the sama
stetea DRrcin.

The partnes huarcby agiee chat all
L puhcnaﬁﬁ Monles paind hereundes
loss such of the saime &g 18 rovus
for stamp auty oebnd otherwise to
implement tha provisions of thus:
Agreem=nt, will be held by the
Vendoi s Attornoy-at-Law in an
interest-basyd Escrow Account
unt il Complic as defined bersin,
ana ihav pondging completzon, all!
interesi accraing from such account
will be for the sole benetit of ‘Loo
vaondor .
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¥ (3} The Vendor hereby unaertakes o
execute ail documents, and to do
and periorm all other acis and
things necessary Lo secure tie
issue of a Registered Title for
the Lands pbeing conveyed here-
under ithe namec of the Purchaser
ang/or his pominoce,

(4) Tiw Attornoy's Fees Lor prepa-
ring “his Agroenent for sale
tixeca ac whe sun of PUUR HUNDKED

&

DULLARS U.Uu}) shall ke bornc
by the Vendor «ad Purchaser

egually avw oach party shall bear
his shere toeract on che signing

of this Agracment.”

The incscapable quostion as why was 11 NeCOSS&ry U0 XOsori
to litigation wo caecure the constiucuion of what appsars to pu a
straight-forwarss contracity Resort nust boe made to the availabls
gvidence to rind the answer to that qguestion, ‘the vendor did
net file any affidsvai. Accordingly a&ll that is known 1s what
16 contained in tho purchascer's afiidevait.

The purchas<r states thart hs becams aware of the property
in guestion whoen ¢ saw an aaverivissmen?t i the "Dally Gleancer®
fecr the sale of a property containing cong hundred and rorty-five
acres but no price was scaited. Jontaci was nede with the vendor
and together with the caretaker, one Mr, ponnis, tiey traversad
the pboundariss while Lhe vendor idenvifiad to him the extent
of tine land. When hoe sought proof of the screage the vendor

wias unable Lo proauce any but sald tnac she paic taxes on ong

pundired and chiyty-five acres, It was agiead afiter discussion
that for the purpasas of Getermining wne price she would treat
the land as containing one nunared and thirvty acres and thus
che cest of survey estimated at ten Lhousanu dollars ($100009)
would be accommodated by whe valus of the five ecres, that is,

x

two thousand dolliars ($4,0U0) per mncre., ‘The deposi.. of foruy .
thousand dollars (540,000) was duly paic buh cafficulties arose
wirenn the survey, commissioned by the purchasexr, disclosed the
LLRe acreaye Lo Le ninety-four and one nalf acreg, that 18,

.

thirty-£ive and one half loss than the wstimate gaven by the
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ancer arouna whaich acreaye the centract was formed, The survayor's
letuaer coufirming the result of tha survey is cates July 1lé,
1986, thav is, eighit menths from the dabe of tho contract. Buat
up te January 27, 1987, when the purchagoris actorngy wrote to

the vendor's atitcrney the under-nentionoa leteer, the problem
posaG by the difforence -n Lhe acraage hao not been resolve
Herc is that leian:

"Mr. Reginala Fraser, Jur,
Atvo LA“Y"’L law

Ke: Soile - Land acv snaoley Casvle, Portlana
Dulcie Tuliy to BEric Clivs Robinson

I TO VQriocus digcussions between your-
seli and our Mrs., Causwaell.

© client has sold ouy cliont L3V acres
“m@x& cy less' on teoms chat o purcnase
rroeo as payable ‘wichout meiffincs Lo the
guantr of lands being coavoeyed,' i'he
neaning and effect of tpese words in a con-
traect o sale of lane bas Leon widely con-
siceredc in thce authorit:es and 4cudemic
WOXiS, &ang the posiiion L& LHAELY effecf
cﬂrcgft USPR Lhe aEyrec :rgoence betwze
“he actual ecreage and 3 G in kthe

CONLXaCu,

tnorities arve clearx th@ﬁ having regard
degres of arvergencs in this cese,
LR 1S wnL;thu, at n:s option, O
SCrnG @nd claim back the LT axpenses
suca &5 the $8,000.0u hie b Spent on
survoyose's fogs, and Compenssiich Qr wo
claln specxfic perfeormancs of che agrugmwat
wita componsacion in the feovm of an apate-
mant of tha purchasce prics -~ 1n this casc
by *oucniy 54,000,000 per ac¢ue for cach of
thi 3¢ acres., our clianot eluects the latter
opiien,

e

:

aEe contirm to us withipn Len (i10) days
that your client agruey o appioach the
leticn cf the sale cou Lnis basis

Yours tiuly,
Dunsii, {ox & Crreatt

Pars W, Jeln vassell,®
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The response to this letter roveales, 1f anyibing, &
POSLLLOL
"Doan birs,

Sale of Lands at sShirley Cssvle, bPortlanu -
Dulcie L. Tully to Eric €. Rcbinson

L wraie further to your latcoxr of the 27th
January 1987, the delay in yeplying to

which is regrettced, and to my recent telo-
phone conversations with your ir. Vasscell.

have auavisoed myself as Lo my client's
wgaldl posation in this mavier ond takaen
nstiructions fiom my cliont, I do not
agr«s wath your conclusions of the «ifect
tha legal auchoriciszs on thoe instant
case, having regara to 2 prov.isions of
the hgrocment for Sale hegsin and to all
rhe ovhoer circumstancss of the matter,

| sl e

f
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i accordingly enclose herewiih Hotice
Meking Time of the Essencs which is self-
explanatoyry, ana you should ke aavisea
that my ciient intends oo onfcrce thwe
provigions tharcof.

i socordingly look forward to hearing
from you.

Yours viuly,

K. &, Freser.”

Motice referved toe in the lettor:

vVendor is ready and willing to
i sale of ALL THOESE paves ls oL
laxu Ou L Ot Lhanbbly “LJJP mamm¢ Hlll

an tho cwnaxshxp
CYY.ilh LORENZG SHE -
and MIMILY EREMINTRULE OSHIRLEY
S0G containing by esiinaioon One
4oana Thirty (134) acyng wore ox
33, AR butted and boundaed onn the
Horth by lands ownad and/on oocupiled
by ths Estates of the late WALYVER
HBRRLouM and ROBERT HARRISON, Deceasad,
ans by the river known az 'HMiss bBell';
on whe sSouth by lands ownod and/ox
cccupied by the Estate of the lave
WALTER HARKI=OW, Deceasaa, anc by lanus
owinnd anc/or occupied by LEON WAYLIE,
on “he West by lanus owned and/or
occupiza by the Estate of the late
ALFRED DAWKINS, Deceased, and by lands
owneG ana/or occupled by VIHCEWT DENNLIS,
and cin the East by lands cwned and/oxr
occuplad by LEOH KikG, and by lands
formerly owned and occupirzd by the late
ENOS SHIRLEY, Deceased, ©r nowseever
otherwise the saird lancsz the subject

S
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“of this transsaction may be buvied,
poundau, Known, aistinguisied oy deg-
cribed, and being ths lands rocese
travorcea by the Vendor anc tha
chioewr, the exact area of wnich
1s o be deturmined Dy 2y (herein-
aftor called *the said Ly ') winilch
was N i by you

: for Bale
and cated

{heroin-

IR

e

“he torms of thﬂ ngre

c beitwoen you and the Venco:
itth uay of Uovenbuor,
o cadled 'the sata agiooomer

4. You have maue cerauli in complying
Lo il terns of the said agroecment in

nave failed to pay whs balance

© money by the Zeth cay of

Ve 1560 a8 roquirea by the saioa

aent .

3. You are hercby reguirec o pay the

i balance puichage noney as aforesaic
: LRTY {(34¢) uays t“un dave

as to which the Vendor HEREBY
MARES TLME OF THE BESSENCE of the saia
Agroamnaent.

o 45

woti

ofauly of compliancs with this
the vVendor shall raoscind the sald
acnt and avail herself of har legal
in respect thareol.”

Cn the lasi day of the notice prriod the purchaser's

attorney replisc paying an abated balancs of $i4%,000 Yo compleie

paymnent for ting 94% acres. He wroty the vender as follows:

P lacams

Res  sale of Land Part of Choncery kHill,
Hammie iill and shirley Castle
Portlanda
Yourself to Clive Robinson

We acl for the Purchaser, Mr. Clive
Ropinsoi, anu enclese our chegue in the
sun of 1 ;00U U0 being what our client
CONSiGErS LQ be the balanco purchase price
in whis matter. You have our undortaking
Lo pay to your attorney-at-law che half-
costs transter as soon as we sre adviscd
of ¢he amount.

We would have sent chis choaguoe to your

Actoiney, but when we telephoned his office,
he was out,

Yours truly,

DUNLi, COX & ORRELT.




Cn the following day, kay 22, 1947, the vendor's attorney took
grastic action. He purported to rescind the contract and
rvefunded ihe deposit of forty thousand dollaxrs (540,000) as well
as the one hundred and forty-nine thousand vollars (§14%,000)
paid in purported compliance with the demaud for the balance,
Homentum had grown and peaked with the isscve on the seli-sane
day cf the Uviginating Summons (supoaj. 11 Ls not clear, there-

fore. why it teok aluwost two years fov ithe case wo pe heard.

te w8 clear thal beiore igation che purchaser had
denongsirated is ability and willingness bto pay fox the amount

of land whicn the vendor was competent to sell ana convey while
che venGor was Lnsigcillg on »NeLng paid the contracht price ey the

amount of land whici she chiought shie had and wiiich she had inauced

the purchaser by her repregentcation to thing that she was selling

and he was buying., The vender's position would have oeen unassail-

able i1f she had advertised 2 property of unknown acreage and either

in the advertisement <i wiaen contvacted by the purchaser she had

stated the price she wanted for the property regavdiess of the

actual acreage. But that is net what happened aluvhiough krs. Fogoie

seems Lo think that in effect that is what Special Comrdition 1 is saying.
Before Epecral Condition 1 was insgserced in the contract

the subject-matter of the sale had been clearly defined as

"containing by estimation Une Hundred ana Thirvy (130} Acres

more or less” ag well as "being the lands recently traversea by

the vendor and the purcihaser, the exact area ¢f which lands is

to be determined by Survey." It is difficult to come tc a con-

clusion that the vendor had no interesi in the survey. What 1

the survey had revealed not a deficiency of thirty~five and one

half acres but an excess of thirty-five and cne half acres?

Coula the vendor, a trustee, regard such a Gitference as being

of no moment and allow the gale to proceedy I doukt that very

much.,
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Goxrdon, J. at pages Z -~ 3 of brief judgment crystalizec

the issues before him thus:

"what fells ¢ bDe considered iz Special
Condivicn 1 of the Contract. lir. Vassell
suvrits that notwithstanding that clause
the Plaintiff is entitled to have an abate-
ment of purchase piice because when land
L8 scld seipulating an acreage moie oy less
& small variation would not affecit the
contract but massive variation would and
despite the special conaiticn in the
contract the Plaintiff is enuitled tc rely
on the principles in WHITVENORE VO WHITYEMOKLS,
fiallins VC dictum at p 60U -~ Despite the
fact that in that case there wvas a condi~
tion similay vo the present it was held
that the Pla.intiff wag entitled to an
apacemernc = WHiPTEMOKRE V VWHITYEHORE was
approved in wWaitscn vV _Burtorn.

M. Frankson concended that the contract
is clear and unambigucus and that the
parties entered invg it with proper
advice from their respective Attorneys-
at~Law and the Plaintiff cannot now comn-
plain and that che complaint is not
maintainable., That the Agreement rfox
Sale is the entire Agveement, chat there
is no anbiguity and that pavagraphs 1 -~ 11
sticuld not be contemplated by the Court.
He was prepared to concede that in the
events that happened the acreage of land
was found not to be 130 acres anc to
that extent there was a misdescription
but the area of land as stated in the
contract did not uetermine the area, bdut
what was vaewed by the parties piriocr to
the execution of the-contract.

It is to be observed that an WHIUIEMORE

V WHITTEMCKE the areca of the premises was
described by the Vender, was inspecced

by the purchaser and after that ithe
contract wag entered into. There was &
clause denying compensation butv the
purchaser did not get Lt.”

The misdescription conceded by Hr. FPrankson, ¢.C., atitorney-at-
law for the vendor, ig in fact a misrepresentation - innocenc
though it be -~ of the amount of the acreage of the lanu the
venuor was contractiing to sell unless the ternm Ymore or less”
can be made to enconpass the difference of thirty~five and

one half acres,

Unless Special Condition 1 can be regarded as reflecting

bt

a change of hesrcon the part of the vendor, which is rmpeimissi-

ble, then i1t must be so construcd as to harmonize with and not



wl
to obstruct, the performarice of the ¢ontract which is to sell

and convey "130 acros more oy iess.” In other words, ot must

be construed to give business efficacy co the contract and so
cannot be allowed & constiuction wviidich is repugnant co the
purpose of thie contract to whach it nas leen appended.

(d[ The term "more or less” us by no means novel and has been
Judicially consaidered over a vast span of vime. Exanples are

to ke found in "Words and Phrases Judicially Defined" 4ch Eaition,
supplied by kr. Vassell,in supporw orf his contention that the
term means “about so much®; "approxinately” and in fact contern-

plates a slight Givergence either way Lut not a considerable

departure from the stated figure, See Hill v, Buckley (i81i1)

i7 Ves 394 where a aifference of thirty acres was held to be
(ﬂ; outside the contemplation of "rore or less.” In Townshend

{Marquis) v. Stangroom (1301l 4 Ves 344 at 340, 341 Lord Bldon, L.C.

-
a oo

saids

"As to tne expression ‘more oy less', I
Go not say, vhiose words in a contract
wxll not :nclude a few additional acress
wur if the parties are contending abouc
tiiree acres, rv would be very singular
upon thiose words to add wwenty-fouw
nap acres,”
in Belfrage v. McNaughton (19z4) V.L.R, 441 {at 443, 444)

C

4 propercy described in a contract as comprising two hundred and
eighty acres “more or less" was found after accurate nmeasurement

Lo be two hunayved and sidly~iwo acres Lwo roods sik perches.

Hacfarlan, J. in resolving the isgue said at pages 443, 444:
“1 am not suggesting that the words ‘more
cr less' are in every case e be limited
Lo a ¢deficiency arising from errors 4
measurenent, but I think that that is
primarily what those words are sntendoed
to cover; and I also think vhat nowadays,
o wvhen the facilities for accurate rneasure-
( . ment are sc much greater than forme
in all parts of the countiy, a snallexr
discrepancy should be neld wo be cutside
the words, 'nore or less® than in ecavliex
times., But in the present case I wave no
doubt in my own mind - and I do net thiak
any authority compels ne Lo decide other~
wise - that a discrepancy of elghteen

acres i an area of £¢0 acres ig cutside
the gqualifying words ‘more ov less' . “
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B declined the anvitation .o Laix the

Lariivs Wwitnaan whoch wne

term shoula be thought coperative bul expressec the view chat in

-4

i

be thougit to e &

liveral margin.

in Whittemore v. Whittemore {i%6Y%) & Equity (ases ou3,

4 purchaser's CiiCn Seexkiny CONPEnsSaL.LOon I rescission, feliesd
on by Gorwon, J. proprty stated.in viag particulars to contain
Y753 sguare yvasrds or chereapouvis® tuonec out to e cily 573
sGjuare yaras ana although: one of che condibicns of sale providac
thats

T, eiE mlty rvor, MiS-SLalfment, o OMission

i : Farticulars sheuld e alscovered, it

sacula not annul the sale, oor should any

coempansation be allowed by the venaor or
PUrC: @89y on respect thareck,®

1t was hela chas what condiiion applied o smsll errors aaa dic

not cover so large @ cellciency, and chat Lhe purchaser was

encitled TO COMPEnSIT LON,

Was @oroon, J. Correci Ll accepiing guiuance Lrom chis
casey Hot unnenurally Mys, Forite joins Lssue here, She concedaed

the point thait whsie there nas beoen a d

1 the supjecu-
maitey of tne contract @& purchaser can c¢laim compensationh. How-
ever, bearing Lo mnine the clazmed effcet of gpecliai Condition i

siiz maintains tha® theye 1s no deficisupcy .n the subject-maticr

of the contrace bhacouse oia purchaser could get the whole of thn
supject-natter £o1 which he contracusd., Further, she subhittsed

that peciel Conoilion L ogulsc out any claim Loy compensacion,

Z think that, having regavd to the vigw alricady CEpressaea ds o

Lhe construction of special Conciticn i1, that submigsion is

demonstrably wieng, the nolds to the view thel in rescinaing
the contract the vendor had actea within she rights conferrsu

upon her by the contract. sne sought suppert from in re Terrxy

fei)

and White's Coatract (186b) 24 Ch iL4; Rudd v, Lascelles (1940

1 <h 815; Watson v, Burton (19%56) 3 All E.R. 949.




in re Terry and White's Contract (supiéa) L2 purchascr

refuting toe vender's clain Lo rescand ho contiraci, Lok outb &

SUMONS undar Lhae Vonaor and Purycikassr 40U 14874 for speciiic

Periormance and compensation out was mnou wilh condiiions of

sale which digaliowvsd compensation in chaan evants which had
occurrad 4s woell ar envicling thve venacy ¢ yescane, His clairk

Failed, There 202 He such conditions »n vhe nstani contract,

Rudd v, Lascelles {(supra) waes alsgo a purchascr's acticn for

for the sale Of cerrain premiscs which

were affected by restriclaive covenaats oi whach the vendor, to
vhe purchaser's xiwwledye, was unavare, Acccraingly, the pur-
cihaser ccula not invoke the cquitable esioppel which would have
operated in his favour haa he been inaucad to enter the contract
by the vendeor's Jopresentation. |Seoe Mortlock v. Buller (1804)
10 Ves 292, 3i5; 7 R.R. 4i7i. But even had it not been sco the
purchaser would not have been abie to obitain specific performancea
with compensacion bocause of the impossiuiizty of assessing che
geficioncy occasionca by the rascriciive covonants, The poinu

Lo hote 15 wial g purchaser did noio foil socause there was no
provision for compensation but Loy Lho other rcasons statad above,
Thnis case Goes Aot fuppori Mrs. Foron's DOSLLION.

Watson v. Burton (supra) was & venuor's action Lo secure

specific performance of a contracy whch provised speciflcally

agaiast annuwlnogt our compensatlion fors

W

o0 o LY UXYTOY OX mis-gLatensni found
1L ¢hw contract wheéthexr or nou iy
materially affects the description
cf whe property.”

The proparty desocilbed

as approximatbcly 3,500 s@uare yaras turned
out. Lo ba approin.mately 2:.300 squars yarug - a difference of 1,560
square yaruag, Tho vendor failea bicause inter alieas

(L) shatenment o the site area
~o a term of the contraci and
couls no¢ be roijochad vl the
maxila “falss demonsiralio Nok
nocet®,
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{ii) «he purxchaser coulc not ba given
hat he haa bargasained forv.

A

Accordingly, the purchaser's rescission oven after he haa

complated payment of thie deposit, téeken posswession anc had

]

repalrs aone was allowed to prevail, I fa:l to detect any
support from the case for the appellant's contention.

what then is the @ffect of the ceficiency in the instant
case? Dia 1t enakls the vendor to serve notice as was dond ana
therealter te rascana the contracty? A distinction is clearly
recognisad botwoen nhe position of a vender secking specific
performance of & CconLYact anu a purchase: ggceking the ssnme
result, The signsiicant dzifsrencs is thial & VEnoor cannou

obtarn specific parformance wnless he i rzady and willing co

perfora his ooligations. Bechal v, Kitsford Holdings (1948)

3 Bll L.R. 98%. Accovdingly, where can vondoy is i no position
to transfor the area contracied to be sold it is incompetent fox

iim to serve a notice to complete and tne purchaser can LeSCind,

ic follows, thors ¢, that by reason <f the aeficiency ain the
acreage the gppetionc's notlce to compioie was without legal
erfect., But waereas the vendor cannot compel the purchaser to
accept a2 lesser azea @ven with compansation the purchasexr 1s

enabled to accapit wast the vendor can ¢ive with abacement in the

purciase praice, The distinction under consideration is well

iocogniseu. Hill v, Buckliey (luil) 30 Buylish Reports page 153
was a case 1a which the coniract acreage waAs erioneously statec
tO e some twahity-—siX acres more than the actual acreage. an o
purchaser's action for specitfic performance with apatement of
the purchase price sir Wwm, Grant, d.R. statad the position thus
at page 155:

"Whers & nisrepresentation 1s made as to the
guantity, thougn innccently, I apprehend,
the right of the purchassr toe ba toe have
whai the vendor can give; with &én abatement
out of the purchase-moncy xCy &0 nuch as the
gquant:iiy falls short of the rupresentatcion,
That is the rule generaily; as, though the
land is neither bought nor sold professedly
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DOWNER, J.A.

in a purchaser's summons before Gordon, J., in the
Supréme Court, Eric Clive Rgbinson secured a declaration in his
favour as to the true construction of the c¢'mnmtract of sale fér
a property in Portland. The vendor was Dul .e Ermine Tully who is
the Executrix of the property. The declarez on in part reads that

the purchaser:
... is entitled to pe«iform a: i enforce
the said contract by the payr :nt of
the purchase price stipulatec in the -
said contract viz. $260,000.0) less
the sum of $71,0600.00, the ar »unt
to which the Plaintiff is enti.itled to
as compensation arising from a material
discrepancy between the acreeje
stipulated in the contract, namely
"130 acres, more or less' and the
acreage the said land was found on
survey to contain, namely %4 acres.”

Further, the purchaser secured an injuncti n, the terms of which
provided that the vendors

"... is restrained frca se'ling,

charging or dealing wi:h tr: said

lands otherwise than as reguired by

or in accordance with the g£aid contract

of sale or from pursuing further any

existing contract of sale in relation

to the said land otherwise than to |

the Plaintiff.”
The vendor has appealed against this order so the issue on appeal
is to determine whether the order made below is correct and ought
to be affirmed, as the purchaser has contended.

On the face of it, the declaration seems odd in two

respects. PFirstly, if the contract price was $260,000 the payment
of $189,000 ordered by the cnurt seems to rzlate to a different

contract. Likewise for the purchaser to ¢lnim and be awarded

94% acres and.compensation of $71,000 inst -1 of 130 acres more

~or less which he had stipulated for, se~=. : b: a markedly

different bargain especially when a cdmpensatidn clause was not =

!
in the circumstances of this case; the »nur “ase: can elect for

specific performance with compensation, on the ..asis of an equitable

Ay

part of the original contract. The c¢'ue tc this éroblem is whether
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csoppel precluding the vonder from resiling from the contract.

On the true construction of
the contract

The introductory part of the agreement for sale reaas as

follows:

Th:n after

" AGREEMENT FOR  SaALE

AGREEMENT FOR SALE made tiis

l4th day of liovempber 1965 WibLREBY 17

L5 AGREED that the Vendor shall sell
and the Purchascir shall purcrase ALL
THCOSE parcels of land mere particularly
described herein upon the terms set

out as follows: ..."

referring to the vendor and the purchaser,

the important

clause with a marginal note describing the property appears. . it

reads thus:

"DESCRIPTION OF

PROPERTY

ALL THOSE parcels cof land part of
Chancery Hill, Mammie Hill and
Shirley Castle in the Parish of
Portland, in the ownership oi the
Estates of CYRiL LORENHZO SHiIRLEY,
Deceased, and MIMILI ERMIKYRUDE
SHIRLEY, Dsaceased, containing by
estimation One Hundred and Thirty
{130) Acres more or less,; and
butted and bounded on the Uorth
by lands owned and/or cccupied

by the Estates of the late

WALTER HARRISOHN and ROBERT
HARRISOM, Deceased, and by the
riveyr known as “liiss Bell.” on
the South by lands owned and/or
occupied by the estate of the late
WALTER HARRISON, Deceased, and by
lands owned and/or occupicc oy
LECK WHYLIL, on the West by lands
ownad and/or occupicd by the
Estate of the laite ALFRED DAVEINSG,

Deceased, and by lands owned and/or

occupieu by VAIKCENT DENNIZ, and on
the East by lands owned and/or

occupied by LEON KiliG, anu by lands

formerly owned and occupicd by the
late ENOS SHIRLEY, Deceased. or
howsoever otherwise the said lands
the subject of this transaction
may be butted, bounded, known,
distinguished or described, and
being the lands recently itraversed
by the Vender and the Purchaser,
tlie exact area of which lands is
Lo be determined by Survey.”
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The first set of cricical words Lo consirue is “"containing
Jy estimation one hundred ana thirty (i30) acres meore or less,” as
>art of the description of the property. This must ke the vendor's
lescription and it must be linked to and harmonise with the
crovision in the same clause for the protection of the purchaser.
that. phrase reads "ihe exact area of which lands is to be determined
>y survey." These words emphasise ithe importance of the reliance
seing placed on the estimate of "one hundred and thirty (13U} acres
aore or less” and suggesis that if there is a shortfall or surplus
7ithin a narrow range as revealed by the survey, then both parties
rould abide the terms of the contraci. The phrase "and being the
Llands recently traversed by the vendor and purchaser” lndicates the
irea being sold andshows the intention of the vender to convey
such lands to the purchaser.

it 1s clear that there was no registered title. 5o a
specific provision was made as regards costs before and on
‘egistration. Here is the specific wording:

"TITLE AND

COSTS OF
TRANEFER 2

Registered Title undexr the Registra-
tion of Ticles Act. The costs of
Survey herein are to be borne solely
by the Purchaser, and all other
costs of and incident Lo the issue
of a Registered Title as aforesaid,
and of and incident to effecting
Transfer hereunder are Lo pe borne
equally by the vVendor and ithe
Purchaser.”

mplicit in the provision that the costs of survey weic to be
jorne by the purchaser is that such costs are reflected in the
surchase price. The stipulation as regacds price was as followss

"PURCHASE MOKLY:

TWO HUNDRED ARD SIXTY THOUCAND
DOLLARS {$260,000.00) .7



C

D

#s this was not an open coniract, :there arc a nunber of special
conditions of which the first is relevant. Also it was one of
the issues on which the parties take a different approach. The
clause reads:

n
».

SPECIAL CONDITIOHS:

-~
]
——

It 1s understood and agreed
between the parties herete that
the lands which are being
conveyad under the provisions
of this Agrecment are those
hereinbefore described and

the parties further agree

that cthie purchase price herein
is payable without reference
1o the guantum of land oveing
conveyed, and that the said
purchase price will not be
variable in any manner what-
soever in the event that a
subseqguent survey of the

said lands discloses an
increase or decrcase in the
area of the same stated
herein,”

E contract for the sale of land is invariably followed by
conveyance and thus special condition makes it clear that the
lands which are being conveyed under che provisions of this
;greemenﬁ are those hereinbefore described.® So the pertinent
juestion is how are these lands described in the agreement? To
reiterate the descripiion of the propercy is lands “"containing by
estimation one hundred and thirvy (130) acres more or less” and
oeing the land recently traversed by vendor and purchascrd The
further description is that "the exact arvea of which lands is ©o
be determined by survey.”
The special conditien alsce scipulates that the purchase
price of $2%0,000 1s payable "without reference to the guantum
of land being conveyed.® Tiils special condition must refer to the
estimate of "one hundred and thirty (130) acres mere or less.”
20 if the survey reveals a narrow range either upwards or downwards
“n the acreage then the price of $260,000 will stand. The further
andition that the price will not vary if the subseguent survey

aveals an increase or decrease, underscores the provision that
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$5260,000 s for 130 acres more or less. Acreage must be important
as the traditiocnal method of pricing land especially for an
estate, 1is price per acreq
Do the authorities support this
construction of the contract?
<;} Mr. Vassel for the respondent helpfully cited a

collection of cases from Vicrds and Phrase Legally Defined Vol. (K~Q)

3rd edition p. 170 showing how the courts have construed the words
"more or less.” The earliest and perhaps the best 1s:

"In the lease there are but ten
acres demised, and these words
(more or less) cannot in judgment
of the law extend to Lhiriy ov
forty acreg, for it is impossible
by common intendment, and the
rather because the land demanded

) by the declaration is of another

(y] nature than that which is

! mentioned in the per nomen: Anon

{1609) Yelv lét at 166, per cur."

Two others will suffice:
" 'As to ih¢ expression ‘more or

less,' I do not say those words in
a contract will not include a few
additional acres: but if the
parties are contending about
three acres, it would be very
singular upon those words to add
twenty~four map acres.,’
Townshend (Marquis) v. Scangioom

- (1801) & Ves 326 at 340, 341,

<Yg per Logrd Eldon L.C.*M

Then the following isc
“ 'the effect of the words ‘more
or less.' added to the statbement
of quantity, has never been yet
absolutaely fixed by decision
{111l v. Buckley {(1€il) 17 Ves
3%4); being considered, sometimes
as extending only to cover a
small difference, the one way,
or Lhe other; sometines, as
leaving the guanitity altogether
. uncertain, and throwing upon the
(v} purchaser the necessity of
g satisfying himsclf with regard
o it.' Winch v. Winchester
(i812) 1 Ves & B 375 atv 376, 377,
per Grant M.R."
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Where therefore the unchallenged evidence of the sugveyor is that

tne property is 94% acres and the estimate was 130 acres nore ox

less,

then such a shortfall was never withiin the intendmentc of

parties and so could not have been provided for in the special

condition.

to be considered is tiae statement of principle by

The initial authority on equitable estoppel which cught

Lord Eldon in

Mortlock v. Buller (1304) 10 Ves 292, at 315, 31¢ or B.R. Vol. 32

657 at 8c6:

acreage of land and was applied see Hill v. Buckley i4 E.R.

At p.

T

«.. & alsc agree if a man having
partial interests in an estate, chooses
to enter into & contraci, representing
it, and agreeing to scll it, as his
own, i is not competent to him after-
wards to say, though he has valuable
interests, he has not the entirety;
and therefore the purchascr shall not
have the benefit of his contract.

For the purpose of this jurisdiction,
the person contracting under those
circumstances, is bound by the
agsserticn in his contract; and, if

the vendee chooses to take so much

as he can nave, he has a right to that
and to an abatement; and the Court
will not hecar the objection by the
vendor, that the purchaser cannot

have the wiole., (1 Swaurt 54}.

But that always turns upon this;

that 1t is, and is intended to be

the contract of the vendor.”

That this principle applies tc misdescription as to the

155 Sir Wm. Grant, HM.R. said:

¥ ... Where a misrepresentation 18
made as Lo the quantity though
innocently, : apprehend, the right
of the purchaser to be to have what
the vendor can give; with an abate-
ment out of the purchase money for
so much as the quantity falls short
of the representation. That is the
rule generally; as, though the land
is neither bought nor sold
professedly by the acre, the presuanp-
tion is, that in fixing the price
regard was had on both sides to the
gquantity, which both suppose the
estate to consist of. The demand
of the vendcer and the offer of the
purchaser are supposed to be
influvenced in an eyual degree by

(Ch)

the
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"the guantity, which both beliecve
to be the subject of their burgain.
therefore a rateable abatement of
price will probably leave both in
nearly the same relative situation,
in which they would have stood, if
the true guantity had becn originally
known; and I do not think, X could
upon aay principle in the case of
Martlock v. Buller, to which this
bears no resemblance,; exenpt these
{4¢2] Defendants from this equity
upon the ground of their being
trustees, and not owners.”

The¢n in McKenzie v. Hesketh (1877) Vol. Ch. ¢8Z Fry, J., said:

"... It appears to me chat the

mistak: is not one which gocs to
the corpus with which the contract
deals; it 1s not a mistake as to
the esscenuial terms of the contract.
A mere difference in guantity has
never been held to be a bar Lo
specific performance., The Court
of Chancery always drew a
distinction between the essential
and non-essegtial terms of a
contract, and allowed the
incapacity to perform it in non-
essential tcrms to be madz the
subject of compensation. IE

the incapacity of the Defendant
to perform this contract had
arisen from some other cause,
such as the act <f God, that
would clearly have been a proper
subject of compensation, and i
think it is not the less so
becaus2 the incapacity arose

from a blunder of the Defendant's
agent."” (Empbhasis supplied)

Further Farwell, J., in Rudd v. Lascelles {(19GC) 1 Ch. 815 stressed

the equitable nature of the remedy and stated it as follows at
p. 816

" in ray opinion the jurisdic-
vion to entorce specific performance
with compensation on a vendor, where
the contract is silent as to
compens&tion, rests on the eguitable
estoppel referred to in Mortlock v.
Buller 10 Ves 292, 315; 7 R.R. 417,
namely, that a vendor representing
and contracting to sell an estate
as his own cannot afterwards be
heard to say he has not the entirety.
It probably first arose in cases
of small deficiency in the guantity
of the land sold, e.g., if a vendox
contracted to sell 100 acres and
only had 90 acres he could not resist
specific performance on the ground
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“that the concvaci was Lo sell

iUl acres. This cy-pres execution
was a purely equitable remedy.
This view is Dborne out by the
judgment ¢f Giffard, L.J., in
Castle v. Wilkinson L.R. 9

Chi. 534, 537: ' all those casges in
which. the coniract has been
enforced partially and a partial
interest has been ordered vo be
conveyed, have been where the
vendor has represented thair he
could zell the fee simple, and

the purchaser has been induced

by that representation to

believe that e could purchase
the fee simple,' ©

This principle of equitable estoppel has been approved by ilhe Privy

Council in Rutherford v. Adams (1515) A.C. $66 where at p. 670
Lord Haldane said:

... Enotiher possible case
arises whers a vendor clains
specific performance and where ithe
Court refuses it unless the
purchaser is willing to consent to
a decree on terms that the vendoxr
will make compensation o the
purchaser, who agreass to such a
Gecree on condition that he 1is
compensated. it it 13 the
purchaser who 1s suing the Court
holds him to have an even laxrger
right. Supject L¢ considerations
of hardship he may elect to take
all he can get, and to have a
proportionate abatement from the
puichase money. But this right
applies only o a deficiency in
the subject-matter described in
the contract. 1t does no. apply
to a clain to make good a
representation about Liat subject-
matter made not in the contract
but collaterally to ic. in the
latter case the remedy 1s
rescission, or a claim for
damages for deceilt where thew
has been fraud, or for breach of
a collateral contract if there
has been such & contract.”

44

Gordon, J., however was conteni o rely on Whittemoxe v.

Whittemore {(1069) L.E. 603 where at p. 3 of his judgment he said:

... He had entered into a
contract to purchase 130 acres
more or less. The survey showed
that the lanu he had agrecd to
buy contained only %4% acres.
special condition 1 scipulated
Lhat no decreass or increase in
area should affect the price
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W .

agreed on. 1 eccept WHITTEMORE V.
WHITTEMORE as good law and
applicable to the circumstances of
this case.”

4s for Whittemore, Sir R. Malins, V.C., at p. ¢05 said:

£

«ee xt turns out that chis lot,
instead cof containing 753 squatce
yards, contains only 573 sguarc
yarus. Now that is a very material
cdificiency, and one which entitles
the purchaser eicher o be relieved
from his countract or to have conpen-
sation, unless he 1s excluded from
relief by the conditions of sale.
Lt 1s convended ihat tha Ild4th
condition excludes him from compen-
sation, and that the 20c¢h condition
excludes liim from rescission,”

se 1t noted that specific performance was not sought in this case,

A

although compensation was soughit and awarded. aAnother passage
from the judgment relevant to the circumstances of this case 1s o

be found in Watson v. Burton (1%56) 3 All B.R. 929 at 934

-

Wynn-Parry, J., said:
“ In Whittemore v. Whittemore

{1869),;, L.R. & Eg. 003, there was a

misstatemnent as to area, and 1t was

a misstatement of some substance.

in his judgment, Sir Richard Malins, V.C.

said (ibid., at p. 605):

‘I am firmly persuaded that the
purchaser would have given
exactly the same price for the
property 1f those words had
been onmitted; buc as they

have been put in I must treat
them as part of the coniract.' ©

The relevant words wersa “"the site of the sald messuages or tenements
and out buildings contains 753 square yards or thereabouts.”

"Whatever else may be saxrd by way

of criticisw of the Vice~Chancellor's

decisicn in that case, 1 cannot £ind

that in any of the later cases that

passage has been the subject of

criticism,..."

Against these formidable rangse of authorities, Mrs. Forte

for the vendor sought to rely on Cordingley v. Cheeseborough

45 BE.R. 1230 and Re Terry & White's Contract 32 Ch. 15. I am

content to adopt the words of Buckely, J., (who subscquently became

Lord Wrenbury) in Jacobs v. Revell (i900) Ch. 856 at 866




His Lordship saids
" In Cordingley v. Cheeseborough
(16¢2) 4 D.F. & J. 379, 384, the
purchaser sought for specific
performance with an abatemcnt of
the purchase-nmioney. The contract
contained a clause that the ad-
Heasurenents woere presunced o be
correct, but that if any crror
was discovered therein nc allowance
should be made or required eiiher
way. The clause, therefore,
excluded compensation; but the
purchascr, alleging that he was
gecting less than he contracted
to buy, asked feor specific
performance with compensation,
He wantoed to buy upon aliered
terms. The Couri decreced specific
performance without compensation.
Lora Westbury L.C. says:

1

in deciding c¢his guescion it
must be recollecred czactly what
is the natucre of the present suit.
It is not the suiv of a vendor
seexing to enforce a specific
performance. it is the case of a
purchaser ccming for a specific
performance, but insisting that he
is entitled by virtuc of the
contract to 2 deduction from his
purschase-money.' In other words,
he was insistlng on scomething
which was not in the contract.

in Re Terry and White’s Contract
32 Ch. D 14 does not throw much
light on the genegral guesticn. in
that casec there was a clause
excluding compensacion; but the
purchaser nevertheless asked for
compensation. The veandor was notc
willing to give coumpcneation, and
under another condiilion he annulled
the sale, and 1t was held that he
was rigat in so doing.”

All these passages show that the vendor's contention that the
special condition entitled her to resile from the contract after
the survey was not tenable. On the contrary, they demonstrate

that since therc¢ was an innocent misrepresentation in the contract,
the purchaser could elect to compel the vendor to convey the estate
which exists with an abatement of the purchase price. This 1is the
ossence of the respondent's case and the ¢gist of the finding by

Gordon, J.
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The Facts

It is now permissible to examine the evidence in this
case as the contract has been construed without resorting to the
facts. The purchaser, in rusponse to an advertisement in the
"Gleaner” for the sale of a property containing 14% acres, sought
cut the vendor. They both inspected the property and she assured
him that she paid taxes on 135 acres and that her price at $2,000
per acre was $2¢0,000 and that he should bear the costs of the
survey. BShe explained that she was out of funds and that costs
would amount to $10,00u. It was against this background that the
contract was drafted by the vendor'‘s attoiney-at-law. After the
deposit of $40,000 was paid and the survey completed, the vendor
tendered $149,000 as the balance on the basis that there was a
shortfall of 3¢ acres. it vas in Lthose circumstances that the
purchaser, instead of rescinding, which he had a right to do, eleéected
for specific performance with an abatement in the contract price.
The vendor returned the purchaser's money and purported to rescind
the contraci. That was the origin of this actioh.

Conclusion

To reiterate, the analysis of the authorities demonstrates
that on the true construction of the contract, the special ccndition
did not disentitle the purchaser from obtaining a decree of specific
performance with an abatement of the purchasae price. The vendor
had no legal or equitalle raght to rescind the contract and return
the deposit and purchase price.

Since the purvhaser could elect for specific performance;
the court is entitled Lo examine the evidence to determine the
extent of the compensation. Either on the basis of $Z,000 per acre
or on a pro rata basis the figurc of $71,000 arrived at below was
accurate. The crder of Gordon, J., is therciore affirmed and costs
of the appeal must go to the respondent/purchaser and it is to be

agreed or taxed.




WOLFE, J.A. (AG.)

I have nad the benefitr of reading in draft the judgmenis
of my breothgrs Wright and Downer, (JJ.A.) and wish {0 stats thail
I wgres with the conclusacns at whica they have 2rrived g well

&s Lh

o

2 raasens for rtheir s cencluding., bui for the imporiant

A

issue

6]

raised in this «ppeal 1 would bave contented myself with

13

concurzing with ine judgmenis,

-z,v
b )

Tho ruspondent, arising ouw of 2 ceoniract entered into

betwaen haimsclf and the appellant, soughit a declaration:

"eo.o Lt upen a proper coengtyuciica of a
contracc of sale of lands psri of
Chancery Hill, Mammie Hill anc Sharley
Castle ir the parisiv of Poriland daved
l4th November 1985 and vnierced into
beriwsen the plainuviff as Purchiaser and
tihe Deferdant as vendor, tho Plaintiff

is eznticled to pM*fovm and enforce thn
sald contract by ths payment of the
purchase price stipulaied in the said
contract laes such sum &8s he 1s adjudgedc
¢ntizled Lo as compensavion arising from
A ma tal discrepancy batwaen the
acreage stipulasted in the coutracr, namaly
Y130 acres, mors or i4ss' and the acreage
the said land was found on survey Lo
contain namaly, 94% acras.”

Gerden, J., &% ho then was, grantaed the declarsiion as
pray«sd and ordersd that thg purchase price bo abaced by the sum
of $71,00C besing the amcunt ¢ which the plsiniiff is enmtaiiled
ag compensabtion 3rising from & matarial discicpancy betwoen Lhe
acrgags stipulated in the contract, namely "130 acres, more <
legs™ and the acreags the zsid land was found on survey o con-
tain, namsly, 94% acrass.

On appsal the complaint is thait in the light of Special
Condition I it was not competent for Gordon, J., to ordor specific
paerformance of the centract with abatement of Lie purchase price.
Special Condition I, the appellant argued, precludes any
adjusitment of the purchass price irrespective cof the difference

between tne contract acreag< and the actual acreags.
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Spacial Condition L sripulaves:

"it is undprs°ood and agrood beowoon
par res horeto ohat
being conva >d undar the provisions of
thls Agroement ars Vhosoe noreinbufors
insCribod and ine partivs fuvither sgrag
‘:t ‘hf purchage p:‘ : LA 18 pay-

> withewr wafure . quantum ¢f
CLIRg COnvVeyra, !

¥
=

i} 54
> lands which ara

»

and toat 'he said
price will not by wvarzable in
any maniar what sos NIWR vonn chat
a subscquent BuLVy id lands
disclo &R LNCHY in tho
arca of “ha samg scat

05

intarastingly, in 2 deeailed doscriprion of thi propariy,
i subjoot-matier of the contrecy, sbhe land i1s describud as
containing by astimabion -

"One Huuur ¢ and Thirty (136) Acres more

5 .. and being rbhn lands veconoly
: t e V“néﬁr smQd Purchassy,
i of hhxtﬁ iands 1s 0o be
dorgrminsd by survey,”

Mrs. Forto for the appellant coniandoda that the underlised word

wary of ne sagnificancry and chal ascgcolalning the 2xact act aage
of the land was meroly for ceonvayascing puspes:s. Thoss wWOras

she further submreonod did nei indscatc thal the sales was one by

78

acreadge. 1t was a sale of s parcel of land witheout any refirences
Lo Lhe acroade and chat ohe words "moro or less” wers coveraed by
tho Spwecial Condirrion 1.

if

¥

ons were o roducs Mrs. Forie's

cf absuxdivy i1t would moan tharn if

acreage of che land

5

provea wo be won (10) acres sasyead of 130 ccyres tnen by virtuo of
Spacial Copdition 1 fne Respondant had one of two options eitier
te anpul the conrrac: or pay the full purchaso price zoipulated

in the contract.

The £irst issus must ba e dacide whai 1 the effecy of

the phrasae "more ¢y less” on the descriptieon of the land. Tha

mganing of tho words "moro or less” has been judicially considsrod.
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ib words and Phrascos Legally Definsd 4uh Edssion Velums 1 weo L

¥

)

it is meda clear ihat the piarasc “mere or liss® cenvomplaves
*rzavial and not a substaniial divorgenc: from what 1g stipu-
lated in the agroemeri..

In Townshend (Marquis) v. Stangroom [1E01;

[anY
<
ps
3
L ]

w
™
<

at 340, 341 Lerd Elden, L.C. said:

per Sir William Gran:, MJ.R.:

oipho nffoco of Lhe words ‘more or less?,

4 oy x}\

g 4o i staremont of gquanulity,
never boion you ab”ulnt"y fixcd by
.CiuiOu (Hilli v. Buckley :11811] 17

25 394) - buoing considercd, scomeiinos
\Lf*ﬁﬁlig ouly oo cover a small
1r£“L“wc LT GDe way, or “he othsx;
mgmc;;mesj a8 leaving ong quav::ty
&itoge‘ ncmbhwz_i anG Lhrowing
apon il _pu nassr Lhe hecnuv" 1y of
bux'wfylng MAmsalf with regard Lo

h. Y I Emphasis zddod;

The undarlipsd wards gaive significancs o vho words “ihe exach
ar=a of which lends is tc¢ be dutermined by survoey.”

Ia Goldsbrough, Mort & Co v. Carter 11914 19 C.L.R. 429

1. 434, 438, paoy Griffiih, CJ -

oM The CACY SUCG QPOR AR NALS CAST
e bEGIns with & goatsmont :
app=llam.s {(by zheir agontg)
this day sold’ 1o tune rospondont

- undormaenti 1 stock, mere or

" eee A stztemant of 2 numbox

e words 'aboulb' or ‘more or

, 9r boibh, may, in my apinian,

i sUMe CHSTE UPHLAte a8 3 WArraniy,

agpecially if whe price is a lump

sum, ' "
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special Condation L

What is the effect of Sepecial Condition 17 Does it have
the effect of avoeiding any and evary divergencs bovwelsn whe
coniract acreage and the actual acreage?  Buarcing in mind ubhe
interprotation givan o the phrase "mors or less” ip the decisions

ciiad supra, can it be succussfully contendsd vhat Lhe purchasar

was contracting that there would be no abavemen: of purchasc price
if the acroage wis less chan esiimated and therofore abatsmeni of
purchass: prics is oxcluded in any situaticn., Surely, Specral
Cordition 1 cannoi ba interprewed in s manncy which is repugnant
~C the onilre agrooment. Any ibcerprevacion of Special Condition 1
must bi such &s ©o give meaning and purpesc to Lhe agro2ument
niared into by the pactivs. In ovhex weorgds tha condicron must be
censtrued Lo aveld cepugnance Qx dﬁrbgatian,

In Poriman v. Mill 1 Bbing W.C. 370 38 E.R. 449 @ contracu

for vhe purchase of a farm described iv as containing "349 acras

ar chereabouts, be the same mers or less"; and stipulated tnpal

<he premises should be taken at the guantivy asbove stated, whoether
"more or loss” Lord Eldon, L.C., in d=2aling wivh vhe stipulucion
sailds

"A* to the stipularaon in
he partits snall not be:
HXCESS O i Lr: L
land, and that ;h; pr' mi &
ar the gquaniticy befors

a0, Lhat such @& clau

chaing «lse in the £
largw a deficioncy in
as is alleged Lo axist

v contract,, ihat
) ble for any
sty of the
nall be cakan
¢ 1 REVCE can
rhaore wWore
nild covar so
ber of acres

Q- K1‘ ,_f“,

As to whathsr or nmot the Specific Porformance wf iho
conitract, with abatoement of the purchass price could propsrly be

eraared Gordon, J., ralicd upon toa decisios in Whittemore v.

Whittemore L.R. (Equity Cascs) Val, VIIL 1869 p. 603, where at a

sale for auction under a decres the propeivy scld was staboed in the

ai

p
=

pariiculars te cont 753 sguare yards or thercebouis, and one of

the conditions ¢ sale provided thae 1f any &«rior, mis-statomant,
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or omission in thwy pariticulars should be discovercd, it should

not annul itne sale, ner should any compunsation

the vendexr or purchasar in respocy mheract.

fouad wo contaln 573 squarw yaras onlys

Hzld,

and did not

cover s large a dofici

ey, e@nd thati

o~

tha: the cendition only applicd o small orrors

t.

zllowed by

Tn:: property was

purchaser

was sntivlad oo componsanion.  Sirc Richagd Maelins, V.C., in

delivering the judgmenty said at pp ¢05-000C:

thetr 15 o

by mne copdicions of sals.

15 2 vary macoraial deficiency,

which enbtinles whe pruchascr sithoer

iaved from nis coniract or to have
sation, unless ho 15 excludad from

Having roforraed wo the special condizicns of thy conitract hia sald

in vaspect of thn l4<h condivion, which is similar 1o choe Special

Condiition in the ins

w

whittemore v,

ant cas<a:y

HNow that l4ith condition, if consrtrued
literally, ceriainly does 1n L=rms
wxclude the righn to compensaticon in
respect of any crrer or mrs-stats

@8 Lo gquaniity; bun I think thart,
according te the principles laid down
in Portman v. MLll 2 Russ 570 and
Dimmock v. Halloto Law Rep. 2 Ch. 21,
conditions «f this kind musi bo
construsd as intenddd o cover small
sialpientional crroers and inaccuracies

[

but nor Lo covar rockloss and carclass

SLang

znts, and that so lzrg: a
duficisncy as lgl aguare yards oul of

753 doos neb come within ohe condition.”

Whittemore has buun doubiad by Lord

and Lindluy,

Veolums XXHILIL

Lshor, MJ.R.,

L.J., in In re Terry and White's Contraci 1386

Ch. D. 14, while Lopez, L.J., wag of

whye

he would have buoon prepared bo follow 1t bul for two

conditions which wors contained in thoe connxocih.

It

b npoted that in Whittemore's case vhe purchascr was

- viow that
DEher
should bhowovar

not seeking

gpecific performance but rasher resisring Lt unlass compinsallon

was granted.
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in Hill v. Buckley E.R. Volum: ZXXIV pag«w 153 the Bill

saln

pray<d tho spucific porformancs: of a concract for chy

an oscabts by the Dafspdanys, wrust, Lo che Plainviff,
with an abatement out <f the purchaszs moagy ia respect of a

dafrciency in quens The propsriy snvolved was raprosanted

as convarning 217 csrehsg,  The actual acreagn proved

Lo b2 Zu acyos less wpan that ryprasontad. 81y William Grani, MJ.R.

nolas

migsyepresoavalion s nads: &4s
.4 ‘\;y chough rnnocantl)
the vighe 0f “he purchascer 1o
~o hovo what e vindoy Coih gLve ) with
an abatcment ogut of TR

for so wuch as t?w
(-‘,‘f i 1,, N E) ey
generally; as, though Liv Land 3& waioldey
bought ner scld prefrssealy by the acre,
th@ praaumpﬁ4mn 18, chal in fixing the

i ard was had on boua sides
:h” gw‘~44ﬁy, whicn boih supposs A
SELALE nsisy of. Th" demand of the
vendor and 1h: 0ffmx of rehasey

e ﬂuppu¢“u o be influsnced ia an wqual
degres by in® gquantiiy, whicn bolh
beligved o bs the subicct of thsir
bargain: therafore =z raveable abatsmant
of prico will probably l=zave both in

arly tho samg relative sicuasion Ln
wiiich thuy would aave sLquF 1f the truo
guantity had bren originally koowsh; ...

r
o~
-

Similerly in McKenzic v. Hesketh {1877, Volums VIL Chencsry Divisicn

pags 075 The plaipniff offarea veo take o losse of 2 farm balong-

Qo

ing to the Dafondant ac 2 reon of FL00 por anaum, spaciiying in fis

tender Lne closas which be wishod to take, with their acreage, which
amounted in whe whole to 249 acres. ‘hey Dofendant's agant desiroed
te lot only 214 acros with this fagm, bui ho accopted the Plaintiff's
offor withou! logking af thg scrvagy included in 1t. He had in
fact zlroacdy gt ons of the cleses Lo another person. anotbex
tendsr bad been madoe by & former tonant for the zame farm, as
comprising 235 acres, and the Dofendani's agent admitted in  oxamina-~
tion that he thought thoe Plaintiff had rsndured for cha same quantit

of land es the former renant. The Plaintiff commencaed at actlon




foie specific porformancs against thi Defondant, and was willing
0 hakw a loase of tho 214 scres at a proporiionacsly coducad
rent.,

Hild, tnan the Defondan: must grano the Plainfsiff s

lemse of 214 acras at a reni roduced fiom £50C, is ohe proporiion

of 214 te 235, Fry, J., wn delivering oho judgment saad:

s In my wpinion vthe Plainoaff'ls conloncion
& wall foundoed, 1t apprars o mo than Ll
mistake 18 not oons which gous Lo the corpus
with whichh thie contrac. le; i1
misiaks as to Lhy @sssonptial Loy
consract. o differance
nover buen bala Lo be & bar
pﬁxf@:manc:. The Courc of Chw~
drew ! netion betwosn tav sssenclel and
no—- G ?l termz of a contiact , and

allow a0 Lacapacity o perfosm iU in non-
£8520 werms e be madoe Lho subjscu of
compsnsatici.”

=
e B9

always

Angther ground of complzint in this appesl iz that the
learned tvaal judgs crred in law io wncsrproting the Aagrecment
spnorcd 2nte by the pariios, using axbtyrinsic ovidoacs ho assist

him in hi

143]

intorprrtation.,

1t had besen arguesd at ithe hearing bolow thatl wxXirinsic
svidones could et be used wo intrrpiot Lhe convracht. The learnod

xial juogs saids
"iv ls gunoerally TSR

evidance cannct bo admid
or alver a contyvach, g«
Sang v. Sudeal 5
Appaal Na. 71 of
Thoxe 1s 40 Ky VIOW RO atiopplt mado
by the Plainiiff o 2k to use woak
is contaracd in nis nff»i AVIL NG VENY,
altay or coniradlict any of S T &
of the costraci. He had optorved inko
3 concract w¢ purchase 130 acres mors
or lsss whe survey showed what the
land he nhad agreed o buy containaed
anly 94% acres.”

Clzarly the wyial judge did not embark upen an inwerpretacion of
the contract whah be ¢id was to sscortain the offect of the phrase

"more or less® in terms of the Ypecial Conditiosn 1. Having satisfied

himsolf of the lagal wffoeci of the Spocial Conditicn 1 and that



Specific Performance wiith abatement was permissibls on the

v}

auvhorities ho usod e affidaviy evidenc: o assist him in

devtorminang the rate of abaloms

-
iv e

For those reasons I would dismiss

[
-’
<

¢ appeal and affirm

A\
,‘ -
Qv* the order of ths Coury below.,




