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RECFCORD J. " 'ﬁﬁéﬁx T

On the 25th of July, 1589, the defendant who were owners of Balmoral
property near {rracabessa invéﬁe éarish of St. Mary. emtered into an agreement
in writing with the plaintiffs to sell to the plaintiffs who are wife arnd husband,
lots 50 and 51 of the said property for a price of £2000.0.0.

In keeping with the terms of the contract the plaintiffs paid the deposit
of £400.0.0 and began paying the sum of E7.0.0 per month to cover the purchase price
until:tﬁe month of August, 1975. When the payment for September 1975 was sent
to the defendant’s office at 65} Church Street Kingston, the bearer found the
office closed and there was no sign anywhere there to indicate if it had moved
£¢ some other address. On two subsequent occasions when the plaintiff sent the
=monthly payment the office was still closed.

Efforts made bf the plaintiffs to find the new address of the defendant,
incivding travelling to Orracabessa on several oceasionsto find scmecne on the
property who could assist failed. It was not until early 1984, some nine years
later, that the plaintiffe found the defendant's office at 43 Ivy Green Crescent,
Kingston 5. Mrs. Turner spcke with the thep managing director of the defendant’s
company Mr. Wilscn - she told him how long she searching for the company's office
and asked for balance on the account as also for a copy of the plan. He promised
to telephone her concerning the balance and asked her to return the following

week for the plan.  Mr. Wilson never kept his promise to call her about the
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balance and so she went to see her Attorneys-at-Law. The Attorneys wrote to
the defendant asking for the balance and indicating the pilaintiff's willingness
to pay the outstanding sum and subsequently lodged a caveat on the land. 7.

There was no respomse from the defendant and om the 9th of March, 1957,
nearly three years later this zction was filed cii-behalf of the plaintiff &
seeking specific performance; damages, account and inquiries and an injunction.

In its defence filed the defendent scught te rely on paragraph 3 of the
agrecmert; the relevant pzrr of which reads:-

"On failure of payment (in whole ox in part) of any
instaliment of purchase money and costs of the terms
specified bercin as to which time shalil be of the
essence of the comtract, all payments made shall be
forfeited to the vendor whe shall bs at liberty to
re-take possession of the said land 2nd or resell
the same by publie sale or private ecomntract at such
time anc in such manmer and subject to such conditions
as the vendor shall think fit without any previous
tender cf iramsfer and without notice o the
puzrchaser ....."

The defendant claims therefore that it rescinded the contract and, or
iz the alternative, the agTeement was lawfully determined by operation of the
feria referred to in paragragh three of the contract. Ferther that the right
*0 sue was barred under the Limitation of Actioms.Aet znd that the agreement was
barred by laches or was lawfully determined and urnenforceable by abandomment.
The defendant alsc counter-claimed for a2 declaration that the agreement had baen
rescindec and .or. lawfully determined and for z declaraticn that the deposit
and instalments paid were lawfully forfeited.

In reply to the amended defence and counter-claim tche pleintiff stated
at paragraph 4 that

“The defendant in or about the month of September
1975, the defendanc unbeknowm to the plaintiffs
and without notifying the plaintiffs directly
or indirecily. secretly removed its offices to a
new location to wit: Number 4% Ivy Green Crescent
Kingstsm 5 in the parish of St. Andrew with the
specific iatention of defravcding the plaintiffs

by tzking advzntage of the aforesaid term of the
- £
agresments™,

Particulars of the fraud were set out in the reply ead the plaintiff comtended

that the defencdant was eetopped from relying upon or enforcing the terms of the
aqzreement referred to im parzsraph three of the amended dofence.

The roads and water mains that the defendant agrecs to lay down to the



e VR

-3 .

lots were not done. The plzintiffs were never notified by the defendant of any
change in its addiessp neither did they receive any corriéspondence frow the
defendant that it had cancellcd the agreement. They saw no notice in the news—
paper of any change of address of the company. The plaintiffs recently had 2
zluation on the two lots ome mow valued $300,600,0G and the other $250,000.006.
wWhen the female plaintiff was cross—examined she said that both herself
ans her husband ran a business downtown iingsten at the time of entering the
contract apd that telephone was always there. The home they then liveqd had a
telepbcne. She was shown the directories for fhe Jamaien Telephone Company f£ot
the years 1913 ~ 74 and 1374 - 75 and agreed that the defondant company’s address
was listed there at 69% Church Streét,xingstcn, For ths year 1976 —~ 77, the
coupany’s address was listed at 76 Church Strest, Kingston. For the years 1973
-~ 7%, the company's address was lizted at 72 Herbour Street, Kimgston. For the
years 1980 - 81 and 1382 ~ 83 the company’s adiress was listed at 24 Duke Street.
Kngston. For the years 13983 ~ 84 the company's address was listed at 43 Ivy
Grzen Crescent.
When she cculd not find the defendant’s address in September 1375 she never
izoked in the telephome dircetory for its address.

"it never dawn on me to look

In answer to the Court, this witness said
in the directory” (for defendent’s address). She knew she was dealing with o
corpeny yet, "it mever dawned on me to po to the fRegistrar of Companies té Iock
ior the address.” Finally she seid, "during the periocd 15975 - 84 it never dawmed
on @me Lo yo tc a lawyer to ask for assistance.™

This was the end of the case for the plaintiffs.

¥hen cailed upon, Hr. Gavis for the cdefemdant, elected mot to call any
witness and relied c¢n submissions which be tendered in writing.

In summary, he submitted that the plaintiff hawing aileged fraud, “their
case stands or falls cn proving the alleged fraud.” e referred to section 27
cf the Limitatiom of ActionsAct.

Mr. Davis submitted that the ﬁlaintiff could not rely om this section for
several reascos:-

1. This was actica for breach of contract, act for recovery of land oxr

rent. The relevant limitation period was therefore six {6) years



and not 12.
Z. = Even if secticn 27 was relevant, the plaintiff had not pleaded same.

(see English ond Empire Digest Vol. 32, 1978 paragraph 5346,

3. The plaintiffs were puilty of acquiescence and therefore by virtue
of section Z3, camnot rely on secition 27.
4. The plaintiffs heve not alleged or proved any ‘reasonshble deligemes’
¢n their part to loecate the offices of the defendant.
3. The alleged fraud wes discovered im September, 1975, the plaincifyf
had six years within which to file suit which would be before Septembor
1981. This suit was mot filed until 1987, and hence on their own

case they weze barred under the Limitations of Actions Act and by

virtue of lackes fvom specific performance zisc.
& Even if this ailegel fraud could estocp the defendant up to 1984 from
relying on the rescission clause, it could not dc so after 1984 as
the plaintiffs made no payment after locatimg the defendant.
7. The plaintiffs havip; tfailed to prove fraud, the defendant was entitled
to rely on the rescissics clause to determine or discharge the contract.
Un the question of wziver Mr. Davis submitted that the plaintiff could

nct rely on this as waiver was mot pleaded. See Buller &Leake Precedent zad Fleading

iZth Edition at pzragraph 1286. In any event ~ “A mere oxtension of time will

uot in gemeral comstitute 2 wedver of the benefit of the time clause, but will
unly substitute the extemdsd date for the origsinal date, time remaining essenticl

as to the substituted date.” Sece Voumarcd’s Sale of Yand, 3rd Edition page 303.
B

Bz Clzim for Damages

Hr., Davis submiited that the cnus of procof that aection is mot statute barred

rested on the plaintiffs, The action was filed on 9th of ¥arch, 1987. Any Dbresch

e

ccmmitted by the defendant prior to the 9th March, 1951 was statute barred. The

breaches complained of Ly the plaintiff were failure by the defendant to provide
ruads and water and fraud im moving its offices without informing the plaintiff.
&2 time was set by the partics for the provision f roads and water, and 1975

siculd be inferred by the Couxt as a rezscnable time. Therefore a claim for

camages for this breach was statute barred. In September 1975 the plaintiff



discovered that defendant had removed its office: &ny claim for damages must

be filed within six years cr thereafter that claim action would be statute barred.

Re Claim for Specific Performance

Mr. Davis submitted that cloim under this heading was barred by laches
as also claim for imjunction and other acquitable reliefs. The onus rested on
the plaiﬁtiffs toc prove readiness and willingness on their part to complete the
&5zeemeﬁt- He cited cases vhere unexplaiﬁéd delays of more than a few months Were
fatal. In considering whether laches applies:—

"Two circumstances are of particular irportapce viz -
(1) the lemnzth of the delay, and (2) the nature of
the acts done during the interval which wmay affect

- either party, and cause z balancs of justice or
injustice in taking the ode course or the other so
far as relates to the remedy™ -- see Stoncham the Law
of Vendor ur Purchaser para. 1523,

o The plaintiffs bad delayed for about nine (S) years before ﬁaking any sericus
wffort to locate the defendant. After they found the defendant they waited nesrly
thrée (3) more years before filing suit. During chis pericd the nature of the
l2nd apprecizted éensider,bly and it would be unjust tr~ the defendant tc allow

tme plaintiffs to benmefit from 2 grant of specific performence.

Discharpe by Abandcooment

Because of the tardiness and non~ioterest of the piaintiffs and their ic-
srdinate delay in seekinpg tc eniorce the agreement, Mr. Davis submitted that
ihis cperated to éischafged the contract by abandomment. The effeet of abasdon-
" ment i= te velinquish all rights and obligaticons under the contract.

The plaiatiffs baving failed to prove their case he applied for judgment
from the defendant on the claim and caﬁnterﬂclaim.

On behalf of the plaintiifs Mrs. Forte submitted that the vendor, as a
crustee for the ?urchaser, had 2 duty to actify the plaingiffs of any change
of address. The rights of the partices, therefore, had {0 be determined as of

sume date in September, 1975.

Rz Rescission Clause

Given payments not wade as required by the contract. the defendart had
waived that requirement znd could not rely on it.

See Steadman v. Druischie & Anor. (1914 ~ 15) AER reprint at 298.

Charles Rickards v. Oppenheim (1951) AER 4£20.
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The defendant had failed to motify the plaintiff that he was cancelling
the apgreement. The defendant could not rescind in secrat.

When the defendant im 1984 promised to tell the plainciff what her balance
was at a later stage, tﬁis'wﬁuld apount to a2 waiver.

Stickney v. ¥eeble & Avor (1214 -~ 15) AER reprint p. 731.

It was the fault of the vendor why the plaintiff stopped making payment.

It was the vendor's conduct that has caused the plaintiff to bring this action.

See Jones v. Gardener (1202) 1 Ed. 191 Williamé v. Greatrex (16958) 3 AER
795,

There had been no abandonment by the piaintiff and the fact that between
ceptember; 1875 to March, 1984 camnot amount to ar absndonment. There was nc
duty on the plaintiffs to searchk all over Jamaice for the defendant. They had

done what was reasonable. Seg Cormwall v, Houscn {19003 2 Ch. 298.

e Laches —  The relevant principles are set cutin Chitty on Contracts, 24th Edition
sara. 1759 et seq. Mrs. ¥Forte submitted that the lzngth of the delay was due
wholly by the fraudulent conduct of the defendant. Defendsnt had oot shown that
SOy ingpstice br prejudice would f£all on it if the plaintiffs claim suéceeded,

It was its delay that caused the plaintiffs not to complete the contract. Therc

had oot been any unreasconable delay in commencement ~f the vrosecuticn of the

proceedings and the conseguences of the delay have pot rendered an injustice

to the defendant. See Spry on Equitable Remedies 3rd Ed. 2,219 Well-Blundell

V. Detre (1928) AER (reprint) at p. 564.

Re An;ion Statute Barred
Mrs. Forte submitte? that vader the contract the defendant was to notify
the plaintiff when road end water were in place. On the evidence up to time
of trial meither road nor water was in place -~ this amcunted to a continuing
breach and therefore time had not begin to rum.

See Chitty on Contyacis - 24th Ed. para. 1703.

Spark v, Greea (1743 LR § Ed. 99 Stephen v. Junior Homey & Vary Stores

{1340) 2 Ch, p. 516 at 523.

miestion of Fraud

In concealing its address from the plaintiffs, Mrs. Forte submitted that

defendant was attempting to tzke advantage of its con act of concealment to the
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savere damage of the plaintiffs in not being able to meet their obligation to
the defendant. It was the fraad of defendant in preventing the plaintiff from
meeting their cbligation under the comntract and therefore time could mot run

bacause of the fraud. Sec Bexuzn v. A.R.T.S Ltd. {1%42) LLER 465,

Re Acquiescence

Mrs, Forte submitted that the plaintiffs showed contimuing interest =znd
intent to pursuve the contract and far from abandoming it, displayed clear intenticn
T carry out their cbligations., The defendant’s claim of lack of reascmable
deligence and acquiescence ﬁas unfounded. The interval 1575 - B4 was due solely
to the defendarit. The pericd 1984 to 1987 was equally ue to the conduct of
the defendant. It was ot until 1991 that the titles for the two lots were made
available. The defendant cuuid not convey title uatil then.

The plaintifis. Mrs. Torte submdtted, have proved their action and proved
that the defendant was in substantial breach. The plaintiffs have made substancizl
payment uncder the comtract and failure to pzy any further amouni wes due sclely
Lo the fraudulent conduct of the defendant. She asked for specific performence
and camages and asked the Court tc order the defendaut to transfer the twe lots
~f lend to the plaintiffs on the payment of the balance of the purchase price
zad eosts.

Mr. Davis in reply, referred to the present value of the lands - $55(,(G00.00
a2 against the value at time f contract - 52000.0.0. The lcss to the cefendant
in equity on the land would be very substantial.

The reseission clause in the centract was not oppressive and was common
iz comveyancing cases.

The terms of the zgresment sllowed the defendant to sell the lands on brezach
without notice.

The lack of reasonable deligence and delay was a bar to the plaintifis
irom any equitable relief.

The disccovery of the alleged fraud was Septexber 1975 and time began to
ruiz then.

Findings

It is clear from the plezdings and from the evidenes given by the female

»leietiff that this was an actiom for breach of contract. The period within

wiich 2n action for breach cf contract must be brought is therefore six (6)



years. Under the Limitation. of Actions Act, am action brought after this pericda

is statute barred. Faced with this dilemma. thz plaintiffs have said that be-

cause of fraud on the part of the defendast in vemoving its office without notica

time did mot begin to run apainst them until when the defendsnt was located.
Section 27 of the Limitatiom of Actions Act rosds as follows:—

“In every case of a concealed Ffraud the riguts of
any p&ISUL O brimg a seit in eguity for the
Tecovery of auwy land or reat of which he. or any
Jtoroupgh whom he claims. wmay hove been deprived
by such frawd, shali be deemed t¢ kave first
acenrred at cud act before the tias ot whickh
such fraud skall, or with reascnabls Isligzence
migzht hove first been kmowsn or dizcowered.®

Further, the plaintiffe contemd that the defendsmt capnot tely on the

‘ecopletion clawse® 23 to forfoiture and resale as zmy cutstanding balance omliy

beeome payable im full ar the ecmpletricn of roads and the laying of water wzins.,
vp L the time of trizl this had not beenm done. This wes = continuing breach
aul therefore time hed nct begsn to rum.

The payment clause reads as follows:

“The puxrchase momey shall bz paid im the follow—

ing meuneT:
(2) ©n the signdop herecf a deposit of B406.0.5

() On the lsst day of sach ealender mrnth
subsequent to the signing herscf the sum of

7 wutil the completisn of rosdweys zand the

aying of water mains to bring 2 supply of

frash water to the said lcot{s). when the

balance cutstanding beeccmes payebliz in fuil.™

i

fout

Uncer the terms of the arreement, time was mads oFf the essence of the coatract
e ¥

25 to the payment of istalment and entitled the defendamt to rescind on the failurce
of payment at the specified times and to do sc withoui amy actice to the plaintiffis.

Ty s

Both parties ©v ths agresment had chligations. he prineipal obligstiom
vf toe plaintiffs was to pay the monthiy instalments failing which the defendomt
could rescind. The principsl cbligatiom of the defendant wes to provide water
and roads. Both parties have failed to carry cut their cblipations.

ihe plaintiffs say they could not cowplste their part because of the <efendant’s
irzud while the Jefendant ssif it was discharged from its cbligation Dy the ouera
tion of the rescigsivn clzussz.

The plaintiifs having alleged fraud; the burden lies on them to prove sama.



-B o

Can the plaintiffs rely om the provisions of section 27 of the Limitatiom of
sctions Act. The section zpplies to é suit for *the recevery of land or remt.®
This is an action for breazch of contract arnd clearly dous not fall withir the
ambit of section 27. Although the plaintiffs seem te be relying on the provisions
of this section they have not pleaded the Act. As a general rule where a party
intends to rely on the bemefit of a statute; the starute must be pleaded - See
the English & Empire Digest Vol. 32 referred to by Mr. Davis om his written sub-—
wissions.

Auong the documents zgreed on by the parties are two letters from the defondant
t> the Registrar of Companies informing the Registrar as tc changes of address
of the defendant's company. The evidence also revealed thet during the relevaat
period the address of the defendant was always listed in the telephone directory.
Surprigingly these two plaintiffs who operated a business im the heart of down--
town Kingston and who at =13 material times had the usc of a celephome both at
their business place and at hcume never locked in the direcctory for any listing
of the couwpany; never asked the Kegistrar cf Companies for the address of the

COMpENY; never sought the advice of an Attorney as it never dawped on them to

1 am clearly of the vicw that the plaintiffs baving initially lost the
waernabouts of the defendant, failed to take any reascnable deligent steps to
<isccver the new addéress. If tley bhad deome sc I have no doubt whatsocever that
they would easily have found dt.

The plaintiffs allege chat the defendants secratly removed its offices
withh the specific iatention of defrauding the plaintiffs by taking advantage
of  the rescission term of the agreement.

Generally a debtor is required to finmd his creditcr. What reascnable steps
2id the plaintiffs take to find the defendant? On Mrs. Turner®s evidence when
they had other business in the COURtTy they tried to contact one Mr. Hoses in
the same sub-—division to inguire for the defendant’s address. They never foumd
d#r. Mooes until 1984 when he told them where the defendant could be located.

Having found the defendant they wade enguires »f the balance and for a

vopy of the plan. They made no payments of outstanding balance aithough they
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were aware that a balance was due. They alsc made a second wisit to the defendant
new nffices shortly after the first and obtained a copy of the plan. Again no
payment of outstanding balsmce was made. When they gaﬁ no word from the defendant
of the cutstanding balance they went to their Attorpey-at-Law who on the 22nd

2f march, 1984 wrote to the defendant saying inter aliz “My clients are now readly
¥illing and able to pay the Lalance and under the coutract.... and again asking

t. be advised of the balanca. This letter did not iovoke any respomnse frowo the
fzfundant and oo the 12th of July, 1984, a caveét was iodped Dy the plaintifis

it relation to these two locte.

There was po further commmicaticon between the parties until nearly three
yezrs later when this action was filed on the 9¢th of ¥axch. 1987. Based ¢a all
these pleces of evidence I find that the plaintiffizs bhave failed im theixr attenp:
to prove the fraud alleged.

Attorney for the plaintifis have argued that the defendant cannot rely
-n the rescission clzuse in $he comtzact fon the reason that having accepted
?éymentsg the defendant had waived the requirement that time was of the essence

~f the contract. Vousard's Saie of Land, 3xd Elitiom, at page 203, states as

Follows:~

it must be borne in mind that waiver is always a
guesticn of fact. It is mot 2 valid gemeral
propogition that in a contract of sale cf land
by instalwment that whenever some instalments are
accepted late without demar the party accept-
ing thea is precluded in respect »f I=znter
instaziment from insistisg wpom the agreement
that time shall be of the essence. 4 mere
extention of time will not inm gensrsl
constitute & waiver of the benefit of the time
clause, but wili cnly sebstiteute the extented
date for the original date, time remaining
essential as to the substituted dage.”

I find that the acceptzice by the Jefendant of imstalment not in keeping
witk the terms of the ccatract did not amcunt o 2 waiver of the time clause
znd that the defendant was esntitled ts rely om its right of rescission.

On the claim for damapes, Che burden lies on the plaintiffs to prove that
thedir cavse of aetion is pot statute barrred. This zctice was filed on the Sth
of March, 1987, and only breaches which tock place within six (6) years of this

date that is 9th March, 1981, can be considered by the Court.
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In the breaches thei the plaintiff complained of ~ failure of the defendant
s provide roadway and supply of water — the contract did not stipulate a date
by which time this should be dome. Therefore the Court must infer a reasonable
time. The contract was entored in July, 1965 -~ up to 1975 roads and water had
N A
not yet been provided by the defendant. 4s submitted by defence Attorney, a
rezsonable time for completion would be by 1975 and thet time would began to

run fycm then. The submission bj Attormey for the plaintiffs rhat this bruach

amounted to a contimuing breach and that time has notr began tc'nmuis:uasustainable

anc not supported by =zuthoricy.

Therefore in my view the plaintiffs having fniled to take action withia
the statutorny pericd I bold thedr claim for damages is statute barred.

The plaintiffs have also claimed specific performance. Chitty ob Comtracts
24¢h Edition Vol. 1, parz. 17E5, states

¥4 perscon asking for specific performance of a
comtract szeks 2 discretiomary remedy and has
2p option whether to pursue it or claim deamages:
he mast therefore exercise his cption promptly
and show himself to be ‘ready, desirous
prompt ond eager.® Unexplained delay of mere
then a few months is usually fatal: and this
is especially true if the property is
spaculative or precaricus or liable to
finctuation in value.”

If the plainciffs had made a reasonable delipent search for the defendant
they certainly would have fovend the mew address. The defendant company was oot
zoncealing its address. Yot it was mot until ocver nine (2) years later that
the plaintiffs found the defendant company. Even at this late stage no action
wes taken. A further delsy of near three (3) years was allowed to pass before
action was taken. During all this timc the value of the property had increased
considerably. I find there was an unreasonable delay in the commencement of
the proceedings and in all circumstances the conseguences cf this delay mast
render the grant of specific performance unjust and is accordingly refused.

The defendant submitted that pleintiffs kad by their conduct discharged
the contract oy 2bandooment. The lapse of time had been so long that the proper
inference was that defendant was justified in assuming that the matter was off

zitopether. Toe delay had been uadue; comsiderable aznd inordinate. But was

t reasonable to assume that plaintiffs had abandeaded? The defendant knew

s
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where the plaintiffs could te found at 21l material times. Forthermore,. when

the plaintiffs finally located the defendant in 1934, they enguired of the cut-
standing balance and for copy of the pian. This ccaduct on the part of the
plzintiffs does noi in my judpment justify the inferumee of abandonment.

The plaintiffs haviny failed to prove its case om the claim, judgment is

acecrdingly entered for the Jefendant.

The Counter Claim

Consequent on my findings oo the claims by the plaintiffs the declaraticus
stught by the defendant sre grauwted as follows:ie

1. ‘That the szid agreement for sale had Laen duly rescinded
by the defendent zed that the said asreement had bean
lawfully determinzd.

2. That the deposit and instalment paid ©o the cefendant
in pursuwance of the scid agreement were lowfully
forfeited.

3. There shall be eosts tc the defendsnt on the claim and
counter claim to be tazed if not agresed.




