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POWE P.:

For upwards of seventeen years the Nationzl Workers Union represented
certain workers emploved by Desnoves and Geddes Limited 2s 2 single bergaining
uni¥. On December 31, 1986, this bargaining unit totalled six hundred and
forty-seven persons including slectriciang, servicemen, mechanics, welders,
machinists and instrument techniciaas which sub-group together numbered ninety-
t+hree persons. The terms and conditions of the bargaining unit were contTained
in a collective agreement made on the 1st day of January, 1985 between Desnoes
and Geddes Limited and the Naticnal Workers Union. It contained a duration
clause:

& Duration of Wage Agreement

1. (i} This Agreement shall be effective
urki | the Zist day of December, 1936
and shai! continue in force tThers-
after from year to year subjsct. to
the right of sither party To give to
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" the other not less Than thirty
nor more than ninety days notice
In writing prior to the terminaticn
t+hereof to smend the Agreement.

"R EEEERE RN N GC4sadae o seBEEe RS

BSRRD. This Agreement shall remain in
force until all proposed amendments
are settled, after which, 1t shall
continue in force as so amended
and all employees will be prov;ded
with a copy of This Agreement.”

Opwganuary 23, 1987 the appellah? served upon the 2nd respondent a
Claim. for bargaiﬁing rights for ser?icemen; mechanics, welders, machinists and -
insFrument technicians on the prescribed form. Then on February 11, 1987 the -
appellant wrote to ‘the Permanent Secretary in the Ministry 6f Labour forwarding
a prescribed form signed by an Audifor in verification of its claim to member-
ship of certain categories of employees of the 2nd respéndenf and another
prescribed form_yhich was held by the Full Court to be é request to the Minister
to cause 2 ballof of the workers to be held. From fhié finding, “¥here has
been no appeal.

Pr:or to the receipt on January 23, 1987 of the claim by the appeliant
for bargaining rights, the 2nd respondent had commenced negotiations with The
Netional Workers Union for an amendment to the Collective Agreement of
January 1, 1983, and these negotiations cortinued and were concluded on
April 2, 1987,7'N9Tice of the pending. negotiations was giVen Yo +he appellant
by ietter of February 17, 1987 from the Znd respondent in which the suggestion
was made Thaf'ths question at issue was $i+ for discussion at the leve!l of The
Ministry of Labb&r. | ;

The Minisfef, on March 11, 1987, took action on the request dated
February-11, 1987 from the appellant. The 2nd respondent was required within
seven days, that is To say, by March 18, 1987, to submit to the Minlsfry a
list of particulars prescribed in Regula?lon 3(3) of the Labour Relaflons and
Industrial Disputes éegula*ions 1975. As fﬁere was RO respense To fhi: demand
on March 30, a reminder was sert from the 1st respondent to the 2nd réSpohdenf

which ended with the Caution:



"The tebcur Relations and industrial Cisputes
Recuiztions (Reg. 3{5)makes faliure To
supply such information an offence and i
+he information Is not recsived within five

(%) days of the date of this ietter, con-
sidera®*ion will ts yiven +o the initiation
of sppropriate legal action.”

Before the Five days ultimetun cculd expire, The 2nd respondent

advised the st respondsnt on April 2, 1987 +hat i+ hed soncluded an amended

Collective Agreemert with tha National Workers Unicn cowvaring all the

categories. in the bargaining unit effective Jznuary 1, 1987 and to expire

This advice ad the Ministry +. write o the appellant

December 31, 1988.
on April 8, 1987 steting That in those circumstances, *he appellant's “clalm

ceyes T
v

for Bargaining Rights cennot be pursuec ary further.”

A more definitivas statement o +he Ministry’s position was contalned
in its letter to The eppeiiant’s aftorney-sf-faw on June 2, 1987,
! .
rd .
ﬁ?tz position is that, wh!ie procassing The
above-meitioned cialm and before reaching
the wiage where +he Minizter decidss whether
ot not To cause a balloY to ba taikesn this
miniztry was furnished by the Company with

pec

a copy of a new coliective agresmant which

Al

was reached on the 2nd April, 1237 with the
National Workers Unfon for a two-ysar period,

from isT January, 1987 ‘o 31st Decesmber, 1988

for a bardaining unit which includes the
worksrz in the aforesaid ciaim. in the cir-

sume - as, This claim eould not be pursued

amy turther,

Ary zttempt Fo vary represertationul rights

by any category of workers in The bargaining
vl row represemted by The Matlons! Workers
Unfon, must be pursued towsrds the end of the
existing collective acreemart, thet is to say,
any claim for bargaining rights shouid be
served 1h 1988 bearing in mind *that @ ballot
canrot 3 held eartisr than ninety (50} days

bafore the ooliective agreement = <un
Jo sxpira,”
The appeliant was indigrant. I¥s retort 7o +he Minister was that

members of the category of workers I+ sough?'?e represent had rerked'fheir.

membership in The Naticnal Workers Unfon on February 16, 1987 and it was not

understood by the appei fant howaﬁn agreemeﬁ+ in éﬁ?éi 1987 with their former
Union could be sald to affect ?hém. The'mon?hs wert by without any further

action by the Minister and in March “780 ihe anpetlamt sought an order of
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mandaﬁus "directed to fhe Minister of Labour to cause_é bal lot to be taken
for the purpose of determining whether the appiicant should haQe'bargalnlng
rights for the category of Servicemeh,.Mechanlcs, Weldefs, Machinists,
I nstrument Technicians and Electricians empioyed to Desnoes and Geddes Limited
of 214 Spanish Town Road, Kingston 11, Jamaica."”

This appiication for an qrder of mandamus was heard by the Full
Court in ng.?gss and was refused. Léngrin J. with whom the other judges
ooncurreﬁ,iﬁn_delivering +he reasons for the Court's refusal, said at page 9%

. "However, what is critical for the

- determination of This case is whether
the Minister is under a dufy To cause
a ballot o be taken and if so whether
the duty is affected by the Collective
Labour Agreement in Jurce.

What is significant is not when the

request to the Minister to cause 3 ballot

+o0 be taken was made, but more importantly,

whether a Collective Agreement was in force
- af the time when the Minister comes to make

his decision. .

Once +he Minister is requested under the Act
to cause a ballot tc be taken, he is required
+o act in accordance with the statute and
cannot, in my view, Ignore the existence of
+he new agreement whlch becams effective from
January 1, 1987 to December 31, 1988. Before
+he Minister had taken a decision whether he
should cause a ba!lot o be taken, Desnoes
and Geddes Limited and National Workers Union
had concluded their negotiations on the Znd
Aprif, 1987, ceaevess It follows therefors that
the operative Agreement which the provisions of
Regulation 3(4) fall fo be applied would be the
Agreement which became effective on the ist
January, 1987 and will come to an end on
December 31, 1988." T

Original and Supplemental Grounds of Appeal wore filed herein. They
_may be divided into three grounds: -

" {a) the Full Court was in error when it held
+hat it was not necessary to determine
whether the word "may" in section 5 of =~ = v
the Labour Relations and Industrial :
Disputes Act (LRIDA) was permissible or -
obltgatory:



.., kb)Y .. the Eull Court [ncorrectiy fixed the
releyant time @t which the Minister was
R . required to carry out his duty to '
' ditect a ballotand in so doling Fook
into consideration an irrelevant

factor, the:new-contracts -

(e) +he Fuil-Court ptaced an interprefation
on section 5 of the LRIDA and The
Regulations made +hersunder which would
comtrayene The constiruviona: ~ights of
ihe appellant and its members.

Section 5 of the LRIDA delineates The circumstances in which 2
hallot may be ordered for the purpose of determining bargaining rights for-
workers or parfticular ca?egoriés of. workers in The employment of an emp loyer
and +the anctitary steps to ensurs The sairness and secrecy of the batiot.
Section 5(1) provides:

nyf +hare is any doubt or dispute -

'(a} " "as to whesher the Workers, or 2
particuizr carsgory of the workers;
in the employment of an enp loyer
wish any, and if so which, Trade

union To have bargaining rights in
“palation to Them; or '

{b)’  as to which of two or more trade
' unions claiming bargafning rights
in relation to such workers or
category of workers should be recog-
nized zs having such bargaining rights;

+he Minister may cause a balioy OF such worksrs or
category of workers to be taken for the purpose of
determining The metter.”
Section 27 (1)(b) of the LRIDA empowers The Minister to make
Regulations "as to the furnishing of information to the Minister in relation
+o collective agreements.”

The LRIDA Regulations 1975 provide, in regulation 3(1), for the

manner in which applications +o “he Minister for a baltot cught to be made;

and in Régulaflon]S(B);fpr'fhe manner in wh?chVThe Minister ought to carry

out his investigctions 16 determine whevher 40% of the workers in respect
of whom the claim is made are members of TheJappiicanT°s Union. Regulation

5(3) opens with this paragraph:



"The Minister may, pursuant to paragraph {2)
_require the empioyer to supply him, within
such perlod as the Minister may specify, with-

. _such information as the Minister thinks
necessary i1n respect of “the workers in relation ..
+o whom the request for the baliof has been
made, and in particular may require the
-emp loyer to state - "

Then follows a:!isfing'(a) ~ (g) of the material information which the
Minister may require. lten (g) is relevant:
"whether any collective agreement relating to
any workers in his empioyment Is in force and
if so, to which caftegories it relates, The

date of commencement and the dete of expiry.”
{Emphasis added]

The léffar_§f request from the 1st respondent Yo the 2nd respondent  dated -
March 11,11?87 contained 2 reqﬁeéflin +he ?erms_oé'Reguiafson'sczvtg)

_ VMr..GranT submlfféd that aé#éougn'?ha'LR&DA'En'Secfion'S provides
that +he Minister "may” cause = baliof fo be taken, having regard to the
fact ?ﬁaf the whole infendmen+ and.pUrpoée of the Act is for the protection-
of Trade Unions and their members, once the conditions in Reguletion 3 are. -
satistied, the Minister is ablicad to exeFcisa his discretion in favour-of: -

“+he applicant and to order that a ballot bs +aken. He relied upoa The

decision of ?bé House ofllofds ih Jullus v. lord Bishop of Oxford and Another
[1674-801 Al1 E.R. Rep. 43. Mr. George although critical of Mr. Gramt's
formulations of principie; s&gmiffed +hat however Mr. Gramt couchéd the
mandatory or obligatory neture of the Ministerts duty, Mr. Grant. had to concede
that fhe conditions in Regulation 3 must first be fulfilled before the
Minisfer is callaed upon to make hfs determination. Mr. Grant at some point
of his submiséion sought to say that the provisions of Section 5 of the LRIDA
lays down the primary duty of the Minister. This does not seem fo be a
_reIeQanf consideration uniesé he wéé‘sayihg that there is something in
‘Regulation 3 which is ultra;Qiréé"and void. As that was certainly not =’
ﬁri Granf's.submission, The_primaéy of the Act over the Regulations Is not'an

issua In ques?ioh.



Mr. Grant submitted, however, that The Timef?abie.wifhin which
+he Minister ought to seekiinformafion-from.+he-empJoyer‘is rigidly
fixed by the Reguia?ions-and cannot exceéd‘fifteen days;_ ta submitted
further that in such a case any e#fens!onrof.?ﬁme by the Minister would be
in excess of powers conferred on him by +he Regulations and would have the
cnnsequencé of infringing the proQisions of Section 23 of the Constitution
in respect of ?he Trade Union and its members.
in my view To ensure or af ieast to encourage lﬁdusfria! peace,
one would expect Tha Munls?er of Labour to process requests for a
representational bailot without undue delay. Regulation 3(1){e) contains a
proQision, which although not free from doubt, could fairly be inferprefed
+o mean that an e nlcyer upon whom the prescribed form is serﬁed by the
Union seeking bargaining rights, can within fifteen days object or 6?herwise
respond to the request, and that respohse is a matter which the Minister cen
take into account in defermining whe+her or not To holid 2 baiiof. Slgnifi-
cantly, however, Reguiation 3(2) uses fhe phrase "as scon as prac?;cable“
+o set the time within which the Minister is to ascertain whether the
applicant Union enjoys a 40% membership of the workers for which i+ makes clalm.
Specific language is employed in Regulation 3(3) to sef the +ime
within which the Minister ought to seek i nformation from the employer. The
“Minister:is given the discretion, “wffhin such Time asr?hé Minister may
speci fy* To require the information, One can sasily enﬁisage that with a
saall concern the information might be easily ascertainabie, whereas with a
- !arge»and'complex enterprise, situate away from the centre of normal communi-
cations,. the exercise might prove more OMerous. I+ is for the Minisfer; gfven
the facfs,as_known o bim, to fix the period of time relevanf +o0 each case.
- the Minister has $ixed = speciflad time,can he enlarge +ha'l' time?
. Mr. Grant sayhe has o aUCh power as an eniargemenf of Time could undermine
The righ?s of the workers. Section 9 of the interpretation Act provides that
tyhore no Time is prescribed or allowed within which anything shali be done,
such thing shall be done with all cénvenienf speed and as offen as the occasion

arises.”



Section 34(i) of

-,

+ne loterpretation Act provides further that:

"Where any Act confers a powsr OF imposes a
duty, Then, unless the contrary intention

anpears,
duty sha
occasicn

Based upon theis

The power may be exercised and the
bi DP aﬂrformed from fime to +|me as
arisaes.”

statotory provisions, It is my opinion that the

power given to The Minister Ta specify a Time In Reguliation 3(3) may be

.

exercised by him from Time To Time in relation to 2 single matter. -in the

instant case, The empioyer

When nineteen days afier
final demand, giving five
my view, fhat on a proper
SG empogered to act.

I+ secems To e T

the Minister inmto a positi

wae giver seven days within which to respond.
~ezunzt, It had stTill not responded, a strong
davs within which To respond, was issued. It Is

consiruction of Regulation 3(3) The Minister was

nat ine whole purpose of Regulation 3(3) is to put

ap where he can make an informed decision whether or noT'ha

hold a po]\{ and in one ins*ance, The time at which a poil can be held. The

Minister ls +o make his determinmtion in relation To t+he claim made by the

\

Union and in refsrence o
representation is macs.

has been made for reoresen

+he situstion as it exists when +hat claim for
i+ wouid make nonsense of the law, it after a claim

nrational rights an employer cou.d add 2 score or

two new empioyégs 4o his work force or even a hundred or two persons for that

matter and +hen'}e!3 The

Mlnéh +ar Fhat his work force is now at the inflated

number. This siratagem could dafeat 2 genuine claim and could be repeated

ad nauseam. This‘ieaﬂs me ro Think that the Minister is concarned with a

historical situation. He

is concernsd with a state of affairs which existed

=t +he time when the claim for represen?a?ionai rights is made and certainty

he is concerned with the situal’ an whinh exi *s ot the time when his reques?

+o the emplover is made.

employer to repty is rot

The purpose of giving adequaie time for the

ic give +he employsr an advantage. 1o change the

circumstances st The work place or ‘o enable another Unioh to entrench iiseif

or gtherwise improve iTs

repnesen%a?iona! Cooe

scsiticn upen whet exicted when the iclaim for

3 *am, The Time atlowed by the Minister is for

data gathering and data préparation and report fo the Minister.
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| think that the inclusion in Regulation 3(3) of item (g) makes
i+ «clear beyond a per-adventure that a hisToricaI situation is envisaged

and not a prospective one. This sub-regulation as | said earlier sets the

question thus:

"whether zny collective agreement relating
+o any workers in his employment 1s in
force anl if so, to which categories it
relates, the date of cormencement and the
date of expiry.” [Underiining minel

The use of th: present fense wig in force” 1n Reguietion 2(3¥(g)
can only have reference 1O the Time at which the Minigter's enquiry is
recei&ed. Test it nis way. Suppose The minister had telephcnsd the
employer and asked for +he information, and the employer had said ¥ will not
giQe you any informetion over +the telephcne, please send me a lefter and
the Minister sent cown the letter by nand on the same day. Could the
employer put the letter as’ Je and then one week later after it had either
conc luded an-agreemenf for the first time with another Union or extended the
life of a current contract, reply and give the new dates of the Cotlective
AgreementZ. The Minister wou!d be furicus. He would say, | wiili have noné of
it. | wanted information as of the date of my request and | will not be put
off in this manner.

Provision is made in the LRIDA Regulztions for the method of
procedure when Tﬁe Minister, upon enquiry, is informed that a Collective
Agreement containing +he Ferms and conditions of emp loyment of the workers
in relation to whom the request for the ballof has been made is in force. In
the e&enf +hat all the other conditions for holding a ballal are met, the
Minister cannot exercise a discretion o hold a ballot immediately or post-
pone the holding of a ballot to =z time which in his discretion, he conslders
to be most opporiune. Regulation 3 (4) and (7) constrain him to act
within a specific time-table. Fut shortly the eariiest date on which 2
- pallot can be taken is ninety days from the expiration of the subsisting
specified period of That collective agreement. “Specified period™ is defined
but for the purposes of the insfan? case the specified period® which was

retevant prior to Aprii <, 1967, was December 31, 1987.
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In +he event that the Minister determines that a representational
ballot is to be taken, two statutory conditions are attached. Firstly,
+he decision To hé!d a'ba?1¢f has'no effect upon any Collecfive Agreement
+hen in force and secondly,”“no negotiations for the making of a new
Collective Agreement in respect of Those workers shall be concluded before
+the ballot is faken® - Reguiation 3{£3(bJ,

Negotiations for a new Collective Comtract are not frozen until the
Minister determines that a representational baliof ought to be Taken and
+hereafter no new Collective Agreement involving those workers can be
concluded.

The clear intention of Regulation 3(4)(b) :s To brfng some order
into Industrial refations and fo ensurs that the Ministeris directives are
not renderad nugatory by subssguent action between employers and Unions
other than Tﬁe claiments for baliots. Renk confusion could ensue it parties were
#ree tp.act as  if the Minister had not intervened. Regulation 3(4)(b)
howe&er, is dealing with a situation af?ef +he Minister has decided that a
pallot should be heid. Reguiation 3{3) on the other hand is concerned with
the dats collecting process. Then the Minister wishes to know what is the
state of affalrs at the work place zt The tTime of the Unionfs reguest for
a baliot. The existence or not of a Coliective Agreement is one of The
factors which he will teke info consideration to determine whether or not a
bzilot ought to be heid.

When one applies This line of reasoning To the admitted facts in
+he instant case, one finds that the Minister's request was made on
March 10, 1987 and that there was 2 Coltective Agreement in force on that
day between the N.W.U. and the 2nd respondent. That is the Collective Agree-
ment contempiated by Regulation 3(3)(g) and the expiry date of that Agreement
would determine the eartiest date on which a ballot could be held, If all the
other conditions for a baliot had been satisfied. | think that the Full

Court applied the wrong test where it held that:



"what is significant is not when the
request to the Minister o cause a
baliot fo be taken was made, but more
Importantly, whether a Collective
Agreement was In force af the time
when the Minister comes to make his
decision.”®
The correct test, in my opinion, is ¥o determine whether or not a Collective
Agreement was in fofce on +he date when the Ministerfs enqury was served
upon the empicyer.
The appeal should be atlowed and an Order for Mandamus should
issue in Terms of the Motion of the appeltant filed on Zist April, 1988,

The appe!lant shouid have The costs both here and in the Court below fo be

agreed or taxesd.
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WRIGHT, J.A.:

| have had the benefit of reading the judgments in draft of the
President and Downer J.A. and with all due deference To the learned
President | find myself in agreement with Downer, J.A. s reasoning and
" econclusion. Nevertheless, | wish to make @ %éw brief comments.

Inasmuch as Mandarmus is 2 discrefiona%# remedy if'is,my opinion
that, even if on the evidence Mandamus could issue vet becauss of the
detay of roughly 2 whole year before seeking redress Mandamus should not
issue. Furthermore, having regard to the provisions of Reguiation
3(13{4){a) of the Regulations celimiting the time within which a ballot
may be taksn the practicability of now ordering the taking of a ballot
in terms of the Motion dated Z1ist April, 1988 is called into question.
Regulation 3(1)(4)(a) provides:-

"If any collective agreement confaining
+he terms - and conditions of employment
of ‘the workers in relation to whom the
request for ballot has been made is in
force: - .
{2} the Minlster shall not
cause thg ballet To be
taken =zariier than ninety
days befors the date on
which any subsisting
specified period of that
collective agreement 13
due To expire....ccacose i
On the evidence the date of expiry of *he reievant Collective Agresment
was eithsr December 31, 1587 or December 31, 1988 - both of which dates
have already passed., The present state of affairs is not known. Against
what date would the ninety-day resfriction now be considered? Then, toc,
is there now the required 40% of the workers with respect to whom there
is a doubt or dispute? According to the letter dated February 17, 1987
from Desnoes and Geddes Limited to The Union of Technical Administration and
Supervisory Personnel there was no doubt or dispute as to the union
representation of the workers concerned. Such a doubt or dispute is a
pre-condltion to the setting in Moticn of the mechinery provided by the

Labour Relations and industrial Disputes Act and the Regulafiohs made

thereunder. So where there is no issue to be resolved the remedy sought
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would be misconceived.
The other question to which b will direct my a+fen+ioﬁ'iéi+he
date with refefeﬁce TOIthch the Minister must act in deciding whether
or not to Qfder fhe holding ofia ballot. Mr. Grant's submission is That
the effec%ive'dafe is %he.dé+é'bf the request for the bailoT. Mr. George
contends it is +he date when the Minisfer comes To make his decisicn.
The effect of Mr., Grant's submission would be to freeze t+he status guo
at fhe time The requeST for the ballot is received. i this s correct
then anything which the workers concerned mey property do within the
time given the employer to subﬁfT the réquired information to the Minister
would be irrelevant., These are not workers who had no union representa-
tion. They had répresenfaTion by the National Workers Union for 17 years.
i+ is +heref0re obviéus +hat the new union, Union of Technical Administra-
+ion and Supervisory Personnel was seeking a foothold at the expense of
the National Workers Union. But the workers may well have had second
thoughts about the benefifts which a new union‘migh+ be abie to secure
+hem and so beccme reconciled with the Nafionéi Workers Union. In that
case there is no oné on whose behalf a ballot could now be ordered or
held. And It is unthinkable +hat these workers could then be told that
even if you do not want 2 baliot, Unicn of Technical Administration and
Supervisory Personne! reguires one arnd your reconciliation with the
National Workers Union is of no avail. A union cannot be foisted upon
+he workers and the unicn has no rights superior fo the workers' rights.
I+ is merely their agent. The workers can meke or break a uhion.
of crucial importance are The poweré granted the Minister under

Regulation 3(3) which reads:-

"The Minister may. pursuant to paraéraph

{2) require the employer to supply him

within such period as the Minister may

specify with such information as the

Minister thinks necessary in respect of

+he workers in relation To whom the

request for the ballot has been made, and

in particuler may require the empioyer 10
state:~
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“(g) Whether any collective agreémeﬁf

relating fo any workers in his

employment is in force and, if so,

+o which categories it reiates,

+he date of commencement and the

date of expiry.”
These provisions obviously postpone the Minister's decision to a point
in time when, in comp!lance with +he relevant provisions, he has advised
himself so that he is able to meke 2 decision which wiltl uphold the
intendment of the Act, that is, the inTerés? of the workers and their
unions against the background of industrial peace. |f it was intended
+hat events intervening between the making of the request and the Minister's
decision should be ignored then what is +he purpose of requiring the
Informatlon? To my mind thesc provisions implicitly contemplate the
possibitity of changes, as happened here, between the making of the re-
quest for the balicT and +he Ministeris decision on the request. | do
not +think there is anything wrong in aither the union representing the
workers or the empicyer advising the workers that their interests wili
he better served by the current union +han by a minority union. | wou ld
think that on the employers? part the fewer +he unions they have to deal
with the better. So if the workers effect a rapprochement with their
former union there would in effect be 2 de facto withdrawal of the request
for a ballot. They cannot be denied t+hat right and the Minister cannot,
in my opinion ignore that fact once he is advised of it any more than
he could choose to ignore the fact that in keeping with a planned increase
in production the empioyer had increased his work force in the disputed
area so that at the time when he comes to decide on whether a ballot
shoutd be held +he new union does not have the required 40% of the workers.
Could the emplcyer be told that although he had gone to great expense in
acquiring the necessary machinery having done his feasibility study and
established the market for his increased production he would have fo
forego such pians so as to facilitate the new union's challenge? Such a
construction would be patently repugnant to +he obviocus intent of the

Act.
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i am for these reasons, persuaded thet +he relevant.date must be
+he date when the M}nisfer, having‘obfaineﬂ +he necessary information,
comes o decide to granT or refuse The request and in so doing he is
obliged +o have regard to the status quo at that date. That would make
hishdafe of referenée 3tst December, 1988.

| | would, accordingly, dismiss the appea! with costs to the

respondents Fo be Taxed cf agrzed.
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DOWNER, J.A.:

The issue To be decfded In this appeai was whether the
Supreme Court (Blnghaﬁ, Ellils, Langrfn, JJ.i‘was correct in refusing to
issue an ordéf of mandamus which would direct the Minister of Labour to
cause a baliot to be takern to determine whether the appe!tant, the Unlon
of Technics! Administration and Superviséry Persohnef wouid have had
bargaining rights in relation to cerfain category of workers empioyed to
Deénoes and Baddes Limlted. In order to determine this appeal, it will be
necessary to examinz the circumstances surrounding the request for a bal lot
+o be held and The reasons given by The Minister for refusing to holdriT.
Also the relevant provisions of The Coﬁs#ifufionﬁ +he Labour Relations and
Industrial Disputss Act (the Act) and the regulations made pursuant thereto
as well as The collective agreement must be interpreted o ascertain whether
+he Minister's decision not o hoid = batlet was in eccordance with law. If
it was, then the order of the Supreme Court upholding the Minister's declision

must be affirmed.

The facts

The initlal move was made by The Union through their General
Secretary, Reglnaid Ennis who ser?&d +ne nrescribed forms on the Minister
and the employers: clziming bargeining rights for a category of workers,
namely, servicemen, welders, mechanics, machinists, instrument technicians
and electricians. The number T workers who‘indicafedlfha? they would support
the appeliant Uniun was seveatv-two.  The number of workers in The bargaining
unit at Desnces énd Geddes representsd by the National Workers Union was six

hundred and forty-seven (647) while the number in The category claimed by the

. appellant Union was ninety-three (93). The claim was served by letter dated

. 11+h February, 1987 and acknowledged on 9th March. In order +o make his

decision, the Minister, on March 11, sought information in writing from the

emplovers in compliance with paragraph 3 (1)(3) of The Labour Relatlons &

Industrial Regu!afions {197%). FParagraph 3 sets out the steps which the

Unions, employers and the Minister musT Take to snsure order in this sensitive

area of industrial relatlons. Thus in paragraph 3 (1)(d) the Minister must be

I



satisfied that at least forty percent of the workers support the claimant
union and paragraph 3 (11¢e) (11} permits the employer to state that he is
not satisfied that the workers claimed wished the appel lant union to have
bargaining rights in retation to them. Also, the employer is entitled Yo
state that he has already recognised a trade union other than the appellant
as having bargeining rights in relation to the workers claimed and the
employer exercised its rights in This case. But the decisive issue in this
case turns on paragraph 3 (3)(g) as it wes in reliance on this provision
that +he Minister refused to accede to The appetlant’s reguest to cause a
bailot o be taken. it is therefore necessary to cite the reievant para-
~graphs of this provision. |t reads:
*Paragraph 3(3)
The Minister may, pursusnt vo paragraph (2}
require The employsr o supply him, within
such period as the Minister way spacify, with
such information as the Minister thinks '
necessary in respect of the workers in relation
+¢ whom the request for the pailot has been

made, and in particular may regquire the amp loyer
7o state-”

“{g) whether any collective agreement

relating to any workers in his empioyment is in
force and .if so, To which categories it relates,
+he date of commencement and the date of expiry.”

Femphasis supplied]

When on March 11, the Minister sought informa+§on from the eﬁployers he

- specified that Th; information should be supp:fed by March 18, As There
wes no responsa, on March 30, he gave the employers a fur}her five (5) days
and pointed out that a pro;écufion would be considersd in pursuance of
paragraph 3{(6) of the RegulaTions i there was any further delay. The
employer replied on 3rd April and it was +he information in thet reply which
enabled the Minister +ordecide whether To cali a poil as the appeliant union
Areques?ed; During the period from February‘II when the claim was served o
the perfod 3rd Ap}ii when the Minister arrived at é’decis?on the workers

were free o return tc the National Workers Union which would mean that

there would no longer be 2 basis for The clalm put forward by the ap§é|lan+

union. Such are the hazards of democracy &t The workplace for a claimant
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union, and these are facts which the Minister must acknowiedge before coming
+o a decision. It is clear, therefore, that if the workers ciaimed by the
appetlant union were covered by:a collectlve agreement in fo}ce, it would be
superfluous to take a ballot just because one was requested. Such a course
apart from being expensive woﬁld cause strife instead of order in industrial
relations. It would mean the request determined the Minister's decision,
when on the trus construction of the Act and The Regulations, whiie +he
Minister must respend with promptitude to the regquest To call a poll, it is
+he information which ha receivaed subsequent Yo the request which must
determine whether he would be obiiged To teke a poil. Also To be noted is
that it the appe!lant wers correct it would mean +hat a claimant union by a
mere request supported by 40% of a category of workers could determine
expenditure from the consciidated funds even Though The workers had a change
of heart. Such a contention ignores the consTiTquonal position of the
Minister of Labour who would be answerable to Parlimment for such wasteful
public spending. As for the legatity, the regulations by virtue of para-
graphs 3(4) as amended and 3 (53(6) and (7) provide that the Minister shall
not cause 2 ballot to be taken, if there is a coilective agreement in force;
cariier than ninety days before the subsisting specified pericd of the
co!lecfive_agreemen* is due +o expire. This paragraph was construed by the

Privy Council in Attorney General & Ancther v. Cordell Stewart & University

4 Alljed Workers! Union (Unreported) Privy Council Appeal No. 21/88.

it is against This background that the critical letter of the
Minister dated April 8 must be considered. The Minister's decision not To
c;ysé a ballot to be taken 1s stated sbecifically and it is pertinent to
qﬁ;+e it:

"attention: Mr. Reg Ennis

Deagﬂélr:

Re: Claim for Bargaining Rights dated
23rd January, 1987, by the Union of
Technical, Administrative and Supervisory
Persannal on Desnoes and Geddes Limited.




nsigase refer to your lefter dated
11+h February, 1987, regerding the
above-mentioned matter.

By letter: dated 3rd April, 1987, this
Minlstry was furnished by the Company
with the copy of a New Collective
Agreement which was reached cn The

2nd April, 1687, with The National
Workers? Union for & two {2} year
period, effective from 1st Jenuary, 1987
+o Zigt Docember, 1988, which Includes
+he workers in your claim,

in +the circumstances, vour claim for
Bargaining RighTs cannot be pursued any
further.

Yours faithfully

Y]

—~

hal

St
H

£
=
S H

Sheific~Vernon {(Mrs.)
anent Secretary”

i
ST
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1+ is evident that the Minister rzgarced The response silcited in pursuance
of The'régula+¥oné from the employers as pracluding him from causing 2
ballot 4o be taken and It was This decision which has been challenged as
-nof Being in accordance with jaw. Be It noted that +nis letter forms part
of the affidaviT evfaence oF Mr. Ernis, the Generel Secretary of the
appeliant union and he has not chalienged its accuracy. AisO pertinent was
+he fact that when the requesT for 2 poli was made it was common knowledge
that the National Workers Union was bargaining with The employers for an
amendment to the existing collective agresment. The agreement of April 2
was The result.

Mandamus being & discretionary remedy it would have been
appropriate To cha!ienge the Minister's decision as at Aprii &, 1987.or
shortly thereafter since promptitude in attending +o so ssrious an ailega-
tion is an essential fea?ure.of good tabour relaticns. instead ;
correspondence initiated by the union and its affﬁrné§ on the one hand with
+he Ministry on the other, continued. So it was not until the 11th of Aprif,
1988, +het leave to apply for an. order of Mandamus was sought. This was a

year after the Minister's decision was made and such 2 delay in the
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circumstances of this case would have been sufficient ground for refusing

to issue the order of mandamus.
After +he Minister's declsion a slgnificant letter dated

22nd June, 1987 from the Acting Permenant Secretary of the Ministry of

Labour +o the Attorney for the Union reinforced the Ministry’s poesition and

it is apposite tc quots two paragraphs of that letter. They read as follows:
"The position is H:T, while processing the
abovementioned <laim and before rcacﬁina The
sfagt where the Mini Tcr‘decid9¢ shether or

not To cause a bailct to be taken, this

Ministry was furnished by the Company with

a copy of a new collective agreemsnt which

was reached on the 2nd April, 1987 with the

Naticnal Workers Unifon for z two-year pericd,

from tet January, 1987 to 3ist December, 1988

for a bargaining unit which includes the

workers in the aforesaid clazim. in The

circumstances, this claim could not be pursued

any further.

Any attempt to vary representaticnzl rights

by any categery of workers in the bargesining

unit now representad by the Nationei Workers

Union, must be pursued towards the zna of the

exfsting cotlective agreament, That is, any

claim for bargaining rights shouid e served

in 1988 bearing In mind that a bailot cannot

be held eartier than ninety (30} days before

the coliective agreement is due to explire.

Yours faithfully,

- {A.8. lrons}
Acting Permanent Secretary”

it is manifest that the Ministry In This case reckoned that the workers who
had indicated that they would have wished the appeliant Union to represent
them had @ change of heart and had returned tc the fold of the National
Workers Union. It is in the light of These facts that the appeliant’s claim
that the Minister's action was not in accordance with law must now be

examined.

The Application of the Act, the Regulations and The Constitution

I+ was contended by fhe'appelianf that on the Trhé_pons+ruc+ion of
Secticn 5 of the Act, the Minister was cobliged fo cause a baliot to be taken

once the request of 11th February had been made by the Union. In support of
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+his he relied on Julius v. Lord Bishop of Oxford and Another (188015. App.

Cas. 214 and (1874) All E.R. Rep. &3 at p. 49 and lord Cairns, L.C., sets
out the rule of construction relied on by the appellant. It reads:

"The cases to which | have referred appear
to decide nothing more than that where a
power is deposited with a public officer
for the purpose of being used for The
benefit of persons who are specifically
pointed out and with regard to whom a
definition is supplied by the legisiature
of the conditions upon which they are entitled
to call for its exercise, that power ought
+o be exercised, and the court will require
it to be exercised.”

Lord Penzance also stated the rule, at page 52 thus:

*|n all these instances the courts decided
+hat the power conferred was one which was
intendad by the legisiature to be exercised
and that, although the statute In terms had
only conferred a power, the circumstances
were such as to create a2 duty.”

Lord Selborne was of the same mind. AT page 54 he said :

"The question whether a judge or a public :
offlcer to whom a power is given by such
words is bound to use it upon any parti-
cular occasion, or in any particular manner,
must be solved aliunde, and in general it is
to be solved from the context, from the
particular provisions, or from fThe general
scope and objects of the enactment conferring
the power.”

Lord Blackburn was equally emphatic in stating the rule. At p. 57 he stated:

"I do not Think the words ‘it shail be lawful®
are in themselves ambiguous at atl. They are
dpt words fo express that @ power is given; and
as prima facie the donee of a power may either
exercise it, or leave It unused, It is nof
inaccurate o say thet prime facie they are
equivalent o saying that the donee may do 1t;
but 1f the object for which the power is con-
ferred be for the purpose of enforcing & right,
+here may be a duty cast on the donee of the
power to exercise it for the benefit of those
who have that right when required on their
behalf. Where there is such a=duty-it is not
inaccurate to say that the words conferring the

_power are equivalent to saying that the donee

“must exercise it. T by no meens follows thet,
because there is a duty cast on the donee of 2

. power t. exercise it, a mandamus lies To entorce
“i+; *hat depends on the nature of the duty and

~ the positicn of the donee.”

I+ is to be noticed that despite that unanimity of views of the House of

Lords as to when It could become a duty Yo exercise a power, it was held



. conflicts, and provide a conclusive determination to representation claims

P2~

that in the circumstances of that case there was no duty cast on the Lord

Bishop of Oxford to issue & commission as required. . This must be. borne in

mind when *the provisions of the Act, the Regulations, the Constitution and
the éircumsfandes of the instant case are examined. The principtes

adumbrated in Ju!sus v. Lord Bishop of Oxford and Ano?her were Considered

and-applied. in the case of Padfield v. Minister of Agrlcuifure [1968] A.C.

997 where the Court ordered the Minister tc consider the complaint
according to law which in effect meart that the Minister was directed fo
refer the complaint to +hé indepsndent investigating Committee pursuant to
the Agricultural Marketing éc%, 1958, The gist of the decision was that
Parliament had conferred a discretion on The Minister so that it could be
used to promote the policy and object of the Act which was to be determined
by the construction of the statufe. That is why we must now construe the
Act and its regulations as well as the Constitution to determine if the
Minister in this instance erred in law as the appellant union contended.
Section 5 of the Act insofar as material, reads:
W5(1) |f there is any doubt or dispufe -
{2) as to whether the workers, or a particular
category of the workers, in the employment =
of an smpioyer wish any, and if so which,
+rade union to have bargaining rights in
retation to them: or
(b) =zs to which of two or more trade unions
claiming bargaining rights in relation to
such workers or category of workers should
be recognized as having such bargaining
rights,
+he Minister may cause a ballot of such workers or
category of workers to be taken for the purpese of
determining the matter.”
The primary aim of the Act is To promote good labour relaTnons and the

¢

Minister has an Importamt statutory role. In order to minimise inter-union gﬁ

the Minister was -empowered by Section 5 to cause a ballot fo be takem when

there was any doubt or dispute as to whether the workers wished 1o be

represented by a Union or rival Unions were making claims o represent the

.workers.. There was 2lso a need to discard frivolous claims and discourage
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those where it could not be demonsfrated thet at least 40% of -the’ workers
claimed wished a particular Union to represent them. The status of existing
Unions was also recognized and generally spesking a batlof was not to be

+aken within a year of a previous ballot unless new and unforeseenzcir¢um-
stances arcse. Then in paragraph 53 (3)(9) of The regula?aons the Minister
may require the employer to state wheTher there is a collecflve agreement
in force. As all these provns|o1s are confained in the regulations, it is
useful to advert to Section 27 of the Act which entrusts the Minister with
rule-making powers. Section 27 reads:
n(1) The Minister may make regulations for
+he better carrying out of the provisions
of this Act and in particular but without

'pregudlce to the generality of the foregoing,
may. make regulations -

(a) as fo the formetion and comp05|Tton
of bargaining units;

(b} as to the furnishing of information

+c the Minister in relation to
© collective agreements;

“{¢) prescribing any matter or anyfhlng
which may be, or is required by this
Act To be, prescribed."

The plain words of the section which state that t+he Minister
may cause a ballbf? if there is any doubt or disputes gives the Minister 2

discretion, but as in the Bishop of Oxford case there was nothing in tThe

circumstances of this case or in The provisions of the Act To make The
exercise of the discretion obligatory. On the comtrary, it was by acting in
pursuance of the regu¥a+jons +het the Minister discovered That There was a
collective agreement in force and +his gave him a basis for his decision.

The asgrocment In force .came into effec+ as a. resulf of.an amendment of the
col!ecilve agreemen+ which existed when +he reoues+ for a polt was made. IT
mus+ be empha51sed thet even in its unamended form, There could have been no
compuls;on to catl a3 poll on Thls agreeménf until October 1987. The intend-
menT of Section 5 was To ensure Thaf there is a ballot at reasonable intervals
when z proper requesT Is made and there could be no necessity for 2 pallot to
be taken when a new agreemenf was in force. This is so because 90 days
beforé The subsisting spec!faed period of The co[iecflve agreemsnt ls due to

expire, +he appellant union wouid be entitled to 2 declaration that a ballot



could be taken and by parity of reasoning mandamus could be issued. This

was the ruling in 'Hampdén case’; T.e., The Aftorney General.v. Cordell Stewart

and University & Allisd Workers' Union (supra}. As at Aprit 2, 1987 a new

agréemenT was in forge which covered the workers claimed and this information
waé elicited by the Minister’s enquiry of 11th and 30th March, 1987. There
s no avildence in the record that there has been any claim for representation
in respect of this new agreement. The real compizint of the appellant union
was that initlially +he workers indicatec¢ support for them, then subsequently
they again permitted the Naticna! Workers Union to amend The existing
collective agreemsnt and so enter imto a new coilective agreement on their
beha!f. Such conduct by the workers is not unknown in other spheresof
activity and it must be inferred That the workers Thought that They were
better off as 2z result of such conduct. Workers must be atlowed fo refain
+he union of their choice, and there is no requirement in law for The
Minister to take a ballot, when there was no 'doubt or dispute?® as To which
unfon represents the workers. As.the unchallenged evidence was That the
wofkers claimed by the appellants were now a par%y to a coliective agreement
between the National Workars Union on The one hand and Desnoes & Geudes
Limited on the cther, +gere was then no ‘doubt or dispute’ which indicated
+hat the workers wished the appellant union fc represent them.
The other ground argued by Mr. Srant wes Thet by refusing to
cause a ballot to bs taken, there was a breach of The workers constitutional
rights. It was further confended that #andamus should lssue To repair that
breach. It is necessary o examing The provisions of Section éE of the
Constitution to decide whefher.Thié submission was jusTified,
_Section 23 {i),rso fafrés ma?er?aij reads:

"Except with h%slogﬁ consenf, no personhshali

be hindered in the-enjoyment of his freedom

of peacefu! assembly and association, that is

to say, his right peacefully to assembly freely

and assocliate with other persons and in

particular to form or belong fc trade unions or

other asscclations for the protection of his
interests."”



In Collymore v. Attorney Ceneral 719707 A.C. 539 the Privy

" Council decidéd ‘that an Act in Trinidad which curtailed the freedom to
strike and to bargain cotiectively did not infringe freedom of assoctation.
{f this principle is applied to the instant case, it can be fairly éaid
that the refusal +to cal} for = batiot is derived from stafute and therefore
+he refusal to cause one to be taken does not breach the constitutional
right of anyone to form or belong Fo & trade union. As Mr. George for The
7nd respondent submitted, It was difficult to see in what way the Minister’s
action hindered the workers from ferming or beionging to a trade union which

“are the rights snshrined in the Constitution. Indesd the existence of a
collective agrssment in force when he made higz enguiry énd the amended
agfeemenf when There was a resﬁonse +o that enquiry, was manifest evidence
Théf The workers belonged to a frade union; i.e., the National Workers
Union and:ThaT +heir interests were protected on both occasions by that
i(mion.

The appeliant has thurefere faiied to sstabiish that there was
any breach of Secticn 23 of +ne Constitution zs zlleged so as to justify

the isste of mandamus +o compel The Minister +o cause a poll o be taken.
‘5

Conclusion
fs the appellant has falled to astablish that the Minister

erred in Inferpreting the Act or the Regulztions made pursuant thereto or
that there was any breach of Section 23 of the Constitution, There can be
ne basis for setting eside the order of +he Supreme Court. The application
to compel the Minister to call a poli was rightty refused and the order of
+he Supreme Court was good in iaw. I+ a2iso acknowledged the reaiiTy‘ThaT
the workers had returned to the Na+ional Workers Uni;n and therefore Thére

_ Was no need to cause a poll fo be takem. The appeal is therefore dismissed ;f

" and the

ppellant must pay the agreed or taxed costs. Spen s
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