IN THE SUPREME COUY OF JUDICATURE OF JAIAICA

THE FULL COURT'

BEFORE: ORR, HARRISON AND PANTON, JJ.
SUIT . H=70 OF 1186

IN TIE MATIER of an Application by

~ UNITED MOTORS LIMITED and PACIFIC
HMOTORS LIIITED for leave to apply
for an Order of Certiorari

h N D

I THE IATTER of a directive given
by tle HINISTER OF INDUSTRY 71D
COIRERCE to the JAMAICA CONMODITY
TRADING COLIPANY LIMITED in ox
about August 1986.

Augh Small, 0.C, ard richard Small for first-named Applicant

J. leo-Rhynie, Q.C., and I, Shelton for second-named Applicant

R, Langrin, 0.C, ard D. lenry for linister of Industry & Commerce

17.X. CchinSee, Q.C. and John Vassell for Jamaica Commodity Trading
Compeny Limited. :

Heard: October 27, 20 and 20
i November 4. 5. 6. 7 and 27, 1986.

ORR, d.

This is aa Application by leave of tlalker, J. granted on tle
3xd October, 1986 f>r an order of Certiorari to quash a decision and/or
order dated 15th Aujust, 1986, of the Honourable Douglas vaz, linister of
Industry and Commex:e made under section 3 of thio Motor Vehicles (Sales
and Distribution) O:der, 19385, allocating approved motor véhicles to
dealers,

The backg:ound to the application is as follows:

1. The Applicants are motor wchicle dealexrs who lave
been in business for over fifty-five (55) and
thirteen (13) years, respectively, The first-
named applicant operates the largest service

centre in Jamaica.




\ 3717

2.

The linister of Industry and Commecrce is empowered
by the Trade Act to malie Orders providing, intex
alia, for regulating the importation, distribution,
purchase and sale of motor vchicles.

The Jamaica Commodity Trading Company, hercaftor
raferred to as the "J.C,T.C." is the sole specificd
importer of approved motor vehicles by virtue of
the provisiong of the aforesaid Motor Vehicles
(sales and Distribution) order.

From 1979 to 1984 tlere was a system in force for
the allocation of motor vcelidcles for use in the
U-Drive Trade. This allocation was bascd on the
quantum of foreign currency lodged in the. banking
system by the U-Drive operators in the preceding
year.

Under this system, 80% of tle allocation in foreign
currency vas divided among certain U~Drive operatoxrs
based on their foreign exchange lodgments and the
other 20% was designated for hardship cases and
now dealcrs.

The quotas for importatlon wewe given directly to

U-Drive operatoxs. This permitted the opecrators

to select the vchicles of their choice and place
orders for them through the appropriate Agent.

On the basis of this systam the first-named
applicant's market shares in the years 1902 to 1934
was 63%, 62% and 54% rospectively.

The second-named applicant;‘s ghare for thesc years
was 10.43%, 6,57% and 13.79% respectively.

Therc was no importation of motor vehicles for the
U-Drive Trade in 1985.

In Soptember 1985, the Government published Ministry
Paper Ho. 30 under the signaturce of the Honourable

Douglas vaz, Minister of Industry and Commerce.
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The lidnistry Paper set out the basic objectives
of :he policy relating to the importation of motor
veh .cles as naw policy guidelines for such importation.
Spe:ific reference was made to certain categories of
importers but not to dealers. These vere to be dealt
wit1 by the lbtor Vehicle Imports Cormittee under
Pollcy guidelines from the ldnistry of Industry and
Com nerce.

The programme for the importation of motoxr vehicles
was to be spearheaded by the iinistry of Cons#ruction
(icxks) in collaboration with other Hinistries and
Agents as part of an overall liotor Vehicle Import

Conmittee.

The Honourable Rnbert Marsh, hezcafter referred to as
"Minister itarsh” was the tiinister of State in the

Mlr istry of Construction.

Soretime in the month of May, 1906 at a meeting with
moior vehicle dealers, Minister llarsh advised that *
U,:. §4,000,000.00 had been allocated for the
importation of motor vehicles for use by the U-Drive
Tride for the winter season 1936 .- 1987 ard that tlo
deillers should negotiate with tlieir overseas principils
fo:: credit on certain specified temms.

Cr:dit offers were receilved by the dealers and
rerieved by Minister Marsh who instructed the dealers
to solicit oxders from the U-Drive operators, which
oxlcrs were to be submitted directly to him by the
U~Jrive opcrators,

Thre were no quidelines as to the size of the

al location for cach dealer or for each U-Drive
op:rator.

Th> Applicants secured orders for 784 and 501 motor

venicles rospectively., These oxrders were based on
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historical data and preferences which had been

shown in previous years for these motor vchicles.

At a meeting of dealers and operators on orxr about tic
15th Suly, 1986, Ministexr !larsh proposcd a change in
the system whereby vehicles would be allocated to the
dealers instead of to the U-Drive operators. This
proposal was rejected by a majority of the dealcers
and operatoxs who expressced a desire to retain the
system of allocation to the U-Drive operators.

Thie linister accepted tho decision and announced
that he would hold a mecting later that day, with
the operators, to decide on the allocation to them.
Subscquent to this meeting lHinister Marsh advised
the dealers that the allocatioﬁ would be made to

the dealers and not to the U-Dride operators.

At a subsecquent meeting linister Marsh advised tle
dcalers of their respective allocations. The
linister stated that the allocations were bascd on
orders which he said he had received from the
U~-Drive operators but “forcefully declined" to

show them when requestod so to do by the first--
naned applicants.

The allocation is as follows:

Imacutive Motors Itd. - $1,360,000
Crown Motors Ltd. - 1,280,000
John Crook Ltd. - 40,000
X.I.G. Ltd. - 40,000
bPacific lotors - 160,000
Premier Motors - 160,000
United Motors ILtd. - 920,000
Vehicles and Supplies - 40,000

The applicants have roceived approximately 23% and
% respectively of the allocation.

Executive Motors lLtd. and Crown Motors Ltd. have
received between them 64% of the allocation:

Exccutive motors having rececived approximately

33 - 34%.,
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pxecutive lotors Ltd. who are the agents for Mazdo
motor cars, have no sexvicing facilities at prescnt.
very few spare parts and lazda motor cars lave nct
becn imported for tle U-Drive Trade since 1979.
srzccutive lotors Ltd. has not inported Mazda nmoto:
cars sincc its incoxporation in 1982.

The first-named applicants haveo cbjoctod te tho

allocation. Lotters wexrc sent to idnister larxsh
and copied to ilnistor vaz. The Prime Minister
was also addresscd on the squoct. Thexe wore ng
replics to thesae lettors.

By letter dated l4th Augush, 1924, Ministor liarsh
wrote lidnister vaz stating that the J.C.7.C. was
unaware of the allocation and requested Minister
vaz to instruct the J.C.T.C. to have the necessary
contracts prepared. He set out the allocation
referred to above and dealt wit!: a further
2llocation to a Mx, iiclhiacl Stewart.

By letter dated 15th August. 1986, ilinister vaz
instructed the J.C.T.C. to proceed inmcdiately
with the ordering of the motor vehicles.

By lctters dated 21st August, 1986 the J.C.T.C.
adviscd the applicants of their respective
allocations. The letters made reference to the
letter dated 14th August, 1986 from Minister NMarsh.
The first applicant wroto the J.C.T.C. by letter of
the 25th August, 1986 in whicl the authority of
Minister Marsh to give instructions was challenged.
No reply was scnt to this lattor. Both Applicants
filed suit for an injunction against the Attornocy
General and the J.C.7.C.

hn Mffidavit of Mr. Paul Bllis, Managing Director of
J.C.T.C. sworn on the 4th Septonber, 1986 was filed

La

in the suit. Attached to the Affidavit was a copy
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¢ £ the letter dated 15th August, 1986 fron Ministex
Vaz to J.C,T.C, The applicants contend that this
““&@ vas the first intimation to tliem of the existence
¢ £ the letter.
~~~~~ . Several ¢rounds were filed in support of tlie application.
( y
<; I shall deal with {hem under three leads:
j. Illegality.
‘. Irrationality
. rrocedural Impropriety.

This metlod which was adopted in argument is consonant with tlo

@

approach of Lord Diplock in Council of civil Scrxvice Unions and others v.

Minister for the Civil Service /19847 3 All E.R. 935 where he states at

(:\‘ page 950.

“Judlcial review has I think developed to a stage
today when, without reiterating any analysls of
the steps by which the development has come about,
one can convenlently classify under three heads
the grounds on which administrative action is
subject to control by judicial review. Thre
first ground I would call "illegality", the
second “irrationality" and the third "Procedural
impropriety". That is not to say that further
developrent on a casa by case basis may not in
coursc of time add further grounds. By
"illegality” as a ground for judicial review I
mean that the decision-malicy saust urd erstand

e, correctly the law that regnlates hils decision-

([ making power and must give coffoct to it.
Vhether he has or not is par emucellence a
justiciable question to be decided, in tle event
of dispute, by those persons, tie judges, by
whon the judicial power of the state is
erercisable. "

1. Illegality
Two grounls were arqued:
(1) That the orxder of the [Hnister was unlawful and/or an abuse of
the power conferred on him by the Trade Act.

<M\X Section 3 of the liotor Vehicles (Sale and Distribution) oOrdoxr.

1985 reads thus:
"3, All approved motor vehicles shall be allocatod
among dealexs in such manncr and in such numbcrs and
subjecct to such terms and conditions as the linistor

may in his absolute discretion, determine. " (emphasis =dc. 7

e




In the (xder:

"rpproved motor vehicle” means a motoxr vehicle

imported into the island under credit facilitics

guarantced by the Govermment of Jamaica.

The complaint was that the tinister had no power to allocate any motor

vehicles unless tlose vehicles had actually beon impoxted into thc
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Island (emphasis :dded).

rurthexr, that thore was insufficicnt proof that the
facilities had becn guaranteed by the Government of Jamaica.
the Minister's puwiported oxercisc of Lis discretion in malking
allocation was ultra vires tle Order.

Mr. Lancrin referred to the definitions of “impoxt”
Yexport" in the T ade nct as follows:

"import" means to bring, or be concerned

bringing into Jamaica or the territorial

crodit
The xcicxe,

tle

and

in

waters

thereof, and "importation" shall be construcd

accoxdingly.

"export"” means to take, or be concerned in taking

out of Jamaijica oxr the territorial watoers

thereof,

and "exportation® shall be construed accordingly.

He also roferred to Section 8 of the Trade NAct which states

shat the Minister with certain exceptions, may, by order provide fo:i.

inter alia, prohiliting absolutely the importation or exportation of

goods and regulating tlie distribution purchasc or salec of goods or any

elass or description of goods.

He subnitted tiat the applicants placcd a restricted meaning

on the word "imported: vhich the Parent Act did not do.

In the (rder "Importer” means any person who imports

intc the

Island any motor ichicle for the purposc of sale ox distributicn vx_to

whom any such metcx vehicle is invoiced ox consigned for tlo said pur-

(emphasis addcd),

llaving 1cgard to the purposcs for which the Minister is cmpowcred

to make an Ordexr particularly for rcgulasting the distribution

of goods



and the definitidns of "import" and "importer”, I am of the opinion that
"imported goods" in ithe Order is not confined to goods which have
actually been import«d into the Island.

with rdgarc to the question of credit facilities, tlezre vas
an Affidavit from Glixia Priestly, the acting Permanent Secxetary in
tre Ministry of Indu:try and Commerce, that credit facilities hﬁq bean
guarantced with cert:in forelgn companios by thie Government of Jamaica
for the purchase by the¢ J.C,T.C., of a number of motor caxs.

I hold that this Affidavit provided sufficient proof that
credit facilities hac beon guaranteed by tlie Government of Jamaica.

This groun¢ therefore faills.

The second ground concerncd & breach of the maxim "delcegatus
non potest delegara".

It was subnitted that Minister vaz had delegated his powexs
to Minister Marsh without authority so to do.

Alternativcly, that Minister vaz acted under the direction of
Minister Marsh when e made the decision of the 15th hAugust, 1986.

It is to bc obscrved that tlv case differs in an impcr tant
aspect from those citad and referred to in argument. In all tlwese cases
there was some positivae atrof a Minister or other official on whom tho
power was conferred, for example, circulars, instructions or policy
statements, fronm which the Court was asked to infer that the pover lhad
been delegated.

In tlie ingtant casc rcliance is placed on tle condwet of lidnistcr
Marsh as alleged in the Affidavits, albcit uncontradicted, correspondonce
botween the first aprlicants and the iinisters, between the tdnisters
themselves, between tie J.C.T.C. and tle applicants and Affidav@ts filed
on behalf of the resporhdents.

Tha resolutlon of the issue of necessity involves drawing
inferences from the coinduct of the Minilstcrs as well as determining the
true meaniﬁg and inteition of the writors from the correspondenca.

It will be cocallad that the Ministry papor stated that the
programme should be sjrearheaded by thoe Ministry of Construction (liorks).

This apparently accouits for the involvement of Minister Marsh, the

EON
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Minister of State in that Ministry. Ho was Chairman of the Motox
Vehicles Sub-Cormit tec.

It is to be noted that there is no cvidence of any meetings
between Minister Viz and the dealers and/oxr operators. Coxrespondance
to Minister Marsh irom the first-named applicants was copicd to Lim
but there is no aviccnce of any reply thaxrcto.

The x@ wele varlous neetings between Minister Marsh and the
dealers and operatcrs as stated above.

By lette: dated 9th July, 1986, ilinister Marsh wrote the
first-named applicint as follows:

"Ir. Vernon Matalon

United Motoxs Ltd.

477 Spanish Town Ivad

Zingston 11.

Dear Mr. Matmlon,

Based on orders for your product, as set out in my
letter of July 2, your quota for importation of
vehicles for U=~Drive operators is Eight Hundred
and Eighty Two Thousand Dollars (US$882,000.00).
Orders for vehicles will normally consist of 50%
Class 'A' - 1300 c.o. and under 40% Class 'B' -
1500 -~ 1800 ¢.c. and 10% Class 'C' 1800 -~ 2000 c.c.

vehicles.

rlease contact the Jamaica Commodity Trading
Company to place your corders.

Yours truly

(Sgd.) Robert n. Marsh
tinister of State.®

and again by letter dated 16th July, 1936 as follows:
“1n1-. Vernon liatalcn
United liotors Ltd.
127 Spanish Toun Ioad
XITGSTON 11,

Dear Mr. Matalon

Further tc our lceting yesterday morning it was agreed

that Members of the U-Drive Operators representced by

¥, George Johnson, lr. Neville Millar, Iir. Victor

Green and Mrs. Joanne Dixon frem the U-Drive Associa-

tion and Mrs. Caimen Brown, Mr, Michael liller &and
Mr. Indlow Johnson from the Independent Operators

would moet with me in the aftcrnoon to arrive at a
decision, regarding the importation of liotor Vchicles

for their use,




w el

10.

As a result of this mecting, I am to advise you that
the decision reached by them was that the dealors would
be given a money quota based on orders already

'Q. pubimitted to the !btor vehicles Import Committeoc by
the U~Drive Operators. )

Your quota based on the percentage of ordexs roooived
for your product is $US 920,000.00.

Pleoase send in confixmation of your accoptanco from
your principals by ‘tele:xz' or in ‘writing' to me by
friday, 1Bth July, 1986 at 12 noon.

Yours truly

Sgd. Robexrt A. larsh
linister of State
chairman, iptor vVehicle Sub-Committee."

g Then care two important lotters. One dated l4th August, 1086

from Minister Marsh to iinister vaz rcads:

"Hion. Douglas Vaz
Q j Minister of Industry & Cormerce
4 tiinchester Road
KINGSTON 10.

Dear Minister vaz

Furthor to my copy lettor to the Prime Ministox of
August 8th I am advised by Jamaica Commodity Trading
Co. that they ara unaware of the allocations to the
Dealers for cars for the U-Drive Operators.

The bDealers ncoed to place these orders as cuickly as
possible for the cars to come in time for the Uintex

Season,
(" ’ } Would you bé kind cnough to instruct Jamaica Commedity
"’ Trading Co. to have the Contracts prepared; sc that tlc

cars can be orderecd.

Plcase soe below quota for Dealers based on prefexence
of cars oxrdercd by the Operators:

Istecutive liotors Ltd. - $1,360,000
Crown liotors Ltd. - - 1,280,000
Joln Crocol: Ltd. - A0 ,.GQ0
X.I.G. Ltd. - 10,000
Pacific Potoxe - 150,000
Prenmiexr lotors - 160,000
United Motors Ltd. - 920,000
Vehicles & Supplies .- 40,000
P
ﬁ\k ) Ix. Richard Stewart of Stowart's Auto Sales is to rc--

confirm the orxiginal prices of vehicles submitted by
hin. As soon as confimmation is received, a furtior
$350,000 will be allotted to him.

This has been confirmed by Bank of Jamalca.
Yours truly

(5gd.) Robert A. Marsh
.I-linister of state.

c.c. lix. L. levers, J.C.T.C.
Miss T. Grant, Tradec Board."
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The other dated 1fth August, 1986 from ilidnister vaz to ur. Paui Lllis,
Managing Director of J.C.T.C., xcdads:

"1r. Paul Ellis

llanaging Director

Jamalca Commodity Trading Company
8 Occan Boulcvard

() vingston Moll.

Deor Mr. Bllis:e

lotor vehicles for U-Drive Oporators
1986/87 Import Programma UCALL

Please proceed immediately with tle oxdering of
motor vehicles for the U~Drive Oporaters, in kecoping
with the contractual agreements cntered into between tic

operators and the respoctive dealers, and as rcflectoed
% in letter dated l4th lwgust, 1986, from the lon., Iobert
lfarsh to me, and copied to the Jamaica Commodity
Trading Company.

. I appreciate that you will need to consult with
< ': the !1inistry of Finance and the Bank of Jamaica, in
- finalising the ordexs since there are some imporxtant

aspects to be settled by tham, prior to your placing the
ordcrs.

Do impress upon the linistry of Finance and the
Bank of Jamaica, the nccessity of placing tle orders now,
if, as is our objective, the upcoming Tourist Scason is
to benefit by the strengtiiening of the present emaciated
and severely depleted flecaet of U~Drive motor cars. Ue
should nct loge sight of the fact that "later arxival"
of vehicles will not only adversely affoct the Tourist
Scason, but will most likely result in forfeiture of
contracts between the Operators and the Dealers, whereby
cars are unlikely to Dbc taken up after the peak of tho

Q ™ 'Secason’'.

Yours sincexcly,

(Cgd.) Douglas C. vaz
ldnister of Industry & Comerce.”

This is followed by letter dated 1vii aAugust, 1986 from lir. Ellis
tc the first-named applicant.,
"United Motors Limited
427 spanish Town Road
Zingston 11.

Q Attn: Mr. Vexnon pintalon

Dear S8irs:

Re 1986/87 lbtor Vehicle Import Progranmce
for the y-brive Industry

Is you arp awaro, the Government inteonds to purchase
vehicles valued at U3$4.0 million for the U--Drive Industry
for tle year 1986/87.
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Credit ofifers have been received Ffrom a finance
house at tle recuest of ycur principals for tlhe puwrciase
of Toyota veihicles valued at U5$920,000.

Enclosed are two draft contracts which will se:irc

as prototypes for the contractural arrangenents betuecn -

(a) Jcrc, thie supplier and the local dealcr; and
(b) JCcrc and the local dealer.
e are awaiting directives from the 1'OF and ilIC.

As soon as we obtain these, we will be in a vosition to
finalise the contracts.

If you should need further information on this
matter, please contact Mrs. Bette Grant-Otunia, Legal
officer.

Yours truly

(5gd.) Paul S. Ellis
Ifanaging Directox®

Tere 13 a letter dated 21st Rugust, 1986 from lix. Levers, tha
General Sales Maniger of J.C,T.C. to the first-named applicant.

"Mr. Vernon llatalon

United Motors Limited
427 spanlish Town Inad
Kingston 1l.

beaxr Sir:

uxther to a letter dated l4th August, 1936, from

Hon. Robert ijarsl, idnister of State, linistry of
Construction; advising of your allocation of iline
Ilundrad and Twenty Thousand U,S. Dollarxs (Ur$920,000)
for the purchase o Toyota Motor Cars for tle

U-Drive Industry 1986/87 import programne; T an to
request that you advise this Company of the quantitics
and specifications of ¥h» Moyota vehlcles you intend
to order to the oxtent of this value.

As you well understand time is of the cssence,
therefore, would you please be good enougl: to forwaxd
this advice to reach us by August 27, 1986.

If the advice is not received by this date, it will boe
assumed that you do not intend to take up the
allocation.

Regards,

Yours truly,

A V. Lovers
General Sales llanager”

To this the first named applicant replied by letter dated 25th August, 1986.
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“lx. A.V. Lavors

General Sales ianagox

Janaica Cormodity Trading
Company Limited

8 Occan Loulevard

I have your letter of the 21st August, 193C.

I am a little puzzlod by your refercnce to tlo lotterx
written by the Hon. Robert Marsh as this docs not
appear to comply with the provisions of the Trade Act
and the Order passed under that Act. prerhaplis you
could explain to us why the instructions are coming
from the Minister of State, in the Minlstyy of
Construction and not the Minister of Industry and
Commerce as required by the Trade Act and Pegulations.

As you are awarc, wc have constantly protcested the
proposed allocation which was being dealt witlh by

the Hon. Robert llarsh and the Motor vehicle Committcae.
e have constantly objected to the method of allocation
and copilos of our letters doing so have been sent to
your Company.

Because of your decision to allocate MNine Hundred and
Twenty Thousand Dollars United States Curroency
(U5$920,000) to Unitcd otors Limited in the facc of
our protest, wc will have to re-examine toe quantitics
and the specifications of the mumbexr and types of
vehicles to be offered by us and also to take advice
from our attorncys-at~Law, to decterminc whet is our
legal position in xclation +o the request contained in
your lctter of tie 2lst August, 1986. Taking botl
these factors into account, it is impossible to
provide the information by the 27th August, 1986
bearing in nind that your letter of the 2lst instant
only reached us on the 22nd hugust, 19286. le expeect
in the circumstonces that you will extend tle date for
providing the information beyond the 27th Jugust, 193G6.

Please let us havae your confirmation of the above and
of the extended date for providing the inforxmation.

Yours faithfully,
UNITED HMOTORS LTD.

VERNON C, MATALOWN
Executive Director."

Ministor vaz in his Affidavit sworn to on the 22nd october, 1585

( statas as follows:

"2, Th:t as Minister acting under powers conferred upon me hy
paragrath 3 of the sald Order, I approved the motor vehicle
allocation among dealers oh thie 15th day of Mugust, 1986 based

on the iollowing monctary quotas:

Executive lbtors Itd,

Crown Motors Itd.
John Crook 1tAd.
X.I.G. Ltd.
racific 1otors Ltd.

U:s,$1,160,000.00
1,280, 000.00
40,000.00
40,000.00
160,000.00
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Sremiex Motors - $160,000.07
United Motors Ltd. - 920,.000.00
Vehicles & Supplies Ltd. - 40,000.00
. dfi(”(e //;ﬂ
3. That in exercising ny disseo%ien'pursuant to tle said

0rder, I took into consideration, inter alia, the following
mattexs: s

These matters are not relevant hera.

"4, That at all material times I have been in close
consulil ation with the Honourable Fpbert Marsh, liinister of
State ind chairman, lotor Vehicle Technical Advisory Sub--
Commitiee who has consulted witli all the Dealers and U-Drive
Operators on my behalf,

5. That I have personally considered the representations
and colcerns of Dealers and U-Drive Operators and other
intere:ited parties in deciding the motor vehicles allocation.

7. That in the exercise of my discretion pursuant to thc
said O::der and in exercising judgment as a matter of policy
under ‘he aforesaid Order, I allocated motor vchicles to the
Applicints after due consultations and after talking into
considiration the concerns of all the Dealers including tlic
Appliciints and U-Drive Operators.

Mrxs Bl .is in an Affidavit sworn to on the 4th September, 1905

states at paragraph 7.

"That »n the 15th day of August, 1986, the Honourable
Douglis C. vaz, Minister of Industry and Commerce
notif .ed me in writing of the allocation for decalers
and dlrected that I immediately proceced with the
order ing of motor vehicles for U-Drive operators and
I am bliged so to do. " (crphasis added).

The following points were stressed in support of the argunent

for the applicants:

(1) Tie lotters from Ministcor Marsh to the first applicants
dated 9th and 16th July, 1986, purported to advise of
tacir allocation beforc lMinister vaz had approvod sucl:
allocation 6n the 15th August, 1986.

(ii) The letter from Mr. Ellis dated 19th August, 1986 madc
n> rcfercnce to the allocation which Mr, Ellis statoed he
ad received from the 15th August.  Further the
£ tatoment that he wags awaiting directives from the
!.I.C. (wvhich it is agreced refers to the Ministry of

Ccmmexce) was inconsistent with the receipt of instructions
contained in the lotter from liinister vaz of the 165th

lugust,

|

|
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(1ii) The "peculiar circumstances®, according to
lir. Leo~Rhynie, in whicl: the letter dated 15t!l
August, 1986, from Hinister vaz came to tle
attention of the applicants. The first applicant
by letter dated the 25th August, challenged the |
authority of Mr. Marsh, No reply was received @
and it was not until the suit was filed that
disclosure of the letter was made in Ix. Ellis’
affidavit of the 4th September, 1986.

It was s;ubmitted that the inescapable conclusion was that it was

Minister lMarsh who made the allocation, ifuishcr Vaz was a merc "rubber
stamp".

Mr. ILanjrin submitted that there was no delegation by ilnistex
vaz. He drew atteition to the Affidavit of iHinister vaz in which le |
stated that he approved the allocation and lad consultations witli the
parties concerned. (emphasis added).

He submitted that Minister Marsh was a mere agent of idnister
vaz and that no inierences from Minister iRrsk's conduct ner frem the
correspondence cou..d over-ride the sworn evidence of Iinister vaz.

Mr. Vasiicll submitted that delegation of duty and acting
under dictation we':e concepts which could not be conclusively inferred
from the acts or u:terances of the alleged delegate. Both concepts
require a positive dclegation and a positive abdication in favour of
another, That de .egation must reside in some act of the delegating
power and no such icts were disclosed in thewévidence.

Further that the word approve connotes a conscious cloice by
the Minister. (enphasis added).

Alterna:zively, he submitted that if tle Court finds that there
was a delegati@n, a1 power to delegate could be impliod even though the
Trade Act does not confer the power.

Referanse was made to Professor lade's Administrative Lau

4th edition at pag2 307 where he statcs:
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iconvenience and ncecessity often demand that a
public authority should work through comnittecs,
executive officers and other agencics. Tle law

.”‘!' makes little difficulty over this provided that

the subordinate agencles merely recommend,

leaving the legal act of decision to the body

specifically cempowered. It is obvious that in

many such situations the rcal discretion will bhe

S cxercised by the agency that recommends, and
that in substancc the law allows this function
to ba delegated. Mevertheleoss, it is moxe than
a matter of observing legal forms. The valid
cxercise of a discretion requires a genuine
application of thc nind and a conscious clicice
by the correct authority."”

()

Paragrash 3 of the Ordnr states that all approved notor veh:idcles

”’!‘ shall be allocated . . . . . . & & in such manner . . . . . .

.
.
»

(»al

as the Minister mas in his absolute discretion determine. (emphasis added).

(j“ The Onf ) rd finglish Dictionary defines “"determine” -

“To settla, decide, come to some conclusion,
give a decision."

The Hinlstexr states "I approved the . . . . . . . allocation”,
The sam3 dictionary defines "approve" -

"To confirm authoritatively; to sanction”.
I am of the opinion that "to approve" requires a genuine

application of the mind and a conscilous choice by the person approving.

. Ministe: Vaz states that at all materlal times he was in

— close consultation with !dnister Marsh. (cmphasis added). The sequencc
of events indicate that there was time for éonsultation. In addition,
he stated what mat:ers he toolk into consideration.

Assumingy Itr. Ellis i3 in eryor as to the date on which le
received thae lette: of the 15th August, from liinister vaz, the fact is ti.at
in his (Ellis) let:er of the 2lst August, he carried out the instructions
contained in IHdnis:cxr vaz's lettor. idnister Marsh, himsclf, reccgnirzed

. in his lotter of tie ld4th that he could not give any instructions to tiwc
J.C.T.C., the sole spccificd importer concorning the allocation.
From th2 evidence I hold that tlere was no delegation of powe-

by Minister vaz to llinister Marsh.

In my odinion the question of acting under dictation of another

does not arisc in this casa.




and at page 312.
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"Implied power to delegate is not commonly found

in peace time legislation. Under wartime powcers.
which are necessarily very wide and which
necessarily demand ruch delegation and sub--
delcgation, the implication is almost irresistible.”

I accept the above statements as corrcctly rcpresénting tlc lavw,

I hold
discretion of the
Ministor himself.

In the

2. IrrationaliEX:

that the determination of the allocation in tle ahsolute

‘inister is a decision which mist bw made by tle

:ircumstances no pouver to declegate can be iunplied.

Loxrd Dbislock in C.C.5.U. v. linistor for the Public Scxvicc

<;,f supra said at p. 951

By 'irrationality' I mcan what can now be
succinctly referred to as 'Wednecbhury
unreasoncbleness' (see Associated Provincial
Picture House Ltd. v. Vecdnesbury Corp /1947/
2 All ER 680 £}94§/ 1 B 223,) Ié,géplies to
a deocision so outragcous in its of
logic or of accepted moral standards that no
sensible person who had applied his mind to
the question to be decided couldhave arrivad
at it. ‘whether a decision falls within this
category is a question that judges by theix
training and expcricence should be well equipped
to answer, oxr elsc therxao would be somcthing
bhadly wrong with our judicial system . . . . . .
‘Trrationality' by now can stand on its own
fect as an accepted ground on which a decisicn
may be attacked by judicial xoviow."

In tho ame case Lord Roskill said at page 953.

“Thus far this evolution bhas cstablished that
executive action will be the subject of judicial
review on three scparate grounds . . . . . . . .
'The second is where it exercises a pover in so
unreasonable a manner that the execrcisc heccones
open to revicw on what are called in lawycrs'
shorthand, Wedncesbury Principles (sce Associated
Provincial Picturc Houses Ltd. v. Wednesbuzy
Corp. /1947/ 2 nll ER 630, /1948/ 1 KB 223.)"

These tio statements fomed the Imcia of +he grounds under ti i

heading, viz.

(1) Thit the decislion was so unreasonable that no reasonable

auf hority would have made it, and

(2) Thit in making the decision the Minister took into account

iri1elevant matters or failed to consider relevant matters.
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Professoxr Smith in his Judicial Revicw of Administration

Action 4th edition at page 309 states: )

“An authority instructed with a discretion must
not, in the purpoxted exercise of its discrection,
act under the dictation of another body or
person'.

He give!: examples of one authority acting under the dictation

of another as in H Lavender and Son Ltd. v. linister of Housing and

Local Government /:970/ 3 All ER 871 whexe the Minister of Housing and

local Government rafused planning pernission on thelground tha£ tle
Minister of Agricul tura objected to the proposcd use for agricultural
reasons.

In the :nstant case the HMinister of Industry and Commecrco was
not concerned with the policy of any othexr liinister.

Assuming my conclusion is incorroct, I shall deal with tlc
alternative submis:iion of an implied power to delegate.

Mr. Leo- Rhyniec submitted that the Courts are reluctant to imly
a power to delegat«., Such a power will not normmally be implied where the
power is legislative or judicial or affects private intcrests. The
power under the Orier was leglslative and the discretion judicial. Te
order created offercas and prescribed ponalties for such offences.

In Halskury's Laws of England 4th edition volume I at page 32

the learned author statos:

"There 18 a strong presumption againgt construing
a grant of lagislative, judicial or disciplinary
power as impliedly authorising sub-delegation:
and the same may be said of any power to the
oxexcigse of which the designated body should
address its own mind."

Professcr_Wade in Administrative Lew 4th odition at page 310

states:

"The decisions in fact show that the courts do not
normally allow the delegation aven of administrat?
functions if they involve the exercisc of discx:
There is no gencxal principle that administzati-
functions are delegable. The principle is xathor
that, whore any sort of decision has to L made,
it must be made by tho authority designated by
rarliament and by no one elsce."
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Under ground (1) it was submitted =~
mdl' (1) thect the allocation to Executive Motors Ltd. was unfaixr
| within the terms of the linistry Paper;

(2) thet the linistor had substituted an arbitrary syston
<;/) of allocation that was discriminatory and less

bar eficial to the public than the one which had existed

beiorec.
Attenticn was drawn to the following:
(L) Thet Ixecutive Motors Ltd. and Crown lMMotors Ltd.
m roc cived approximatcely 64% of the allocation;
(2) thit both companies arc owned and controlled by
Mr. Desmond Panton a fact which the Ministoer must
Q | have lknown or ought to lave ascertailned;
(3) thit 1lazda motor cars had not bcen imported into tle
Is. and since 1979, yot thore was an allocation of
56! wvhich was contrary to the stated objective in
tho Hinistry Paper of reducing tha proliferation of
malies and models of cars imported into the Island.
Mr, Lanirin submitted that the discretion of the Minister was
( absolute and unfeti.ocred, that the Court should not interfere unless the
| decision was outrarjeous under the Wednesbury principles.
Betwaon 1979 and 1984 the allocation of motor vehicles for tle
U-Drive Trade was Hasad on the foreign oxchange earnings of tle U-Drive
operators.
It was 1ot stated nor suggested that tle amount available fox
allocation in 1985 was bhased on these carnings.
The Mot>r Vehicleos (Sale and Distribution) Order of the
22nd February, 1985, provided that the allocation would be in the absclut.
discretion of the 'Hdnister.
The Ministry Paper, published in Sentember, 1985 establislv
no critaeria for tha allocations. It statod tiat the basic objectives
must be directed towards the most efficient use of foreign exchange and

established a ceiling for the engine capacity of imported motor vehicles.
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It is asparent that in 1986 the allocation was ﬁade on a
different basis from that prevalling previously. Minister Marsh statod
that it was based on orders recelved from U-Drive operators but discloscd
no formula ox proportion for the allocation.

The fac: that the Applicants have received a smaller cuotn
than that recelved in prcevious years is nct in the circumstances nroc’
of unrecascnablenes:! or unfairness of tle allocaticn.

It bhas 1ot been demonstrated tint the tourist industry or tle
public will suffer as a rcsult of the allocation.

The allocation concerns sight (8} models of motor caxs. In
the absence of eviticnce as to the number of models existing before tle
allocation and eviidence of any reduction in tle number of models impoxted,
it i1s impossible tr contend that the introduction of Mazda motor caxs
could result in a jroliforation of models,

I find 10 nerit in this ground.

The scccnd ground rolgtes to the execrcise of the iinistew's

discretion.

It was submitted that the linister had failed to takae into
consideration the nost relevant factors and the policy and criteria in
the Ministry Paper.

A critical examination wag made of the matters stated in tle
Affidavit of Minister vaz.

The fallure to wention the Ministry Paper was criticiscd.

Mr. Langrin's reply with whicli I agree, was that tlerc vas
nothing in the Affilavit yhich was inconsistent with the tinistry raper.

Pe Afffdqvit of llinistor vaz

Paxagraph 3 (a) was unobjectionable.

3 () the transpor@t!.op needs of the tourist industry,

It was sibmitted that #he tinister must have ignored tle oxdcrs
cbtained by the applicants puxsuant to the directive of ministor Maysh.
The refusal of Ministor Marsh to Mhow the orders he received and tle

absence of any explination foX suoph refusal led to the conclusion that tho
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Minister had failed to take into account the likelihood if not impossibility

of obtaining a prc ference for Mazda cars which had been absent from the
U-Drive Trade since 1979.

I am of the opinion that the Ildnister was under no obligation
to show the ordors. These orders werc o part of business dealing
between the dealexrz and the operators. I am unable to appreociate this
criticism. The ¢ealers wore instructod to solicit orders from tle
oparators. This was done. on wvhat basis is the unlikelilioed orx
inposgibility of rreference for Mazda cars posited?l

3(c) 1Tne prices of the difftrcni iypus cof vehicles

The criticisnm was that the Ministor failed to comparc the
prices of the Toyota "Starlet" and "Sunny" motor cars which were comparable
to the Mazda cars. That the comparison was deliberately done to Justify
the allocation,

Apparan:ly, there is conflict as to what types of vchicles
are comparable., Tic¢ Applicants contend that the "Starlet” and “Sunny®
are comparable wit: the lazda. The iHinister appears to be of a
different opinion,

Hawever the approximatce prices of the "Starlet™ and “Sunny® as
stated in the Appl cants' Affidavits are $72,000.00 and $74,000.00,
regpectively, greai:exr than the Mazda at $70,000.00.

The pol..cy stated in the idnistry Paper was "directed towards
the most efficiont use of foreign eixchango for imports of motor vehicles®.

The criiicism is unjustified.

3 (d) "nic need to balance compceting interests.

This wa: categorised as an improper and unlawful excreisce of his
discretion. The :llocation of $2.6 million out of $4.0 million to
Executive Motors Iid. and Crown Motors Ltd. which are both ownod and
controlled by Desrwnd Panton was & flagrant and pulpable imbalance. ~

This criticism confuses tha porceived resglt of thé cxexrolse

of the discretion vith the discretion itself.

The lidnister states he tock this factor into consideration.

% jad:}é\
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In oxder to arrive ot an eguitable distrxibution of a fized allocation,

regard should be had to balancing competing interests.

3 (e¢) Nouse of the systen

An ingciious argument was advanced to the effect tlmt the

Minister in this jaragraph and by reference to paragraph 3 (a) supzra;

had found the applicants guilty of abuse of tle systom without having

afforded them an oportunity to be heaxd.

If the Ilinigter became aware of possible abuses of tho

system it would be a dorelicticn of duty if he failed to consider such

abuses and take th? necesgsary measures to proevant them.

has made no allega:ion against the applicants.

Ioxd Grene, M.R. in Assoclated Provincial Picturc licuses Ltd.

The 1dnister

139F

Wednesbury Corpora:ion /1947/ 2 ALl ER 680 said at page 682.

"In the present case wao have heard a great deal
about the meaning of the word 'unreasonabla',
It is true the discretion must be exercised

reasonably. tthat does that mean?

Lawvycrs

familiar with the phrascology commonly usad
in relation to the extrcise of statutory

discretions often use the word

in a rather comprehonsive sense.
used as a genceral description of the things tlat
st not be done. Tor instance,

'unreasonable’
It is frequently

a persen

entrusted with a discretion rmust dircct lLinscll
properly in lawv. e st also call his cun
attention to the matters which he is bound to
consider. He must cxclude from his cconsidera--
tion mattors which are #xxbloventto the mattol
that he hasz to consider. Tf he does not chay
those rules, he may truly be said, and often is

said, to be acting ‘unreasonably’'.
you nay have scretl:ding so absurd that no sansible

Similaxly,

person could ever dream that it lay within the
powers of the authority. Warrington, L.J.,
I think it was, gave the example of the red-

haired teacher, dismissed because she had red hairx,
That is unrcasonable in one sense.
sense it is taking into consideration cxtrancous

In another

matters. It is so unrcasonable that it niglit

almost be' described as being done in bad fait!.
In fact, all these things largely fall undexr onc

head. ™

It has rot been demonstrated that Ministor Vaz acted unrcasonably

This ground also f:ils.



23,

3. Procedural Iipropriety

1)

(2)

The grcunds under this head may be summarised thus:

"'he refusal of Minister larsh to show the orders he
1eceived when requested so to do by the first.named

¢ pplicants.

rl:ia las already been dealt with under tle pxovious lead.

'@ frustrated legitimate expectations of the ap-licantso.

Loxd M asexr who gavé the opinion of the Judicial Comnittee in

Attorney General ¢f Hong Xong v. g Yuen Shiu /19837 2 All ER 346 said

at 350:

()

"The narrower proposition for which the respondent

contended was that a person is entitled to a fair
hearing beforo a decision adversely affccting his
interests is made by a public official oxr body. if
he has 'a legitimate expectation' of being accorded

such a hearing. The phrase 'legitimate oxpectation'

in this context originated in the judgment of ILoxd
Denning MR in Schmidt v. Secretary of State for
lome Affairs /1969/ 1 All ER 904 at 909, /1969/
2 Ch 149 at 170. It is in many ways an apt onc
to express the underlying principle, though it is
somewhat lacking in precision. In Salemi v.
Minister for Inmigration and Btimic Affairs (lb. 2)
(1977) 14 ALR 1 at 7 barwick CJ construed the vord
'legitimate' in that phrase as expressing the
concept of 'entitlenant or recognition by law’'.
So understood, the expression (as the learned Chief
Justice rightly obsecrved) 'adds little, if anything
to the concept of a right'. wWith great respcct
to the learned Chicef Justice, their Lordships
consider that the word 'legitimate' in that
cxpression falls to be rcad as meaning 'recasonaile!'.
Accoxdingly ‘legitinate expoctations' in this
contuxt are capalblc ol including enpectations
uilel go boyond cniorceablo legal rights, provided
they lave some rcasonable hasis: seec R v. Crininal
Injuries Compensation Doard, ex p Lain /19677 2 11l
ER 770, /Y9677 2 Qb 864. So it was leld in
R v. Hull Prison Doard of Visitors, ex p St. Germain
(0. 2) /T9797 3 Bll mn 545, /T9797 1 WLR 1401 that
a prisoner is cntitled to challenge, by judicial
reviow, a decision by a prison board of visitors,
awarding him loss of remission of sentence,
although he has no legal right to remission, bhut
only a reasonabhle erpactation of receiving ittt and
"the ¢xpectations may be based on some statencn:
or undertaking by, or on behalf of, the public
authority which has the duty of making the decision
if the authority has, through its officexs, acted
in a way that would make it unfair or inconsistent

with good administration for him to be denied such
an injury."
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In Courcil of Civil Service Unions and others v. ldnister for

“4!5 the Civil Serxvice /Y9947 3 All ER 935 Loxrd Frascr reltorated the concept

at 943 - 944,
<im“ Loxd Dislock said at 949:

"o qualify as a subject for judicial reviecw the
dacision must have conscquences which affect somc
person (or body of persons) otler than tio decision-
maker, although it nay affect him too.- 1t rust
affect such other person either (a) by altcering
rights or obligations of that person which are
cnforxceable by or against him in private low or
) by depriving hin of =rme benefit or advantage
which cither (1) he has in the past beon permitted
m by the decision-maiexr to onjoy and which he can
legitimately expect to be permitted to continue to
do until there has been communicated to him sone
rational ground for withdrawing it on which he
has been given an opportunity to comment ox (ii)
<:“\ he has roceivaed assurance from the docision-

. maker will not be withdrawn without giving hLim
first an opportunity of advancing reasons for
contending that they should not be withdrawn.

(X prefer to continue to call the kind of
expactation that qualifies a decision for
inclusion in class (b) a 'legitimate expectation!
rather than a 'reasonable expectation’, in oxder
thereby to indicate that it has consequences to
which effect will be given in public law, vherxcas
an expactation or lLiope that some benefit or
advantage would continue to be enjoyed, although
it might well bé entertained by & 'reasonable’
man, would not neccessarily have such consequences.
The recent decision of this House in Findlay v.

(“x§ Sccretary of State for the Home Dept. /IDC4/

S 3 All ER 801, /Y9847 3 WLR 1159 prosents an
axample of the latter kind of expectation.
"Reasonablae' furtharmore bears different meanings
according to whetlier the context in which it is
bheing uped is tlat of private law or of public
law, To eliminate confusion it is bost avoided
in the latter.)®

and Lord PRoskill szid at 954:

"The particular manifestation of the duty to act
fairly which is presently involved is tlhat part
of the recent evolution of our administrative
law which may enable an aggrieved party to evole
R judicial reviaew if lia can show that he had
(j'\ 'a yoasonablo expectation' of some occurrence or
e acttion proceding the decisioicomplained of and that

thag 'redsonable cipectation' was not in tho cvent
fulfilled.

The introfuction of the phrase 'roasonable
expactatisn' into this bruiich of cur administrative
law appears to owae its origin to Ioxd Denning iR

in Schmidt v. Secretary of Statc forxr Home Affairs
/T9697 1 AR} ER 904 at 909, /I9697 2 Ch 149 at

170 Twhen h@ used the phrase 'legitimate espoctation').
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Its judicial evolution is traced in the opinion of
the Judicial Committee delivered Ly Loxd rraser in
A ~ G of Hong long v. Ng Yuen Shiu /19837 2 All ER
346 at 350-351, /T9837 2 AC 629 at 636-638. Though
the two phrases can, I think, now safely be treatcd
as synonymous for the reasons there given by my
noble and lcarned friend, I prefer tie usc of the
adjective 'legitimate' in this contexnt and use it
in this speech even though in argument it was the
adjective 'recasonable'! which was gerprally used.
The principlc may now said to bo firmly cntronched
in this branch of :the law. As the cases slLowi,the
principlc is closcly connected wiih  ‘'a right 0 be
heard'. Such an expectation may tale many forms.
One may be an cxpoctation of prior consultation.
Anothor may be an expectation of being allowed timc
to make representations, especially whore the
aggrievaed party is secking to persuade an authority
to depart from a lawfully established policy
adopted in conncction with the excrcisc of a
particular power bocause of some suggested
cxceptional reasons justifying such a departure.™

Mr. Smal! submitted that legitinate expactations arose from!?
(L) The Ministry Paper
(2) The Policy in force from 1979, and

(3) Representations made by Minister larsh
on behalf of rinister vaz.

(L) Th: Ministry Paper d4id not establish criteria for tho
allocation of nwoto : vehicles. It sotsout the objectives of tle policy
for importation anil the methods of acliieving such objectives.

In the 1 ght of the passages quoted above, it is difficult to
appreciate what lejitimate expectation accrued to the epplicants.

(2)  Th: policy in forcc from 1979

The Affiilavit of My. liatalon for tle {first--named opplicant

states at paragrap.: 18°
“"Based on tle represcntations made by t!c¢ linistcx
of State to the dealexs that allocations would e
based on orders received from U-Drive opcrators,
the first-named Applicant was led to belicve tihiat

the allocations would be made pn the actual ordexs
recelved. (emphasis added). *

Mr. Sinc..air for the sccond-named Applicant states at

paragraph 14 of hi. Affidavit:

"Tho Minister of State advised that important
consideration for allocation would lie in tle
'A' forms submitted and the preference for
various make (gic) motor vechicles.?

I4eO
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Mr. Chin See submitted, in my viou correctly, that this
expectation was no nore than a frustrated expectation which is not o
ground for judicial review,

(3) In my opinion the only legitimate expectation was thzat
which arosc from t!:2 mecting on or about the 15th July, 1986 at
which Minister lMars: accopted the decision to make the allocation to
the‘U—Drive operato :s.

A meetiny was to be held lateythoat day, to which the appliconte
were not invited,to decide on the quantum of the allocation. At this
meeting the decision was reversed and the allocation would now be nade
to the dealers.

This lat:er decision was in keeping with the motor vehicle
(Sales and bDistribu:ion) Order 1985 which provided that the motox
vehicles shall be a .located among dealers.

Minister Marsh advised the applicants of the change. Theix
representatives worn present at a subscquent meoting with Minister lixsh.
They were affcrded ‘he opportunity to make representations. The first-
named applicants racmested the Minister to show the orders, he xrefuscd.
The first-named app..icants sent letters to linister Marsh, some were
copied to Minister vaz. Tho Prime llinistexr was addressed on tle
subject, The fina!. determination of the allocation was made on the
15th August, 1986, c¢nc month after the decision was taken.

The appl: cants were not denicd a faix hearing. Tinre was

no procodural improjricty.

For thesc roasons L yolld Aismiss +n application.
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- HARRISON,J

This is an application to the Full Court by United Motors
Limited and Pacific Jotors Limited (hereinafter called the Applicants)
(:t> for an order of certiorari to bring up and quash a determination of
- the Honourable Minister of Industry and Commerce (hereinafter called:
the Minister) contained in a letter to the Jamaica Commoditﬁ Trading
Company (hereinafter called the JCTC) dated the 15th day of August,
1986 and which refers to a letter dated the j4th day of August, 1986
"”E:: from the Honourable {inister of State in the Ministry of Construction
(hereinafter called the Minister of State), in respect of the

allocation of quotas for the importation of motor vehicles for use in

<:!) the "U-Drive" industry.

The facts ire as follows:

Since 1979 and prior to 1985 because of the limited amount
of foreign exchange ivailable for the importation of motor cars, a
sysfem was imtroducel, whereby the fund available for this purpose -
for the U-Drive $ndustry - was divided proportionately among U-Drive
uperators in relatioa to the amount of foreign exchange earned by the
said operators in th: conduct of his business during the previous year

. and verified by the 3ank of Jamaica as lodged in the bank. There was
no provision of such funds for the year 1985.
The Motor /ehicle (Sale and Distribution) Order, was made
and brought into for:e as from the 22nd day of February, 1986 under
the provisions of Se:tion 8 of the Trade Act.
At a meetiang in May, 1986 between the Minister of State and
certain dealers in tie motor car industry, including the applicants,
the said Minister of State advised them that the sum available for the
&_ﬁf ,,,,, importation of motor cars for the U-Drive industry was US%4,000,000.00
and that they should negotiate with their respecti#e overseas prine;pot5
for credit on certain specified terms.

On or about the 3rd day of June, 1986 there was another

meeting between the VYinister of State and the dealers when the credit
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nffers were reviewed

On or abou: the 11th day of June, 1986, there was a further
meeting between the t:ame parties; the credit facilities of the first
applicant were discusised and the Minister of State instructed the
dealers that they shculd solicit orders for motor cars from U-Drive

operators which ordeis were to be submitted to him, the Minister of

State by the U-Drive operators directly., The said Minister represented

to the dealers that 'allocations would be based on orders received
from U-Drive operatois."

The first r1amed applicant secured 748 orders for motor ears,

The second named applicant secured 501 orders for moter ears,

On the 15t} day of July, 1986 at a meeting of dealers,
U~Drive operators anc the Minister of State, the said Minister of State
proposed '"a change ir the system of allocation of motor vehicles for
the year 1986 wherehy motor vehicles would be allocated to the dealers
instead of to the U-Irive operators,' which was earlier oWjected to hy
the first named applicant.B:r a near majority. €his proposal was
rejected by the Jealers and operators who advised the Minister of State
that they wished the system in use from.1979 whereby motor vehicles
were allocated to the U-Drive operators directly, be retained., The
Minister of State accepted the decision of the dealers and operators
nlike to retain the existing system."

A second meating was held on the same day in the afternoen
between represextatives of the U-Drive Associatimn and the said
Minister of State,

Both applicants allege that at the first meeting held on the
said 15th July, 1986, "all persons present at the meeting including the
Minister of State understood when the adjournment was taken that the
gole purpose of the further meeting was to make the allocation."

Suwsequently, the Minister of State advised the deglers that

alleacation of moter vehicles would be made to them, the deanlers.

e

3
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At a fur 'her meeting, the Minister of State advised the
dealers of their rispective allocations, based on orders which he
had received from \I-Drive operators.

The firs: named applicant who during the years 1982 to 1984
had received 63.3%  62.1% and 54.4% approximately of the market, was
now allocated "23% of the total demand."

The second named appiicant who feor the s21d qucted periad
had received 10.4%, 6.57% and 13.79% approximately of the market:
was now allocated 'L4¥ of the total demand,"

Nine (9) dealers in all received allocations; this ikeluded
a Mr, Richard Stewzsrt who received an allocation of U53355,00‘.OQ
which effectively increased the sum available to ﬁs%h,}Sﬁ,ﬁbﬁ.O"o

The first named applicant has haocn engaged in business as a
motor car dealer fcr 55 years, is the sole agent for Toyota moter cars,
has servicing facilities for the said cars and a steock of spare parts
therefor. in excess of $10,000,000,00.

The secord named applicant has been engaged in a similap
business for 13 yezrs and are the sole agents for Nissan motor vehieles,

| At a meeting in July, 1986 the Minister of State told the
dealers that the allocations were based on the copy orders which he
had received. FEact applicant alleges that this statement '"was in
direct conflict with the signed orders ... received" Wy the said
applicant. The first named appliesant requesfed the saild Minister of
State, in the presence of the dealers and operators, to disclose the
orders upon whiech he allegedly based his decision, and "The Minister
of State forcefully declined to do so."

Each applicant complains that he has never seen the orders
"used as a basis fcr making the allocation,"

Crown Motors Limited; one of the motor car dealers,
inserporated in 1981 are the agents for Honda motor cars and received
32% af the allocation.

Executive Motors Limited, incorporated in 1882 are agents

for Mazda motor cars and reeeived 34% of the allocatisn,
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Mr. Desmond Panton is the majority shareholder in each of
the said companies rhich together received over 63% of the total
allocation,

No Mazda notor cars had been imported for the U-Drive
industry since 1979.

In Septemoer, 1985 the Minister had published a Ministry
Paper No., 30 settinz out the motor vehicle import policy and
objectives, naming the composition of a Motor Vehicle Imports Committee
and its functions, and stating that "this programme should be
spearheaded by the 1inistry of Construction (Works) in collaboration
with other Ministri:s and Agencies as part of an overall Motor
Vehicle Imports Comnittee."

The JCTC Ls the only authorised importe£ of motor‘vehicles
into Jamaica,

The Minister of State, describing himself as '"Chairman of
the Motor Vehicle Sib-Committee' wrote to Mr. George Johnson, President
of the U-Drive Assosiation, by letter dated the 12th day of June,1986,

stating, inter alia,

"Further to our meeting yesterday and after
discus3sion with the Motor Vehicle Imports Committee
the de:ision was taken that US Dollar earnings will
not be used as a means to determine motor vehicle
allotm:nt to U~Drive Operators ... the following
method set out will be applied +..., U-Drive Operator
is to submit to me ... a total list of all units
acquir:d by his company in 1985 .... The operators
must, Lln order to qualify for allotment must
substaatiate their .., arrangements with reputable
financial institutions .... Allocation to operators
will b2 considered on the basis of a percentage ...
total vehicles placed in their fleet during 1985."

This lett:r was copied to, among others, "Dealers, J.C.T.C.,
PeS. Ministry of Traide and Minister Vaz."

One of th: functions cited in Ministry Paper 30, is that the
Motor Vehicle Imports Committee "will also from time to time, review
distribution arranga:ments betweén dealers, ... 2nd make appropriate

recommendations as {t sees fit,"
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Mr. Patrick Rousseau, Chairman of the first named applicant

wrote to the Minister of State by letter dated the 15th day of

June, 1986 in which he stated, inter alia,

"ITear Minister,

For the third consecutive time, this
Ccmpany was faced with an attempt to change
the rules and exclude us from participating
in the import of motor vehicles to Jamaica.
We have disputed and resisted all previous
attempts and feel obliged to state our case
and continue to vigorously resist any
attempt to exclude us from a position which
we have earned over the years,

LN W

The first attempt to change the quota
basis took place in 1983 ....

The second attempt was in 1985 ... which
we considered drastic and unfair and protested
vizorously. A letter dated the 8th February,
1935 from Mr, Vernon Matalon to Minister Samuda

glres a picture of our objections.

eseeo As long as there is inadequate foreign
ex:hange and therefore no free market; then a
system of allocation of imports by quota should
coittinue in force and be established on existing

acepted principles ...es

We disagree with the proposed approach and
gu;;gest that you follow your Government's stated
po..icy of operating as close to a !'free market!
as is possible in the circumstances. What we
propose is that the quota system as applied in

the past be continued by you for 1986 ...."

This lei ter was copied to the Honourable Douglas Vaz, the

Permanent Secretaiy, Ministry of Trade, JCTC and U-Drive Operatora,

among othera.

Mr. Routseau in the said capacity wrote again to the Minister

of State, a letter dated the 7th day of July, 1986, stating inter alia,

"Firther to our letter of the 4th July, we

are vritipng to comment on two (2) further issues,

Belore doing so however, we would like to

point out that we object vigorously to a quota

being allocated to our Company instead of the

U-Drive operators. Such procedure lends itself

to inproprieties and suggestions of improprieties

by tle trade, "

This letter was copied to the same said parties,

Apprreatly

there were no replies by the Minister of State to any of Mr. Rousseau's

letters,
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He again wrote to the Minister of State by letter dated
the 16th day of July, 1986 referring to the meeting of the 15th day
of July, 1986 with the dealers and U-Drive operators, recited the

decisions taken at the said meeting and said:

"The persons who met with you in the afternoon
e+ Were there for the sole purpose of advising
you or the formula to be used in allocating the
quota to the U-Drive Operators, They had no
mandate or authority to decide on who should get
the quotas. That decision had already been made

by the vast majority at the meeting in the morning
and accepted by you.

A ctange of the method of allocating the quotas
without any reference to a meeting of all the
parties (dealers and U-Drive Operators) would be a

breact of the principles of natural justice and
non-democratic.

We call on you to withdraw your letter of July 16,
1986 since you are aware that Mr. George Johnson et
al have no legal authority to agree to any such
decision with you on behalf of the group."

Mr. Rousseau wrote a second letter dated the 16th July, 1986

to the Minister of State maintaining the same posture.
There does not seem to have been any replies to

Mr. Rousseau's letters of the 16th day of July, 1986.

The Minister of State by a letter dated the 14th day of

August, 1986 to the Minister stated:

"Dear Minister Vaz,

Further to my copy letter to the Prime Minister
of August 8 I am advised by Jamaica Commodity
Trading Company that they are unaware of the
allocations to the dealers for <ars for the U-Drive
Operators.,

Would you be kind enough to instruct Jamaica
Commodity Trading Company to have the contracts
prepared, so that the cars can be ordered.

Please see below quotas for Dealers based on
preference to cars ordered by the Operators:

Executive Motors Ltd - $1,360,000
Crown Motors Ltd - 1,280,000
John Crook Ltd - 4o ,00u
K.I.G. Ltd - 40,000
Pacific Motors - 160,000
Premier Motors - 160,000
Urited Motors Ltd - 920,000
Vehicles & Supplies - 40,000

Mr. Richard Stewart ... is to re-confirm the
original prices of vehicles submitted by him.
As socn as confirmation is received, a further
#350,C00 will be alloted to him ...."

4o
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The Minicter wrote to Mr, Paul E1lic of the JCTC by letter

dated the 15th day of August, 1986:

"Please proceed immediately with the ordering
of motor vehicles for the U-Drive Operators, in
keepirg with the contractual agreements entered
into tetween the operators and the respective
dealers, and as reflected in letter dated 1b4th
August, 1986 from the Hon, Robert Marsh to me,
and ccpled to the JCTC «.o.' ‘

It is this letter of the Minister of the 15th day of August,
1986 that is the subject of this application before this Court.
The statutory statement filed with the application recited

the grounds argued »n hehalf of the applicants.

Mr. Hugh 3mall, Q.C. who appeared on Sehalf of the firat
named applicant argied that the Minister of State had no status undep
the Ministry Paper lo., 30 because no reference is made therein
authorising the apprintment of a suh-committee of the Motor Vehioele
Imports Cemmittee. That under paragraph 3 of the Motor Vehicle (Sale
and Distriwution) O-der 1985, the Minister had no power to allocate the
said motor vehicles prior to their entry into the Island because the
reference is to “approved motor vehicles" meaning motor vehicles
already imported ini.o the Island under credit facilities guaranteed
by the Government o: Jamaica, He further argued that there was
procedural unfairnes:s in the Minister of State's eonduct, in that he
did not treat the 7! 8 orders of the first applicant fairly and refused
to permit the first applicant to see the orders which the said Minister

of State alleges thet he received from the U-Drive operators, which
latter orders affected him; that the Minister's representatioms in
Ministry Paper No. ! gave rise to reasonable expectations that the
poliey therein woulc. he implemented, taking proper account of ensurine
"savingas in terms o1 overheads and inventory costs in holding stockr
of spare parts ... 10 service a considerably reduced range of make:
and models," and thet the revliew distribution arrangements would be

undertaken by the szid Committeée ~ such policy was not followed.
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Mr. Small continued that Minister Marsh had given an undertaking that
the policy of allccation of motor cars to U-Drive operators which
policy had existed since 1979, would be adhered to and so he was not
entitled to resile from it and in doing so he acted unfairly and in
breach of natural justice. He said that the applicants had a
legitimate expectation that public policy would be adhered to, that
the conduct of the Minister was analogous to a breach of contract or a
misrepresentation in that he should not change the rules and allocate
the motor cars on 1 different basis without prior consultation before
the change of poli:y and after the change of policy, informing the
parties of the new policy, giving them adequate notice of it and an
opportunity to mak: representations; this was not afforded to the
applicants.

Mr. Smal. submitted that the letters dated the 9th day of
July, 1986 and the 16th day of July, 1986 from the Minister of State
to Mr. Vernon Matal.on showed'that the said Minister of State had taken
a decision and allucated the motor cars and thereby wrongly assumed
power - usurped the discretion that was given to and which resided in
the Minister of Inilustry and Commerce. Mr. Small conceded that the
Minister could change policy without giving reasons, that the Courts
were not concerned with policy changes unless it émounted to a
procedural impropr:ety, but that the policy ~hange should be one that
the Minister was alle to make within the enabling statute. He cited

the cases Inland Ctmmissioner of Revenue v. Self Employed & Small

Business (1981) 2 /11 E.R. 93, Preston v. Inland Revenue Commissioner

(1985) 2 All E.R. ;27 Re Liverpool Taxi Qwners Association (1972)

2 A1l E.R. 589, Atiorney General of Hong Kong v. Ng Yuen Shiu (198%:

2 All E.R, 346, R v. Security of State for Home Department, Ex partl.

Khan (1985) 1 All I'wR. 4V and Nottingham County Council v. Secretar:

of State for Envircnment (1986) 1 All E.R. 190.

Mr. Leo lhynie, Q. C. for the second applicant adopted

Mr, Small's argumerts and submitted that a discretionary power
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conferred upon a spacified Minister by a statutory provision may not
be exercised in his name by another Minister, that the decision as

to the allocation of the motor vehicles was not in substance that of
the Minister, but tiat of the Minister of State who was a statutory
stranger and so was ultra vires and invalid, and that the Minister
was acting under th: dictation of the Minister of State in that there
wag no conscious apolication of the mind of the Minister to the
determination,

He submitted further that no absolute discretion is conferred
on the Minister und:r the Trade Act - its exercise is reviewable by
the Courts, that Miiistry Paper No, 30 estahlished the critera and
procedure, and that in the exercise of that discretion he must have
regard to relevant :onsiderations and disregard the irrelevant. He
argued that the Minlster failed to take into account the relevant
factors in Ministry Paper 30, failed to take inte account the
comparative price of the Toyota Starlet and the Nissan Sunny, ignored
the second applicant's contention that pursuant to the Minister of
State's directive h: solicited orders for 5N Nissan cars épd having
regard to the allocition of the Minister of State that was not taken
into consideration, particularly in view of the conduct of the Minister
of State in unreasonably and forcefully refusing to show all the orders
received from U-Drive Operators,

Mr. Leo Raynie argued further that the Minister in his
affidavit by stating that he considered the 'need to balance competing
private interests" »as referring to an unlawful purpose, irrelevant tno
his determination and inconsistent with the policy and objects of the
Trade Act. The Minister disregarded the fact that Executive Motors
and Crown Motors, which are effectively controlled by one individu=l,
together received en allocation of Us$2.6 Million, that the alleg:tion
that the previous eystem gave rise to abuse, if examined along wil.
what were punitive allocations to the applicants having regard to their

past performance, vas accysing them without giving them an opportunity
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to be aware of the charges and an opportunity to answer them and was
thereby committirg a breach of natural justice.

He concluded that the Minister should have collaborated
with.the interested parties and give them an opportunity to be heard
and to influence the formulation of a new formula; instead the
Minister arbitrarily substituted a system giving to the Minisggg of
State the power 1o determine which dealer should be preferred;/therehy
promoted an inteirest alien to the Act, acted arbitrarily, not in
good faith and i1 a way thaf no reasonable authorlity would have acted,
He cited cases i1 support of his arguments,

Mr. Lajgrin, Q.C; Senior Assistant Attorney General on
behalf of the Minister,submitted that judicial review of administrative
action may be ol:ained either on the ground of illegality,
irrationality or procedural impropriety; the applicants in the instant
case may only pl:ad the ground of procedural impropriety in that they
had a legitimate expectation to be consulted or to make representaticns,
The applicants hid extensive consuliaticns nnd full opportunity to
make recommendations, and so there was no failure to observe the rules
of natural justice. Public policy may be changed and competing
policy considerations in the exercise of Executive discretidn are of
such a nature that Courts are 111 equipped to determine such issues.
He argued further, that the Motor Vehicle (Sale and Distribution)
Order validly mede under the Trade Act gave the Minister absolute
discretion to allocate among the dealers, "approved motor vehicles"
which includes ty definition, motor vehicles to be imported into the
Island, under ciedit facilities guaranteed by the Government of
Jamaica. The Ccurt, Mr. Langrin continued, should look at the
Minister's actes and what he said he took into consideration and the«:
examine them to see if he took the correct matters into considerat:
and if his deciision is not outrageous, the Court should not intervene.
The said matters; should be used by the Court not to decide on the

merits, but to 3ee whether or not the Minister acted capriciously.
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The Mirister employed the Minister of State as his agent
and the said Min:ster made a proper determination under the Act.

He argiied further that the onus, of proof, a heavy one, is
on the applicanti to prove that the Minister did not make the
determination anil allocation as required and had delegated his duties
and that the inf.rences from assertions by the applicants that the
Minister did not do so is mere suspicion and conjecture and does not
discharge that birden., He concluded that a public body cannot by
its own acts or representations be estopped’from performing a
statutory duty, that is, acts done in lawful exercise of an

administrative a:tion.

He cit:d4, in support, among others, R v. Boundary Commission

for England Ex parte Foot (1983) 1 All E.R. 1099, Findlay v. Secretary

of State for Home Department and another (1984) 3 All E,R. 801,

Council of Civil Service Unions & others v. Minlster for the Civil

Service (1984) 2 All E.R. 935.

Mr, Ctin See, Q.C. who appeared on béhalf of JCTC submitted
that the applic:ints needed to show that Liizcy hod a legitimate
expectation and so acquire the status to make their applicatlons for
judicial review, The applicants should accept the Minister's
statement that (rders submitted by U-~Drive operators were dealt with
on a "ratio bas:.s" and if the Court finds that they had a legitimate
expectation, th: Court should apply the Wednesbury principle. The
Minister of Sta:e was bound by an allocation to dealers and there was
no obligation t> show orders from the U-Drive operators. The only
change in policy is that it is no longer based on foreign exchange
earnings, there is no change in the system of allocation. The
allocation to dszalers based on the preference of U-Drive operators
is not incompatible with the Trade Act nor the Order made thercnnder
Even if the Court finds that there exists procedural impropriety

resulting in urfairness, the Court should not grant certiorari

because of thiid party rights which had accrued as a result of the
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contracts which had been entered into pursuant to the allocation.

Mr. V:ssell, who appeared along with Mr., Chin See submitted
that the act of delegation of duty of acting under dictation
required a posiiive act of delegation or a positive abdication by
the repository «f the power and cannot conclusively be inferred
from the acts ard conduct of the alleged delegate or other person,
as this woﬁld nct discharge the burden of proof on the applicants.
The Minister of State was the agent of the Minister and the said
Order under the Act ought not to be interpreted to mean that there is
an obligation or the Minister to act personally in all the antecedent
meetings. He aigued further that there was no obligation or duty cn
the Minister to advise the dealers and so no adverse inference should
be drawn from tle action of the Minister of State in advising the
first applicant of its aliocation; that the letter dated the 14th
day of August, - 986 from the Minister of State to the Minister was
a recognition by the former that he was not the determining authority
and that the Mirister's letter dated the 15th day of August, 1986
showed that he (onsidered the matter and made the deteimination.
Mr. Vassell contluded that if the Court finds that there has been =
delegation -~ having regard tc the scops; purpose and object of the
Act - the Court should imply that there exists such a power to
delegate,

All tl.e submissions were supported by authorities.

Lord liiplock, in Council of Civil Service Unions and others

ve Minister for the Civil Service supra, sald at page 950,

1Judicial review has I think developed to a
stiige today when, without reiterating any
ani\lysis of the steps by which the development
hai; come about, one can convenlently clasasify
uniler three heads the grounds on which
adninistrative action is subject to control by
julicial review, The first ground I would call
'{ legality', the second 'irrationality' and the
th.rd 'procedural impropriety! ....

1y 'illegality' ... I mean that the decision-
ma ter must understand correctly the law that
rerulates his decision-making power .... By
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'irrrationality' I mean what can by now be
referred to as 'Wednesbury unreasonahleness!
a dcecision so outrageous in its defiance of
log.c or of accepted moral standards that no
senisible person who had applied his mind to the
queiition to be decided could have arrived at it ....

LR N

Az respects ‘'‘procedural impropriety! ... where
the decision is one which does not alter rights
or nbligations enforceable in private law but only
depives a person of legitimate expectations,
'procedural impropriety' will normally provide the

onlr ground on which the decision is open to
jud: .cial review."

Lord Roskill, in the said case, at page 954, described the

principle of *"“lesitimate expectation" as,

",.. closely connected with 'a right to be heard.'
Suc1 an expectation may take many forms. One may be
an :xpectation 6f prior consultation, Another may
be 1n expectation of being allowed time to make
rep-resentations, especimlly where the aggrieved
par:y 1s seeking to persuade an authority to depart
fron a lawfully established policy adopted in
conilection with the exercise of a particular power

beciuse of some suggested exceptionall reason
justifying such a departure."

In that case the Minister responsible for the Civil Servic:
withdrew the rigats of certain civil servants fo be membérs of a
union, Their Lordships held that because i the existence of a
regular practice of consultation, the civil servants had a legitimate
expectation, that the said Minister would not withdraw their rights
before such consultation, that he would act fairly and so they were
entitled to judicial review of the Minister's instructions. The
appeal was however dismissed on the ground of national security.

In re Liverpool Taxi Qwners' Association, supra, the

undertaking given by the chairman of the sub-committee of the
corporation to the association was regarded as binding on the
corporation and which they were not at liberty to disregard "until
they had given cue and proper consideration to the representations
of all those inferested.”
Lord Denning, Master of the Rolls, said at page 59,
... the corporation were not at liberty to

dinregard their undertaking., They were bound
by it so long as it was not in conflict with

|41y
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their £tatuSory duty .... So long as the
undert:liing is_comnatible with their public
duty, they must honour it." (emphasis added)

In the cace of Attorney General of Hong Kong v. Ng Yuen,

supra, it was held that a public authority was bound by its

undertaking as to tte procedure it would follow provided it did not

conflict with its statutory duty.

As to the cxercise of a discretion, it was stated in de Smith .
Judicial Review of Administrative Action, 4th Edition at page 285,

"In general a discretion must be exercised only
by the authority to which it is committed. That
authority must genuinely address itself to the
matter before it: It must not act under the dictation
of another body or disable itself from exercising
a discretion in each individual case .... It must
act in good faith, must have regard to all relevant
considerations, must not seek to promote purposes
alien 1o the letter or to the gpirit of the
legisl:z tion that gives it power to act, and must
not aci arbitrarily or capriciously."

and at page 322,

u, ., if it is claimed that the authority for the
evercire of a Aiscreiion ... is uwiatubory, the
courts berin by determiaing whether the power has
been e:crcised in conformity with the express
words ¢f tho statute and may then go on to
determine vhother it has been exercised in a
manner that complies with certain legal requirements."

and at page 295,

"The Courts have pgenerally declined to construe ...
vords ¢5 aihvcoerns the autbor.i, wich an absolute
discreiion to do as it pleazses."

de Smith't at page 298 recites,

"A d:ceretionary power must, in general be
exerci: ed only by the authority to which it has
been ccmmitted. It is a well known principle of
law th:t when a power has been confided to a
person in circunstances indicating that trust is
being placed in his individual judgment and
discreion, lie must exercise that power personally
unless he has been expressly empowered to delegate
it to inother. This principle which has often
been asplied in the law of agency ... is expressed
in the form of the maxim delegatus non potest
delegn e ,"

In Padfie.d v. Minister of Agriculture, Fisheries & Food ('

A.C. 997, the Minis:er refused to appoint a committee to investigate n

complaint by milk p-oducers as to a price differential for milk. It wnas

argued that the sail Minicter had an "unfettered" discretion.
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Lord eid said, at page 1030,

'‘Parliament must have conferred the discretion
with the intention that it should be used to
promote the policy and objects of the Act; the

B policy and objects of the Act must be determined

<;‘\ by construing the Act as a whole and construction

! is always a matter of law for the Court ... if

th: Minister, by reason of his having misconstrued
th: Act or for any other reason; so uses his
discretion as to thwart or run counter to the
policy and objects of the Act, then our law would
be very defective if persons aggrieved were not
en:itled to the protection of the Court."

Of this 'unfettered! discretion, Lord Upjohn in the same
case, said, at rage 1060,

'ees even 1f the section did not contain that
ad jective I doubt if it would make any difference
in law to his powers .... But the use of that
. ad jective, even in an Act of Parliament, can do
<;“ﬁ nothing to unfetter the control which the judiciary
' hare over the executive, namely, that in exercising
thiir powers the latter must act lawfully ...."
In th: instant case, the questions that arise are these -
1. Wa3 there a valid order made under the Trade Act
which legally precluded the return to the 1979 policy?
Wo1ld the Minister have been in breach of his statutory
duties 1if he had entertained the wishes of the applicants?
If he would not have been in breach to do so, did the
apilicantas consequently have a legitimate expectation?
If they did have a legitimate expectation, did the
Miiister commit an act of procedural impropriety?
2, Dil the conduct of the Minister of State amount to a
usirpation of functions? Did the Minister abdicate
hisi power of determination under the Order to the
Miiister of State who in fact exercised the discretion

thireunder or was there a valid delegation?

w. 3. If the determination and allocation was that of the

S

. Miiister, was it an unfair, arbitrary and capriciow
allocation to the applicants and therefore invalt

was it just and fair and as a consequence valid?
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4, pid tre applicants ignore the 1985 Order made under
the Tiade Act, misinform themselves of the system
then legally in force, restrict their own soliciting
of orcers and so 1limit their chances of receiving a
large:r allocation? Or, was there procedural
improjriety followed by an outrageous allocation on

the p:rt of the Minister?

One of tie objects of the Trade Act 1s reflected in Section

8 of the said Act, which reads,
"8 ~ (1) Subject to the provisions of

subsec tion (2), the Minister may by Order
proviie for =

(2a) sone
(b) [N N ]
(0) regulating the distribution, purchase or

sale of goods or any class or description
of goods; esee"

In the erercise of the powers conferred'mnder tﬁe.said
Section, the Minister made the Motor Vehicle (Sale and Distribution)
Order which was putlished on the 22nd day of February, 1985.

Paragrapt 2 of the said Order defines '"approved motor
vehicle" as a vehicle "imported into the Island under credit
facilities guaranteed by the Government of Jamaica' and the word
"import" ia definec in the said Trade Act as "to bring or to be
concerned in the bringing, into Jamaica ss.."

The afficavit of Mrs. Gloria Priestly, Permanent Secretary
in the Ministry of Industry and Commerce dated the 30th day of
September, 1986 stzted that in respect of the several contracts
entered into as a result of the determination of the said Minister
on the 15th day of August, 1986 the credit facilities had been
guaranteed by the Government of Jamaica,.

Paragraph 3 of the maid Order reads -

"Al1ll approved motor vehicles shall be allocated
among dealers in such manner and in such pumhera

and suhjeet to such terms and conditions as the
Minister may, in his absolute discretion, determine."

i
I
l
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Paragrapl 4 reads -

" ,,. (1) The Minister shall notify in writing
each epecified importer of the determination
made jursuant to paragraph 3.
(2) The specified importer shall notify
in writing all dealers affected by the
deternination communicated to him by the Minister."
Prior to February, 1985 when the said Order was made, the
system of allocaticn of approved motor vehicles was to the U-~Drive
operators based on the formula using foreign exchange earnings of
the year previously, as verified by the Bank of Jamaica.
The U~Drive operators therefore could clearly compute the
probable allocatior to each of them based on this formula - a
demonstration of the rewards for ones efforts in the competitiveness
of a free market system -~ but within the ambit of the available
foreign exchange.
The Minister had the power and validly made the said Oxrd
in Fewruary, 1985 that "all approved motor vehicles shall be

allocated to dealers in his absolute discretion s.s."

In September, 1985 the said Minister published Minist-:
Paper No., 30 setting out the policy and reciting the guidelines th»:
governed the importation of motor vehicles.,

All partis:s were therefore well auarce of the existence of
the said Order and the published Ministry Paper prior to 1986, and
in particular the fact that within the said Order was now the
provision that allo:ation would be made to "9331255" as opposed to
the practice of allscation to U-Drive operators.

The directive to dealers to solicit orders from U-Drive
operators was acqui:sced in by the dealers -~ acquiescence in the
new formula - evideace of a full opportunity for further competitic-
in a free market system within the limits of the allocated fund of
usslMillion,

By his letter dated the 12th day of June, 1986 to

Mr., George Johnson, the Minister of State further forewarned him of

418
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the change in th¢ formula of allocation, namely;

".eve Further to our meeting yesterday
11t! June, 1986 and after discussion with
the Motor Vehicle Imports Committee, the
decision was taken that U.S. Dollar earnings
will not be used as a means to determine

motcr vehicle allotment to U-Drive Operators
(8ic )

Curiouely, the Minister of Stawe here refers,
imprecisely, to "allotment to U-Drive Operators'"y this letter was
copied to all interested parties including the applicants.

Thereafter followed a series of letters previously
referred to, written on behalf of the first applicant objecting
".es vigorously t» a quota ... allocated to our Company instead of
to U-Drive operatsrs."

What th: first applicant was in substance asking for, is
a retention of th: formula of a proportionate division, an
allocation hased >n the foreign exchange earnings. Two of these
letters from Mr. ousseau were written prior to the meeting of the
15th day of July, 1986. The applicant chose this medium to make
representations t) the said Minister.

I there lore hold that representations were iw fact made
to the Minister %r the first applicant when it was anpoumeed that
t;gvgormula was diie to e apphiad. ‘

Both applicants were present at the meeting of the 15th
day of July when f:he matter was again discussed and im the words of
Mr. Vernon Matalon "By a near majority this proposal was rejected by
the dealers and ojerators ....'" showing once more an applicatiom of
the minds and voices of the applicants to the isgue and
representations m:de on their behalt,

In this regard, I hold that there was no proeedural
impropriety in as far as the applicants did exereise their right to
bo heard - their legitimate expeetation was satisfied.

The Minister of Siate who has been described as '"Chalrmam

of the Metor Vehicle Sub Compttes" and as '"Chairmem of the Motor
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Vehicle Technical Advisory Sub-~Committee!" was principally
involved in all thie meetings with the applicants and his conduct
led the applicantii to complain that the allocation was that of the
Minister of State and not that of the Minister who had the statutory
power.

The let‘er dated the 9th day of July, 1986 from the
Minister of State to Mr. Matalon; advised Mr. Matalon of the '"quota
esos of USHBB2,000 +44.", the letter dated the 16th day of July,
1986 advised Mr. !latalon that '.,.. the decision reached by them ...
dealers would be ;;iven a money allocation"

In both these letters the Minister of State was advising
Mr. Matalon of th: allocation to the first applicant. Though one
may in some circunistances construe this as the exercise of a power
to allocate - I hold that on an overall view of the other facts of
this case,bthat it not so.

Mr. Matilon's letter dated the 25th day of August; 1986
to Mr. lLevers of he JCTC expressing puzzlement at the reference
by Mr. Levers to :he letter of the 14th August, 1986 written by the
Minister of State instead of coming from the Minister, may again be
construed as a coiplaint Hif re¥stion ta an assumption by the
Minigter of State of the power which he did not have.

Nowhere has the Minister of State stated "I have

allocated" - If he had so said - it would have been conclusive

procof. One has to look also at the action of the Minister himself -

because unlike th¢ Minister of Housing who clearly abdicated his

functions to the llinister of Agriculture and Fisheries in the case

of Lavender and Son Ltd. ve Minister of Housing and Local Governmen'.

supra, the Minister in the instant case has not expressly delegate
his functions nor expressly abdicated his obligations,

I hold ‘hat the Minister of State acted as a mere agent
of the Minister wlio as he stated was "at all material times ... in

close consultatio with the Honourable Robert Marsh ..} Chairman,

L4720
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Motor Vehicle Techiical Advisory Sub-Committee who has consulted
with all the dealeis and U-Drive Operators on my behalf,"

Thig dec aration by the Minister was a statement
contained in his ai'fidavit dated 22nd October, 1986 as filed.

It is evidences it is an issue to be taken into consideration
and decided by the Court - if is unchallenged and so its evidential
effect is not erodcd by any contrary evidence.

The Minirter stated in the said affidavit "I approved the
motor vehicle allocation among Dealers on the 15th day of August,
1986 based on the :'ollowing monetary quotas," he thereafter
recited the quofa contained in the letter of the Minister of State

86, 1 nold Lhst this declaration

dated the 14th day of August, 1
by the Minister is an assertion of the application of his mind to
the apportionment of the sum, and so the effective date of
allocation is the ' 5th day of August, 1986; there was no delegaticn
of his discretion ;0 the Minister of State.
The lettor of the Minister of State dated 14th August,

1986 to the Ministur, inter aliay; which reads,

.4 e Would you be kind enough to instruct

JCTC :o have the contracts prepared, so that
the ciirs can be ordered s.«4"

is an indication tliat the Minister of State did not regard himself

as exercising the Hower that was in fact placed in the hands of the
Minister and so he stopped short of notifying "... in writing each
specified importer of the determination made pursuant to paragraph
3" as is required 1y the provisions of paragraph 4 (1) of the said
Order to be done br the Minister,

It seems to me that the Minister of State may have been
afforded the oppor:unity to assume proportions of unusual size in
the respective mee:ings and his imprudent refusal to disclose the
orders which he hal received from the U-Drive Operators other than
the applicants‘as requested by the representative of the first

applicant merely fieled the suspicion of the applicants,
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| I make 0 pronouncements on the obligation of the
nﬂﬂ’ Minister of State or otherwise to sho¥ these orders to the
applicants, but s3ieing that the discussion and representations
(:;} had been conducteil on the basis of an ongoing dialogue, it was
unwise for the Miilster of State to have taken such an un-bending
stance, and would have avoided the suspicions that subsequently
arose.
The applicants have not stated that no such orders from
W the U-Drive opera:ors existed. Indeed, if such was the assertion,
| the bLurden of pro>f on the applicants would have been of the
highest nature. iach applicant complains that the refusal of the
<l;} Minister of State to show these orders was an unfair dealing with
the said applican:.

Each apjlicant stated in his affidavit '".,.. the Minister
stated that the a.locations were based on the copy orders which he
had received from U-Drive operators," As this statement was in
conflict with the signed Orders which the applicanl had received,
a request of the llinister of State to disclose the orders was
made.

pwf There i1 no evidence that no such orders existed. The
Minister in his a’fidavit dated the 22nd dny of October stated

that;

", . in the exercise of my discretion pursuant
to the said Order and in exercising my Jjudgment
as a matter of policy under the aforesaid Order,
I al.ocated motor vehicles to the applicants
afte* due consultations and after taking into
cons .deration the concerns of all the Dealers
incliding the applicants and U-Drive Operators.,"

) Evidentially, this i:?ﬂﬂiérttonfrom which one may draw the inference
( ,,,,,,, J7 that the consulta:ions between the Minister and the Minister of
State revealed th: existence of the relevant orders from U-Drive
Operators -~ I s0 1101d,

The fornaula in force was based on the signed Orders from

U~Drive Operators, The applicants were toid ¢f ihls and they
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acquiesced therein by obtaining those signed orders.

A further complaint of the applicants was that the
Minister of State had agreed with the decision of the meeting of
the 15th day of Jily, 1986 to retain the system in force since
1979. It seems tlat even if the Minister of State thought he had
the authority to (o so it was not lawful, as the request woulad
have been for the Minister to take a decision which the statute
did not lawfully jermit him to do ~ it would have been contrary
to his statutory cuty - the Order of February, 198% being then
in force.

Even as:uming that there was an obligation to have
further discussiors after the afternoon meeting of the 15th day
of July, 1986, an¢ I hold that there was none, this could not

existing
affect the /. stetutory system of allocation to "dealers" to
the exclusion of the 1979 formula. In any event, the first
applicant's reprecentative made further representations #y letters
from Mr. Rousseau,

The matters that the Minister said he took into
consideration, are in my view substantially the matters stated in
Ministry Paper 3C -~ the guidelines published in September, 1985

to govern the impcrtation of cars under the Trade Act,

For the above reasons I hold that the applications

should be refused.

N

I
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FANTON, J.

The applicants eeek '"an Order of Certiorari to remove into
this Honourable Court for the purpose of its being quashed a decision 1
and/or determination and/or order and/ur directive of the Honourable

|
Douglas Vaz, Minister of Industry and Commerce to the Jamaica Commodity

!
Trading Co. Ltd. contained in a letter dated 15th August, 1986, directing \
the said Jamaice Commodity Trading Co. Ltd. to proceed‘immediafgly to

order and/or import mot.r vehicles for use in the U-Drive industry in

(;13 keeping with contractual agreements entered into between the operaters
M and the respective deal:rs and in accordance with a letter dated 14th
august, 1986, from the ionourable Rubert Marsh, Minister of State in
the Ministry of Cénstru:tion to the Honourable Minister of Industry

and Cummerce aecescecosens!

The grounds o\ which this order is sought may be summarised

thus: -

The devision of the Minister of Industry and

' Commerce contained in the letter dated 15th August,

1986, vas unlawful and/or ultra vires and/or an

abuge f the power conferred by the Trade Act.

The Mirister of Industry and Commerce breached

the maxim "delegatus non putest delegare' by
purparting to delegate his authority and power in
relation to the allocatiean of mctor vehicles to

e the Minister of State in the Minilstry of Cunstruction.
< ’ 3, The Minister of Industry and Commerce acted under

the dictation of the Minister of State in the Ministr.
of Construction, thereby failing to exercise the

discretionary power entrusted to him by Parliament.
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! b, In m:king his decision, the Minister of Industry
and ( ommerce took irrelevant matters into account
(h ) or friled tc¢ consider relevant matters.
5. The (ecision of the Minister of Industry and
Comme rce constituted an abusevor ercess of power as-
(a) it was unreasonable to the extent that no
reasonable authority would have made it; and

'“ﬂﬁa (b) it was tainted with procedural impropriety

THE BACKGROUND

The Motor Vihicle (Sale and Distribution) oOrder, 1985, gives
(‘j the Minister of Indus:ry and Commerce the puwer to allocate “approved
motor vehicles ..... :imong dealers in such manner and in such numbers

and subject to such tirms and conditicns a

4}

the Minister may, in his
absolute discretion, ‘letermine" (See para. 3).

By virtue o’ paragraph 4(1), the Minister is required to
notify in writing eac't specified importer of the determination made
pursuant to paragraph 3. The specified importer is in turn required by
paragraph 4(2) to notify in writing all dealers affected by the

o determination communi‘:ated to him by the Minister. Paragraph 5
provides that every sjyecified importer shall give effect to the Ministeir's
determination and, upo>n receipt of payment from the dealer of the price
of the approved motor vehicle, shall forthwith deliver or cause to be
delivered such motor rehicle to the dealer.
Following ujson this Order which is dated 22md February, 194,
the Minister, in Sept:mber, 1985, published the Government's motor
— vehicle import policy in Ministry Paper No. 30. That policy document
<ﬂ | spoke of the need for a rationalisation programme aimed at reducing
drastically the proliferation of makes and models of cars being importe.
The pace of the rationalisationbprogramme will inevitably, it said,

be affected by the availability of lines of credit and Jameica's
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obligation in terms of international and bilateral agreements. With
a view to addressing whet Ministry Paper 30 refers to as the problems
of abuses and irregularities in the area of the importation of
motor cars and "setting the stage for the further development of a
policy of rationalisaticn" a Motor Vehicle Imports Committee was
established to operate inder strict policy guidelines from the Ministry
of Industry and Commerce .

This committe¢ was established under the chairmanship of
the Trade Adminigtrator. One important function of the Committee is
the negotiation of credit terms for imported motor vehicles. From
time to time, the Commiitee would also review distribution arr%ngements
between dealers. In relation to the programme of rationalisation,
the Ministry Paper indicated that the Government's policy was that
that programme should be spearheaded by the Minister of Construction
(Works) in collaboratior with other Ministries and Agencies as part
of the overall Motor Veticle Imports Committee, This Committee
comprised a single representative from each of the following:
follector General's Dep:rtment, Bureau of Management Support in the
office of the Prime Minister, Supply Division in the Ministry of
Finance, Ministry of Corstruction (Works), Ministry of Industry and
Commerce, Jamaica Commodity Trading Co. Ltd., Jamaica National Investmcut
Promotions Ltde. with the chairman being the Trade Administrator.

It appears thet the Hon. Robert Marsh, Minister of State,
was the representative ¢f the Ministry of Construction (Works) on
this Committee. He was also Chairman of a group known as The Motor
Vehicle Technical Adviscry Sub-Committee. This latter bhody is
referred to in the affidavit of the Honourable Douglas Vaz, Minister
of Industry and Commerce.
FRE ~ 1985

According to \ernon Matalon, a director of United Motors

Ltd., in 1979 he urged Covernment to import cars for the U-Drive Industry,
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making allocations 1o members on the basis of foreign currency
earnings lodged to 1he Bank of Jamaica. Government accepted this
proposal. Under this system, approximately 80% of the total
allocation in terms of foreign currency available for the purchase
of motor vehicles wes pro-rated amongst certain U-Drive operators, |
based on their respective foreign exchange lodgments as confirmed
by the Bank of Jamaica for the previous year. The remaining 20%
allowed for consideration of hardship cases and also made provision
for new persons coming into the industry who wou1d~usua11y bé given
a base fleet of may 10 cars.

The quotas were given directly to UsrPrive operators and they
selected vehicles of their choice and negotiated contracts with the
dealers for the vehi:les of their choice.

Between 1930 and 1984, the Ministry of Tourism indicated in
each year the amount of the total allocation of foreign currency for
the purchase of U-Dr .ve cars and requested the U-Drive Association to
submit information i1 relation to lodgments as verified by the Bank
of Jamaica.

In each yeiir, at Matalon's instigation, meetings were held |
between June and Sep:ember to determine and finalize the amount of i
foreigh currency which the Government would make available for purchase
of motor vehicles foi use in the U-Drive industry. Between 1982 and
1984, the first appl: cant enjoyed an average yearly allocation of
59.85% of the motor vehicles imported into the island for use as U-Drive

cars; whereas the second applicant enjoyed an average of 10.11%

The events of 1986

In May 198¢, the Honourable Robert Marsh advised dealers
that the sum of UBY4 million was available for the U~Drive industry
and that dealers shoild negotiate with their overseas principals for
credit. In June 198¢, he reviewed the credit offers and advised that
13 dealers would be eligible for participation in tﬁe scheme.‘ He then

~nontacted the manufacturers and exporling ageuis. s later advised
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that only 7 of the dealers!' credit had been confirmed to his
ﬁﬁﬁ satisfaction. The first applicant was not one of the 7. However,
~fter discussions, Minister Marsh instructed that the first applica.t
fw\\ should be included. He further instructed the 8 to solicit orders
(; from the U-Drive operators, which orders the U-Drive operators
should submit to him the Minister directly.

The first applicant which deals in Toyatalcars solicited
orders for 748 motor vehicles., It calculatsd +thnt there was a

&Q' preference for its cirs. The second applicant saw a demand for over

| 500 of its vehicles. Here, I would comment that this is an interesting

situation as in his 1ffidavit, Vernon Matalon stated that the history

(r\ of the importation o’ cars for the industry showed that the amount

/ imported each year wais about 1200. If the orders received by the
applicants were used as the only guide, the Minister would therefore,
it seems, have no al.ernative but to allocate the 1200 cars to the
two applicants,

To continuc: in July 1986, Minister Marsh proposed a changr
in Lhe system of allocation, whereby motor vehicles would be allocatcd
to dealers instead o: the U-Drive operators., This is strange as it

(NR; is in fact whgt the Crder requires. There was no other basis on which
nllocations could have been lawfully made.

The majority of dealers, for reasons best known to themselveg,
rejected Minister Marsh's proposal, expressing a preference for the
jrevious system, that is, allocation to U-Drive operators. Minister
itarsh accepted the dealer's rejection but at another meeting later
that day he reverted to his original proposal - which is what the
Order (the law) requires.

N > Subsequently, the first applicant was advised that it would
be allotted 23.02% of the cars to be imported whereaé it feltiit had
necured n percentage f orvders which would hiznvy ~eoar?t thet it weull
have maintained 1ts 60% share of the imports. In fact, the 748 orders

that the first appliciint received would have given it 62.33% of
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"the historical figure of 1,200 cars per year imported for the
industry". The secord applicant was allotted 4.53% of the cars to
be imported.

These allocatiinge disturbed the applicants., Indeed, at
a meeting with Minis!er Marsh, Matalon - apparently doubting the
veracity of the Mini:iter - requested to see the orders received by
the Minister. This tlso was strange behaviour.

Both applicantt have, before us, accused the Minister of
favouring Executive ) otors (which received 31.51% of the motor cars
allocated) and Crown Motors which received 32.33%. The applicants
complain of bad faitl, bias, and a crushing of their legitimate
expectations by the ¢llocations.

The allocations

By a letter daled August 15, 1986, to Mr. Paul Ellis,
danaging Director of %he Jamaicag Commodity Trading Co. Ltd., the
Minister of Industry and Commerce wrote in part thus:

"Please proceeé¢ immediately with the ordering of motor

vehicles for tle U-Drive operators, in keeping with the

contractual agreements entered into between the operators

and the respective dealers, and as reflected in letter dated

1kth August, 1586, from the Hon. Robert Marsh to me, and

copied to the Jamaica Commodity Trading Company cseecsecsee

Do impress upon the Ministry of Finance and the Bank of

Jamaica, the necessity of placing the orders now, if,

as 1s our objective, the upcoming Tourist Season is to

benefit by the strengthening of the present emaciated

and severely depleted fleet of U-Drive motor cars%,

The letter datedl 14th August, 1986, and referred to in
Hinister Vaz's letter reads thus, in part:

"Dear Minister Vaz,

Further to my copy letter to the Prime Minister

of August 8, I am advised by Jamaicé Commodity Trading Co.
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that they are unaware of the allocations to the Dealers

for cars foi' the U-Drive operators.

The De:lers need to place these orders as quickly as

possible fo)' the cars to come in time for the Winter

Seasona.

Would ;ou be kind enough to instruct Jamaica

Commodity Trading Cu. to have the contracts prepared

s0 that the cars can be ordered."

In his affidavit dated October 22, 1986, Minister Vaz

deponed that he appro-ed the allocations and that in doing so he

considered among othe:* things -

(a)

(b)

(c)
(da
(e)

the protection of the interest of the Government

in ressect of the credit which the Government
guaran.ees;

the trunsportation needs of the tourist industry,
with particular reference to the type of vehicles
requir:d by U-Drive Operators;

the pr .ces of the different types of vehicles;

the ne:d to balance competing private interests; and
abuse 1»f the system whereby operators would place

[N

orders with dealers.

He said fur:her that at all material times he had been in

close consultation wi:h Minister Marsh who consulted with all the

deslers and U-Drive ojerators on his (Vaz's) bhehalf. He also said

that he had personall; considered the representations and concerns

of the dealers and op:rators as well as other interested parties in

decideing the allocation of the vehicles,

It is important to note that there has been no evidential

challenge of the Minister's affidavit,

SUBMISSIONS IN GENERAL

The submissions lasted eight days. They renged far and

wide, and touched on every single aspect of the facts and the law
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relevant to the applications. We are grataful to the five learned
attorney-at-law who eddressed us; they displayed much energy in
research and skill ir presentation,

On behalf ¢f the applicants, it was uigcd thot there was
bias, unfairness, an abuse of pbwer, procedural irregularity, and
illegality on the part of Minister Vaz in how he dealt with the
allocations. It was also particularly urged that he had merely
rubber-stamped the allocations that had in fact, it was said, been
made by Minister Marth.

On behalf «(f the respondents, it was submitted that there
was no unfairness, atuse of power, illegality or irregularityj; further,
that there were extersive consultations between the parties and between
the two Ministers; tlat Minister Marsh was merely assisting Minister
Vaz, and that the laiter had in fact made the allocations after
personally considerirg all the representations that had been made.

The instant case, thry claimed, arose out of frustrated, as opposed
to legitimate, expec.ations on the part of the applicants.
THE LAW

In conduct .ng this review of the Minister's determination,

it is convenient to :lassify the grounds under the three heads that

were listed by Lord )iplock in the case Council of Civil Service Unions

and others v, Minist:r of thé Civil Service (1984) 3 A.E.R. 935 at 950

(letters h - i). Th:se are =-
(1) 1illeg:lityy
(ii) irrationality; and
(iii) proceiural impropriety.

Firstly, i1 the instant case, the applicants would be well
on the way to success under head (1) if they showed that Minister Vvaz
did any of the followring: -

(a) delegated the exercise of the discretion;

(b) acted outside the scope of the Ordery

W3 |
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(c) misdirected himself in lawy

(d) took irrelevant matters into consideration; and

(e) 1ignor:d relevant matters.

Secondly, :he applicants would surely succeed if Lhey
showed that the allo:ation was so outrageous in itsvdefiance of
logic or of accepted moral standsrds thal nc siusible person who had
applied his mind to tie question to be decided could have arrived at
it.

Thirdly, tie applicants under head (iii) above would be
required to show tha: the Minister, for example, breached the rules
of natural justice.

The total jicture must show that the Minister did not exhibit
bad faith or an improper motive in the exercise of his discretion.

The burden on the applicants is not an easy one. It is
not insignificant thit as far as learned Queen's Counsel Mr. Small
was concerned, the credibility of Minister Vaz was not at stakej there
was no wish on his part to impugn Minister Vaz's integrity. Mr. Small

maf§ well have had in mind the words of Romer, J. in Land Realization

Co. Ltde v. Postmast:r General (1950) Ch. 435 at 439, There the

lcarned judge scid -
"One has t> bear in mind that when the legislature confers
powers on 1 Minister, it is conferring powers on a person
who, presuiably, will use those powers, not only bona fide
but in a r:sponsible spirit and in the true interests of
the prpubli: and in furtherance of the objects for the
attainment of which the powers were conferred."
Notwithstaiding the words of Romer, J., this Court hagd to
carefully assess wha: the Minister did and said to see whether he was
guilty of bad faith, unfairness and the like, or to. see whether, being
human, he simply err:d. As Mr. Leo~Rhynie said on the final day of

submissions, the Minister enjoys no special position or privilege.

(1) ILLEGALITY

It was subnitted that the Minister had no power to alloculi.

motor vehicles that 1ad not yet been imported. Reference was made to
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paragraph 3 of the Orler and the definition of "approved motor
vehicle" in paragraph 2. On the face of it, this submission may

seem sound. However, its apparent soundness disappears in the face
of the clear definiti »n of 'import!' in the parent Act, the Trade aAct.

In section ? of the Act, "import!" means to bring, or be
concerned in bringing, into Jamaica or the territorial waters thereof,
and "importation' shaltl be constpued accordingly.

The Order des not define "import". If it did, such a
definition would be tie governing one. 1In the absence of a definition
in the Order one should look to the Act and be governed accordingly.
Statutes being a superior, and statutory instruments an inferior, form
of legislation, statu:es may of course be referred to for the purpose

of interpreting statu:ory instruments. See Hargreaves v. jlderson

(1962) 3 A.E.R. 1019 ind Allford v. Allford (1964) 3 A.E.R. 220

Driedger's lonatruction of Statutes at page 199 states:

"It is not :nough to ascertain the meaning of a regulation
when read in light of its own object and the facts
surroundin: its meking; it is also necessary to read the
words conf:rring the power in the whole cohtext of the
authorizihz statute. The intent of the statute transcends
and governs the intent of the regulation. The result is

that the principles to be followed in construing statutes

may requir: a double application ~-once the regulation and
nnce to th: statute.”

Another subnission was that the Order was ultra vires the
Trade Act in that no aibsolute discretion was given to the Minister
under the Trade Act s> none can be given under the Order. As the
attorneys-asslaw for the respondents pointed out, this was not a
ground of complaint by the applicants in the documents filedf
However, I'll deal with the matter simply by saying that it seems
that section 8 of the Trade Act, although it does not use the words
"absolute discretion'", does in fact contemplate 'the giving to the
Minister of a free haad so long as he keeps within the provisions
governing the making >f the Order. Turning to Driedger once again,

at page 200, he says:
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"Power to r.ake regulations may be conferred by

authorizing regulations for a specified purpose or

a prescribed objectives, Under such a formula,; the

regulation - making authority has power to make the

complete l:w, the main principles as well as the

details. 7he only limitation Bn the power ig that

the regulaiion must be. found to be for the prescribed

purpose or objective', ' ‘

A further :rea of complaint was that Minister Vaz delegated
his powere to allocaie to Minister Marsh. Mr. Leo-Rhynie submitted
that the principle "celegatus non potest delegare! applied and that
Minister Vaz being tle person on whom the power had been conferred
had passed it on to ! inister Marsh. He said that the principle is
strictly applied by {he Courts. And, here, I think he was quoting from |
the 4th edition of W:de's Administrative Law. The inescapable and
un~challenged positicn, he said, was that the decision as to allocatijon-
was not in substance that of the Minister of Industry and Commerce,
but rathér it was thtt of the Minister of State in the Ministry of
Construction who mas a statutory stranger. The person, he said, who
addressed his mind t¢ the problem, who took the decision, was Minister
Marsh, not Minister 1az. Mr. Langrin, on the other hand, submitted
that there is quite (ftem a misconception as to the distinction between
delegation and agency. There was, he said, no delegation in this case.

A Minister may employ; agents. The important thing was that the authority
should take its decitions of policy itself and observe any statutory
requirements scrupulcusly. The agent here is Minister Marsh who is, he
said, mefely assigtirg Minister vaz to carry out his job; but in any
event, it is Ministe: Vaz who did the determination. He referred to

the affidavit of Minister Vaz and sumbitted that it was direct evidence
which had not beeh clallenged by other evidence, and that it could

not be overridden by inference.

If Minister Marsh had determined the allocation, he would

himself have written the directive to the Jamaica Commodity Trading

Company.
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Mr. John Tassell submitted that delegation required a
positive delegation or a positive abdication to or in favour of another,.
There is nothing in the Trade Act or Order to indicate that the
statutory intention was for the Minister not only to make the final
decision himself bu: to hold all the meetings, conduct all the
investigations and 1eceive all the representations from the interestcad
parties. The Minisier need not see to all antecedent matters, This,
he said, would seveitely limit the practical workings of Government.

In my viev, there is no doubt that the figure of Minister
Marsh loomed large in the proceedings. The Ministry Paper, however,
must not be forgotten., In that statement of policy which the applicants
knew from September 1985, it was made clear that the programme of
rationalisation would be spearhead by the Minister of Construction
(Works) and that thet Ministry would have had a representative on
the Motor Vehicle Inport Committee. With that background, Minister
1arsh may reasonably be seen as assisting Minister Vaz in implementing
his policy. It may be said that it would have been a better pdlicy
to have had a representative of the Department of Industry and Commerce
doing what Minister Harsh didj indeed, if it was necessary for a
Minister to be spearheading this programme, it would have been desirable
for that Minister to be one who was in the Ministry of Industry and
Commerce. What is clear is that Minister Marsh's assistance was
sought, and he gave it with much zeal. He held meetings with the
dealers, consulted with Minister VvVaz, wrote letters to the dealers, and
in the end found it 1ecessary to write to Minister Vaz to remind him
that it was time for him to communicate with the Jamaica Commodity
Trading Company to direct them on the allocations. Some may say that
he was efficient., O:hers may say that he was too visible in the
proceedings. Whatev:r view is taken, there is no basis -~ in the
iight of the affidavit of Minister Vaz and the two letters to which

I referred earlier - for say that Minister Vaz delegated his powers
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to Minister Marsh and tliat the former acted under the dictation
of the latter.

Illegality, i: was submitted, was disclosed in the contents
of Minister Vaz's affidavit in that he considered irrelevant matters
2nd ignored relevant ma.ters. I have not been able to see the
irrelevant matters that the Minister considered.

Mr. Leo-Rhyni: bo%dly submitted that it was unlawful for
the Minister to balance competing private interests in making the
a2llocations. I have no note of any authority that he cited for this
submission. Howerer, i the light of the background that haa been
giveny, I can find nothing unlawful in balancing competing private
interests. What can be unlawful with weighing the interests of all
conoerned, balancing th: pros and cons, and then the Minister making
2 determination accordiig to hig perception of the interests involved
and the overall policy that he is following -~ bearing in mind the
absolute discretion giv:n to him? What would be the alternative?

A resort to the 1979 policy? Surely, he is entitled to change
rolicy. Or should he allot all or most of the cars continually to
one set of interests?

It was further submitted by Mr. lLeo-Rhynie that the Minister
in his affidavit, ignor:d certain relevant considerations chief of
which was Ministry Paper 30. This, he said, compels the conclusion
that he failed to take it into consideration.

I do not agrees. This submission overlooks paragraph 3(e)
of Minister Vaz's affidavit in which he states that he took into
consideration the "abuge" of the system. When one considers that the
Ministry Paper refers to the pfoblems of "abuses and irregularities"
in the area of the impcrtation of motor cars, the only logical
conclusion, to my mind, is that in paragraph 3(e) the Minister must
have been indirectly referring to this statement in the Ministry

Papere.
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In the ligh: of the foregoing, I am of the view that the
Minister has acted in keeping with the express words and within
the four corners of tie Order, I see nothing illegal in what was

done.,

(ii) Irrationality

On this groind, the application fails hopelessly. This
principle of irrationility may be referred to as the Wednesbury
principle of unreasonibleness. In the relevant case, Associated

Provincial Picture Hoise Ltd. ¥. Wednesbury Corp. (1947) 2 A.EeR.

£80, Lord Greene M.R. had this to say:

"In the present case we hate heard a great deal about the
word "unreasonable"., It is true that the discretion must

be exercise!l reamonably. What does that mean? Lawyers
familiar wi:h the phraseoclogy commonly use  in relation
to the exer:ise of statutory discretion often used the
word “unrea:jonable!" in a rather comprehensive sense.

It is frequi:ntly used as a general description of the
things that must not be done. For instance, a person
entrusted wi.th a discretion must direct himself properly
in law. He must call his own attention to the matters
which he is bound to consider. He must exclude from his
consideration matters which are irrelevant to the fiatter

that he has to consider. 1If he does not obey those rules,

he may trul;’ be said, and ofter is said, to be acting
‘"unreasonab..y". Similarly, you may have something so
absurd tha no sensible porson sould 4vér dream that it

lay within ~he powers of the authority. Warrington, L.J.,
I think it vas, gave the example of the red~haired teacher,
dismissed bicause she had red hair. That is unreasonable

in one senst¢. In another sense it is taking into
consideration extraneous matters, It is ao unreasonhble
that it miglit almost be described as being done in bad

f&ith. 1In :‘act, all these things largely fall under one
head."

The affidav:ts do not disclose it, and the submissions

have not moved me to l.o0ld that the Minister acted in.. a manner that

have

was so absurd that no sensible person could ever Alreamt that it was

vwithin the Minister's powers so to act,

The prices «f the units indicate that the Mazda is the

cheapest of the cars ‘hat are to be importeds That dealer received

33,51% of the allocat: on. Where is the irrationality as defined?

Il

2

_)..»u!
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(iii) PROCEDURAL R .PROPRIETY

I now turn to procedural impropriety. In that regard it
was urged that there was bias and unfairness. Executive Motors was
s2id to be the "favonurites" while the first applicant was the
"sacrificial victime''. It was further submitted that the Courts
will intervene where there has been unreasonable and unfair departure
from known policy. [t was aaid that the Ministry Paper gave rise
to reasonable expectitions that the procddure therein would have
been followed, but i wasn't; this resulted, it was said, in
detriment or loss of advantage to the applicants. This is a strange
submission as the applicants have, from day one, been very much
opposed to the chang: from the 1979 policy to that set out in the
Ministry Paper. Mini.ster Marsh's conduct at the meetings on July 11,
1986, was also compliiined of in that he made representations in the

meeting -
morning/and changed his position in the afternoon meeting. It was
said that the rules ‘iere changed and allofations made on a different
basis from what is i1 Ministry Paper 30 and that there was no
consultation with th: dealers.

It was fur .her submitted that the allocations were

punitive having rega-d to the past performance of the applicants.

The Minister, it was said, had found the applicants guilty of the abusec

of the system and of the alleged exertion of pressure on the

operators against th:ir will,

It was eve1 said that it was unfair for Minister Marsh

not to disclose the rders which he had received.

In relatio: to these submissions, it seems to me that there

is a misunderstandin: as to what the Minister should do in the

exercise of an absolite discretion. In my judgment, he is not requi:
to conduct a trial wien he is making or determining allocations. I~
need not disclose anything to any dealer. What he ought to do is

ensure that every interested party is given an oppprtunity to
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consult with hims He is to ensure further that the policy is
communicated to such persons as are likely to be affected. 1In

the instant case, the Minister gave the applicants and others full
opportunity to disciuss the entire system of allocation of motor
vehicles. He received several letters from them - some of them
very causticj; he toc wrote letters to them; he also had several
meetings with them. They put their case in full. In the end, the
determination was m:de by the Minister. The applicants are not
pleased. They want«d more. As Mr. Chin See said; theyhhave
frustrated expectat:ons. There has been no procedural imprcpriety.

So on this ground a!.so the application fails.




