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ROWE, J.A.:

By statutory instrument No. 1890 of 1978 entitlisy
"The Evidence (Proceedings in other Jurisdictions) (Cavmar

Islands) Order 1978, Her Majesty in Council extended to t:

Cayman Islands the provisions of the United Kingdom's

Evidence (Proceedings in other Jurisdictions) Act 1975

the necessary exceptions and modifications to formal »Havis
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thereof in order to render the Act relevant to the Cayman
Izlands). This Imperial Order makes provision for the Crone

court of the Cayman Islands (hereinafter referrcd to as the

“rand Court) tc receive applications from territories ouvtsiuo

it Caynan Islands for assistance in obtaining evidence for

35 in those territories in civil a2s well as in criminal:

sroceedings. If such an application relates to civil pro-

zcedings, section 1 (b) of the Schedule to the Imperial Ordor.

which is in exactly the same language as scction 1 (b) of
the Imperial Act referred to above, statcs that the Grand
Court has jurisdiction to hecar the application if, inter

nlia, it is satisfied that the civil procecdings have eithor

been instituted before the requesting court or its instituczon

before that court is contemplated. If either of these
coenditions precedent is satisfied, the powers of the Grand
Court to give c¢ffect to the application for assistance arc
contained in sectiocn 2 of the Schedule to the Imperial Ordor.
Subsections (1), (2), (3) and (4) of section 2 all have
velevance to this anpcal and 1 will set them out below:

"2.- (1) Subject to the provisions of this
section, the Grand Court shall have power,; on
any such application as is mentioned in
section 1 above, by order to make such
prevision for obtaining evidence in the Cayman
Islands as may appear to the court to be
appropriate for the purpose of giving effect
to the request in pursuance of which the
application is madc; and any such order may
require a person specified therein to take
such steps as thc court may consider appropriato
for that purpose.

(72) ¥Without prejudice to the generality of
subsection (1) above but subject to the
nrovisions of this section, an order under
this section may, in particular make
provision -

(a) for the examination of witnesscs
either orally or in writing;

(b) for the producticn of documents;

(C) viioeeoneononcocannascossnnnonan
(d) teiiiiieoonocassooaosoocoscoocsnss
(8) ceoiooovnoronsossacoooaonsssnsons
(£) tieriiiiiananononsossonesnssonans
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“(3) An order under this section shall not
reguire aay particular steps to be taken unless
they are steps which can be required to be
taken by way of obtaining evidence for the
purpcses of civil proceedings in the court
making the order (whether or not procecdings

cf the same description as those to which the
application for the order relates); but this
subsecticn shall not preciude the making of an
order requiring a2 person to give testimony
(either orally or in writing) otherwisc than on
oath where this is asked for by the requesting
court.

(4) An order under this section shall not
require a person -

(a) to state what documents relevant

to the proceedings to which the
applicaticn for the order relates are
or have been in his possession, custedy
Or poOwWer; Oor

(b) to procduce any documents other than
particular documents specified in the
order as being documents appearing to
the cpurt making the order to be, or to
be likely to be, in his posscssion, custoday
or power."

Special provision is made in the Imperial Order wow
~iving assistance when the request from the foreign court is
in relation to criminal proceedings. By section 5 of thux
Order, the provisions of sections 1 - 3 of the Order (which
velate to civil procecdings) are made applicable to criminsl
sroceedines with certain stated cexceptions. The first
irmortant cxception is that it is not enough that proccedin:s
of a criminal nature should be contemplated in the requesting
country; they must have actually been instituted. And thu
second important exception is in thesc terms:

"g (1 (c) Nc order under section 2 above shall

make provision otherwise than for the

examination of witnesses, either orally or 1n

writing, or for the production of documents.”

It is to be obscrved at this stage that whereas

scction 2(2) gives an unexhaustive list of six separate

£

orders that the Grand Court may make in a request touchin:
civil proceedings, when the request relates to criminal
sroceedings only those enumerated in section 2(2) (a) and

(2) (b) are permissible. That subsection wasy however,




cxpressly made to be without prejudice to the generalivy of
ysaction (1) of scction Z. To these provisions I will
cenarn,

There is pendinzg in the United States District Jourt
fov the District of Columbia, an Indictment No. £€100342 which
charees five accused persens, namely: Rovy A. Carver,

Jeseph €. Lemire, Lionel W. Achuck, Jon T, Stephens and
Interconex Inc. on seven counts, five of which are allezed to
2uin violation of United States Code Title 18 paragraph 1343
s the other two counts in violation of Title 18 nparagraph
2314, This indictment was presented by a grand jury and in

port of the application for the judicial assistance of tho

“rand Court, Mr. John D, Arterberry an attorney of the United
tes Department of JuStiCe swore to an affidavit on October
i, 1981, in which he summarised the facts upon which the grioad

vy based its findings. That affidavit reads in part:

3. Throush my familiarity with the documents
obtained in this matter and the statemasnts of
witnesses, I can state that the following facts,
in part, formed the basis {or the grand jury's
finding of probable cause in this matter, and
can be established by thc United qtqt@s in a
trial on the indictment in this cas

“In e“rly 1976 Raytheon Middle Hast Systems
Company (hvralnafbfr Raymes) required the
construction and transportation of modulor
homes to be delivered to Saudi Arabia in con-
nection with Raytheon's air defence system
contract with Saudi government. The homes were
to house Raytheon employees working on the air
defence project and also Saudi military
nersonnel, once the sites became operational.

Recognizing that the contracts for the modulor
homes would involve substantial shipping costs,

. the defendants deviscd & scheme to exploit this
situation by manipulating Raythecn procurement
procedures so that defendant Interconex, Inc.
would receive transpertation sub-contracts with
nearly $3 million in inflated charges. This
scheme was accomplished by inducing the prime
contractor, International Moduler Systems Limited.
“kr01naftpf (I”“) te award shipwning sub-contracts
to defendant Interconex, after IME had been awardocd
prime contracts from Raytheon through a bid
evalution process manipulated by the defendants.

The defendants’® scheme called for the diversion
of the excess shipping costs to foreign banks to
disguise and conceal the existence and subsequent
distribution of the scheme proceeds. To that enl
I¥5 was further induced by the defeadants to

shift poertions of the sh“kplnv sub-contracts witi
defendant Interconex ©o Generation Holdings
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TLimited, an entity controlled by one or
more of the defendants. Thus between
Septomber and December 1976, laythcon
“wllllu”ly paid apnr oxlmauv,) $52.1 million
in excess shipping costs under the contracts,
which funds IMS then caused to be transferred
te Cencration doldings account at the Credit
Swiss in Geneva, Switzerland. This 2.1 million
dollars represents the amount thai Raytheon was
defrauded by this scheme. Raytheon avoided
further losszs by cancelling the shipping sub-
contract upon discovery of the inflated trans-
portation chargoes,
At the direction of defendant Lionel W.Achuck,
the Generation doldings Administrator distributes
wnﬂmoylmatoly $1 million of these funds to
defendants deoy A, Cﬁrve and Joseph C, Lenmire
by means of checks yaul +o Re dcon Establich-
ment and Redcon lei ed, companies controlled by
Carver and Lemire, and ano tubr $1 miliion of
these funds to Coralde Trust Reg. a company
contrclled by defondant Jon T. Stephens.”

then illustrated this distribution by a chart.

. Arterberry pave a further affidavit sworn © on Jznuary 12

54

which he dealt specifically with the Cayman Connectic,

1id in paragraph §

"The materiality of the testimony of the followin-
named foreign witnesses, and of cther evidence
sought in the Cayman Islands, and the precof of
the unavailability of these witnesses in the
United States i1s set forth below:-

Witnesses

A, David ”xallicuy Ba clay“ Bank iInternaticnal
Limited - Grand Cayman

At least $294,000.00 of the bribe funds received
by Carver and Lemire were deposited into an acc
held by International Resource Management
Consultants at Barclaya Bank International
Limited in Grend Cayman. International Resourco
Management Consultants was a Cayman Island Cempary
controlled by Carver and Lemire. The deposits
were made by means of a $200,000.00 wire transfer
to Barclays Bank account from a Swiss Bank account
contrnlied by Carver and Lemire and by means of
two checks payable to Carver's wife, Heidrun,
which were endorsed by Mr. Challice, a Barclays
¥ank CGfficer, and deposited into the same
Inturnatlonal Resource Management Consultants
account at Barclays Bank ......."
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"C. Cyrus Regnart, Bank of Nova Scotia, Grand
ayman.

Redcon Limited, another Cayman Island entity
controlled by Carver and Lemire, held an account
at the Bank of MNove Scotia in Grand Cayman. Thot
account received at least $500,900.00 of the br:. .
funds paid to Carver and Lemire. These funds woros
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denosited inte the account by means of three
checks, two payable to Redcon Limited and the
third payable to Redcon Establishment, a
Liechtenstein entity controlled by Carver and
Lemire. (yrus qunart, bank officer, is
believed te have been °np10ycd at the bank
durinyg the relevant period.”

The affidavit further stated that both Mr. Challice and

the Cayman Islands police departnent

rnart had advised
2t they would not voluntarily testify in the United Statos
wor produce or authenticate the records of Barciays Bank or o
Scotia.

On the basis ¢f the facts sworn to by Mr., Artevrborry
i support of the allegations contained in the Indictment
referred to carlier,; the United States Government appreached
the Government of the Cayman Isliands and requested that Govern-

to use 1ts good oifices to secure the testimony in the

zd States of, inter alia, the officials of the Bank of
Pova Scotia and of the Barclays DBank International Limited, m”
for the production in the United States cof America of bank
vocords in connection with the accounts of Internaticonal
Posource Menagement Consultants at the Barclays Bank and of
dodeon Limited at the Bank of MNova Scotia. The Banks and
their officers refused to co-operate. Another administrative
woccdure was resorted to, Under the provisicns of

section 3(2) (b)Y (iii) of the Confidential Relationships
Proservatioa) Law (Law 16 of 1878) of the Cayman Islands ag
amended by Law 26 of 1979, hereinafter referred to as the
{Coalidential Relationships law) a disclosure of confidentin
information to 2 constable of the rank of inspector or abeove,
whoe is specifically authorised by the Governor of the Caymon
islznds in that behalf for the purpose of investigating an

‘once committed or alleged to have been committed outside

Cavman Islands which offence, if committed in the Islan:.

A
PO

i be an offence argainst its laws, would not be prohibited
¢y in any way regulated by the provisions of the Confidential

b

ionships Law in Inspector of Police acting under the

LY e
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aathorization of the Governor endeavoured to obtain the reiowsr
Boi tecords referred to above and %o obtain statements frce
“r. Challice and Mr. Regnart, but he did not succced. Accoriiv
‘v, the Government of the Cayman Islands, decliined to take
forther persuasive action and advised the United States
Tovernment to adopt alternative strategies, if it was so
winded, but advised that in that event it would have to wroco:.
trrough its own attorney at law and could no longer denend
upon the good offices of the Attorney General of the Cayman
Islands.
And so it came about that a formal request for 3o -

aatlonal judicial assistance by the United States District
“Court for the District of Columbia to the Grand Court dated
tebruary 10, 1982, came before the Grand Court by summens
t2ded on March 18, 1S882. As a result of an Order made by the
tearned Chief Justice of the Cayman Islands on the hearing

tiiis Summons, 2 Supplemental Request was issued by the Uy
imotes District Court in the same »roceedings dated April 20
1072, and this Supplemental Feoquest came befere the Grand Covirs

by means of a Summons filed April 27, 1982. The vortion of o

“ooucst relevant to this apneal is set out below:

"This Court further reguests the Grand Court to
make orders pursuant to the Bvidence (Proceedings
in other Jurisdictions) (Cayman Islands) Ordey
1678 and Confidential Relationships (Preservatiorn)
Law as amended and the Bankers and Trust Compani:i:
Regulations Law as amended to permit the followiw:
witnesses to give evidence on all matters ragse.
by the indictment and matters directly related
thereto and to produce documents as set forth in
the following schedule.”

"David Challice and the proper Officer of Barclays
Bank Internaticnal Limited - Grand Cayman, as

¢ stodian of record to produce &1l correspondence
ledgers, day bocoks, account books, and all cther
books, documents and papers used in the ordinary
course of business relating tc the account or
accounts held by International Resource Managemc
Consultants, including all records relating to tre
account or accounts held by International Resourc:
Management Consultants, incliuding all records roivi.n
to the receipt of §$294,000.00 on or about June Z°.
1977, and two checks (644,000 and $50,000) nayab: .

te Heidi Carver and deposited into the account o
accounts on or about Nevember 4, 1977, and of 0

G-




"subszquent disposition of the said funds
Cyrus PRegnart, Bank of Mova Scotia - Grand
Cayman, tc nroduce all correspondence, ledgers
day books, account books, and all other books,
documents, and papers used in tho ordinary course

of business relating to the acccunt or accounts held
by Redcon Limited, including all records relatin:

to the rcceipt of $500,000 which funds werc

credited to the account or accounts by means of thraze
chaecks (@)OU‘UOO £160006; and $3100,000) payable

to Redcon and deposited into the account or accouncs
on Or aoout November 8, 1977, and the subscquent
disposition of the said funds. The proper officer

of the Bank of Nova Scotia as custodian of recoris

te produce all correspondence, ledgers, day books,
account books. and all other beoks, documents, ant
napers used in the ordinary course of business
relatine to the account or accounts held by Redco:.
Limited, including all records rclatim,s to the
receipt of $500,000, which funds were credited

the account cr accounts by means of three checks
($300,000; $100,000; $100,000) payable to Redcon’

and deposited into the account or accounts on or
about MNovember 8, 1977, and the subsequent
disposition of the said funds.™

5

It is to be noted that the original request of
trbruary 10, 1982, conteined this express request:

And this court further requests that you will
be pleased to cause the cvidence of the said
witnzsses te be reduced into writing and
recorded by wmeans of videotape.”

L

amnended summons of April 27, 1982, asked, inter alia, :ior
Order that the examination of the witnesses be videotancd
i for an Order of Inspection in the following terms:

"And further for an order pursuant to Section

8 of the Evidence Law 1878 authorizing John

D. Arterberry, Attorney of the United States
Department of Justice or any other lawful
renresentative of the United States of America,
to inspect and take copies of all entries in
any ledrers, day books, cash books, account
books or correspondence and in any other books
used in the ordinary course of business of
Barclays Bank International Limited, Grand Cayman,
The Bank of Nova Scotia Limited, Grand Cayman,
Anglo-DButch Insurance Company, Grand Cayman and
the Registrar of Companies, Cayman Islands
rclatlnv to all the matters, transaction and
accounts raised by the indictment and matters,
transaction and accounts Adirectly related
thereto.”

-

The learned Chief Justice in his judgment of Apri.’ 1T,
1982, refused to make an order for the inspection of documents
zni for the videotaping of the proceedings, and he made no
oder in  respect of the two commercial banks or of their

s <ficers Mr. Challice and Mr. Regnart. In his further ordor

ok



mey 1z, 1982, he did not resile from any of the nositions o
taken 1n April. As a2 consequence of his later order the
Usutzd States Government appealed to this court and the six

of appcal filed and argued sought to show that in

<’\ aving the requests (a) for Messrs., Challice and degnart to
cive evidence; (b) for the custodian of the records of the

cof Nova Scotia Limited and Barclays Bank International

L

ted to produce the requested documents, {(¢) for the video-

vocine of the evidence of witnosses and (d) for the inspection
o the banks documents, the learned Chief Justice erred in lau.
When an application is made to the CGrand Court of

tht Coyman Islands for international judicial assistance,that

I Court acts in  accordance with the procedure containcd in
draer 70 of the Rules of the English Supreme Court. Order 75/%

L

roscribes that the application must be made ex varte and ic

-

an order is made, which wus:

4]

crovided in Order 70/1-6/25 that i
cerforce be ex parte, an application may be made by summons
cmorted by affidavit to discharege the order. The effect of
Cese provisions is that an ex parte order made by the Grand
Court on a request for judicial assistance 1s in the nature o
(pf o wrovisional order which can only become absolute if the person
o whom it is directed does not seek to nhave it discharged cor
it his challenge to the order is rejected. It fuvrther means
"=t the ex parte order must be szrved upon the person to whoon
it relates - and so give him an opportunity to challenge it.
It was common ground that the principles which covern
oxercise of the jurisdiction to grant requests for inter-
L_) netional judiciel zssistance in England are applicable to the
. Zaynan Islands and I can do no better than to gquote certain
sassarcs from the judgment of Summerfield, C.J., of April 19,
1232, as to what these principles are:
“As to the procedure for apnlication of this
ature, my view is that 0. 76 (in conjunction
w1th the rules specificd therein of 0.39) of

the English Rules of the Sunreme Court 1865
L7 oo o ~ 1
anply by virtue of section 20 of tho CGrand
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11.
"modify the original foreigr request as
to substitute a different category of
documents for the category which has been

cequested by the foreign Court',

c 2

In support of his several grounds of anppeal Mr, Hill argued
Jivetiy, that section 2 of the Imperial Order stands by itsel{ and givez o
vide pover to the Court notwithstanding any other law to the contrary. By

chis e meant that the domestic statutes of the Cayman Islands ought not to

bo looled at in determining the circumstances in which international judicial

o
i

’L}

gictance could be afforded by the Grand Court, In so far as this argument

nroceder” on the basis that the common law rules relating to the duties of

"
i

Lealinre to disclose information cannot be derogated from by statutory enactnoent
urlese the statute ewpressly, unambiguously and unequivocally so statec, it
“eeg et in my view have merit. The decision of the Court of Appeal in

v, Hational Provincial and Union Bank of England Ltd (1924 1 XK.z,

/L1 is subject to any statutory provision in the Cayman Islands and the
seisnicrles adumbrated in that case cannot be relied upon in a case of this natur:

toul reference to the provisions cf sections 7 and © of the Evidence Lav cud

~wvovisions of the Confidential Relationships Law of the Cayman Island:.
ifotritictonding the apparent clarity of the language of section 2 of the Imporini

Dyiow, it oust be vread ia conjunction with the domestic statutes of theCaymon

Islende and in a case where the disclosure of confidential information is
to

Zrem T bocks of bankers resort must be had [ the provisions of the Evidenco

Provigion is made in section 7 of the fvidence Law for the woei™

in vhich proof of entries in banker's books may be obtained,

"7 (1) Subject to the provisions of the Banks

and Trust Companies Regulation Low (Revisaed)

and the Confidential Relationships

{Preservation) Lav and to subscction (2) ¢

copy of an entry in a banker's book Ce?tlflcc

by an officer of such bank in an sifidavit

made before a Juctice cf the Peace or by oral
testimony to be a true copy is receivable in

every court as prima facie evidence of such

entry and of the matters, traansactions and
accounts therein racorded,

7 (2) Yo Dank or officer of such bank shall in anvy
proceadings before any court in which the bank iz
not a party, be compellable to produce any banker’:s
book the contentg of which can be proved under
subsaction (1) or appear as a witness to prove L1C
matters thorein recorded, unless by ovder of @
court made for gpecial cause,”
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One of the ecnactments to which sceticon 7 above is made subicct,
tlo hanl: and Trust Companies Regulations Law (Revised). That statute has nc

~e

celovance to these proceedings. The other cnoctment is of great significouco

net ou:ly to this case, but for the economic well-being cof the Cayman Islar

Treont as is provided in section 2 of the Confidential Relationshins Lew, o

; disclose confidential informaticn, which is defined to include

inlornation concerning any property which the recipient thercof is not, ctbor-

1

viga than in the normal course of business authorised by the principal to

—~

Zivulge, except undex the procedure outlined in secticn 2A. All the provisi

-

c? section 34 are relevant to this appeal but for the moment I will corntent

cveelf in referring to subsection (1) thercof:

"Whenever a person intends oxr is required
to give in evidence in, cr in connection
witl, any proceeding being tried, inquired
into or determined by any court, tribunal
or other authority (whether within or
without the Islands) any confidential
information within the meaning of this law,
he shall before so doing apply Zor
divectionr ond anv adjourmment necessary
fox that nurpose may be granted,"

TThere a request is made to a banker for the production of o

cavviified copy of entrices in his beoks, he may be perfectly willing to
e e . . - R
acenrmcdate the requisitioning party. But because of section 3A cf  the

Coniidontial Relationships Law, he nust apply for directions under that leau

he can give the evidence, On the cther hand, the banker may be wi-
=i 7ins to give any co-cperation. Suppesc as in the instont case, he

take any stepe vhatever to comply with the request. What must the

cemiesting party do? If he serxves him with a subpoena duces tecum, the

“onler may ignore it. And if he so acted he would have authority on hig sido

ot

action. According to Paget or Banking, in the chapter deali:

o roalations of a banker to his customer, at p. 170:

It is very improbakle that o banker would
even now be simply served with a subpocna
duces tecum in proccedings to which he was
not a party. If he were, he might disregar?
it, the only legitimate method of corm~™
iiis attendance being the sner’
section 6.
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I Trynott v, The Star lewspaper Company (1393) 62 L.J.0.B. 77 the Divisional

vt ir England construed gecticns 2 ard 3 of the Bankers' Fvidence Act of

18-7, the provigions of vhich are gimilar to sections 7 and § of the Fvidaunco

4

Lewy of the Cayman Islands. Lord Coleridge C,J. after setting out the commcn

tion in regard to the duty of a banker to cupply evidence, referred *o
@ provigions of the Act and then concluded:-

"1f the banker does nct choose to follow
out these proviesione of the Act, he ig
left with the c¢ld burden of personal
attencance and production of the books."

"1f there were cvidence that the banker

vas setting the Act at defiance and would
do nothing, then the Court 'may' interfere
with an or dcf.

Tre cpinion of 8Smith L.J. was to the same effect. He said:

ig a mistake to say that section 6

solves a banker from coming in person,
fron producing hie bocks in every case
viiich his bank is not a party, It only
es so vwihen he craves the aid of, end

llows out the provisicne laid down in
ections 2 - 35, hen comes section 7, vhich
ve rise to the discussion in Arnott v. Haves.
The"e it wae laid down that the two objects
of the Act were - first, to give relief to
bankers from the nroduction ¢f bank-hbooks,
unless, under gpecial circumstances, it
becane advisehble to have the actual books
produced;,seveeiienns”

Q&
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Mr, Hill submitted thet the words "special circumstances” arc

wida, comprehensive and flexible words in relaticn to which a court cught wuct

2.

¢ lav down any oxhaustive definition and he referred us te the second editicn

s and Phrases Legally Defined, at p. 94 for support. I do not dissern®

~iz proposition. Vhat are gpecial circumstances must depend upon the
“oots of cach case. Mr., Alberge in his very helpful presentation agreed that
2% 2 banker f£latly refused to co-operate with a requesting party and declirad

= mrovide examined copies of tis bocke that refusal could amount to special

casse within the meaning of section 7 (3) of the Evidence Law. In ny vicy

there vere factors in this case vwhich could amount to specizl cause. Ividonco

weor heling scught for use in a foreign judicial tyibunal and if the actual

mere not produced befcre the examiner, the evidence cbtained would bho

’ Y

aag in the foreign tribunal, here was nc question of the bankers'
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taken out ¢f the jurisdiction and the minor inconvenience to tihe bank o
hefore

bz its books/the examiner and produce them would be greatly outweighed by
the court's obligation to tale all necessary steps to give effect in comity tc
tle Zcreipn request. All earlier efforts by the United States Government to
chtain the information from the bankers in circumstances where the Confidential
Telationghips Law would not be applicable bad been unsuccessful. Therefore, in
tte face of the bankers' intransigence there was no method by which the
recuesting party could geir access to the bankers' bocke without the order cf
tie Court made for special cause. In ny view special cause was abundantly made
cutl,

But even if special cause is shown under section 7 (3) that is neos
an cnd of the matter as in the instant case the accounts from which evidence iz

being scught is not in the names of any of the defendants indicted in the

requesting Court, An undoubted rule whnich applies to applications for inspecticu

e

on

e

«f benliers' book prior to the trial, equally applies in my view to an applicat:

~

exanined copied of the bankers' books or for the production cf these boclis.

Trot rule as to ingpection is best cxemplified in the case of South Stafforxdslire

rwave Company v. Ebbsmith (1895) 2 Q.B. 669 where the issue was vhether an

15379 ecould be made when the account was in the name of a person not 2 party tc
il action and if so in what circumstances. Lord Echer, M.R, at page 674 said:

"Te application is for an order to inspect

efore the trial an account which is prima

facic not that of a party to the suit., I

aw disposed tc think that the rule of

conduct which the court wouid observe in

relaticn to such an application though it is
inposegible to define it exhaustively would be
that, if the court satisfied that in truth

the account which purported to be that of a

thir? nerson was the account of the party to the
acticn against whom the order was appliec for,
or that, tbough not his account, it was one
with viich he was so much concerned tihat items
in it would be evidence against him at the trial,
and t“erﬂ wvere no reasons for refusing insmection,
then they night order the inspection but unless
they were go satisfied, they cught not to do sc
B | tnlnk that the party asking
for the insgpection ought to be able to shew the
Court strong grounds for suspicion, almost amounting
to certainity, that there are items in the account
which would be material evidence against tle
defendant upon the matters in issue. I requested
cou“uel for the plaintiffe to tell me which grounds

e had fo: the suggestion that there were itens

of that character in thig account.”

E

#
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ianagenent Consultants, a Cayman Iclands Cempany was controlled

i

15.
Ia applying the pr1nc1p1es adurmbrated by Lord IEsher M,R, to .«
facts of the instant case, one finds that the allesations in the indictie-t
conperted by the affidovit of Mr. Arterberry are that International Decourcc
9.

7 .
[V W

cants Carver and Lemire and that scme 5$294,000 U.C. were transferyd -

ite account by means of a transfer of $5200,000 U.S. from a Swiss bark acco

controlled by Carver and Lemire eznd by two chequee pavable to Carver's - lc,

further that Redcon Limited was controlled by Carver and lemire and ot
conpany received $500,000 U,S. from a Liechtenctein entity contyolled T .
sald Carver and Lemire. These allegations were so gpecific that in o vicw
t' oy would easily lave satisfied Lord Esher vhen Le prenounded his tes.
"sugpicion, almost amouating to certainity". Lord Icher was prepared to

accept the argument of Counsel as to the aoffect of the nleadinge, In U .

ingtant casa, in the face of the affidavit c¢f lr. Arterberry, there veao rionlic

ovidence which: the learned Chief Justice could tave token into consid
the exparte application.
So goon as it was established that there was suflf
to nove the court to decide that special cause existed for ordeving tl o
hauler to produce his bocks, it is bevond question that a Court would
cwercise itsdiscretimm to make the avpropriate crder., The next legal ctoo

b vould be mandatory would be the service of tilat crder upon all

-

Interested parties. Vere this a wholly municipal cese, the crder of ¢

Loe

"y

court that speical cause existed vould be immediately sperative and voull

factive cnly subject to the provisions of the Cenfidential Relations i-c

Tud 1soistance nmust he initiated by an ex parte nrocedure, the Iivob

~
[eh
[¢)
fete
[b]
r-—.
fab]

ewnortunity that an intercsted party, be he barker or other category o f

serson, would have to contest the validity of the oxder would be aite:

thereof upon Iin, If e chooses not to contest the ex parte ozder,

pust conply with its terms. Should suck an interested party seek to

R

e crder set asido, be vould after the appropriate hearing be compellad o

ahide the order of the Court.

S/
©\%

e M

tow. Dut as was pointed out earlier hecause en application for internaticnd.
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lessrs. Challice and Regnart were required to give evidence in

o e

tleir persenal capacities and they could not avail themselves cof any ¢f

tlc nrovisions of section 7 of the Lvidence Act. 1If, towever, on the

cecucst for Judicial assistance, an order was made for them to give ovidonco,

o] 1

“n the event that evidence related to cenfidential information, they wold
{
<;~/ fall inte the categery of persons regquired to zive evidence under secticn

[ANY .

<& the Confidential Relaticnships Law and would be obliced to scek

iractions cf the Grand Court before conplying witih that order to give
cevidence, A person zo required to give evidence is not afforded the cpiion
to decide whether or not it is convenient for him to give the evidence o
even to apply under secticn 34 for directions. Under the provisions c¢f
gsection 34 it is mandatory fer him to make the application and I might add,

a tine limit is stipulated he must act within that fixed pericd.

One must never nak he mi te¢ of Llurring the lines of the '~
Cne t ne ake the stake of Llu oot line the

sonazate jurisdictions whicl. have an internlay when an application

I

rnational judiclal assistance touches and concerns confidential in’ooo

e first question to be determined in any given case is vhether a pevec: v

3

required to cive evidence ags to confidential information and the gecr!
Fedulred )

=

¢ to determine according to the special statutory provisicns of the Camnen

1

ciands vhether, tc wiat extent, and subject to what conditions, such

te be a2llowed to give the evidence. The two juvisdictions ar:

—
]
)
3
3
e}
3
[
()

1,

by the same personi):

5
0
b
()
D
[EN
v

.

the Grand Ccurt nd may indeed be exercised

Tzt the vules of law relevant to the first enquiry may be whelly cticse

2]
Le]
O
He
6]
He
2
j

thc other. The judge of the Crand Court must never when ox

Tunctions to determine the first nuestion, take into comsideration cucet

2 noliey which might have the effect of nrejudging the situation ag to
L vould rule con the aspect of the question when an application is made un.lo:

Seetion 3A. In perticular, the Crand Court is given guidelines as to " =

o metters to be atken inte consideration when exercising juriediction

section 3A c¢f the Ceonfidentiality Law,., Section 2A (6) provides:




N

17.

"In considering what order tc make under
this secticn a Judge shall rave regard to:

(2) wihether such ovder would coperate as
a denial of the vighte of any perscn

(=]

Lo

in tte enforcement of a just claiw;

() any offer of compensation cr indemnity
nade te any nersgon desirving to enforce
a clair %y any person having on inkerest
in the preservation of secrecy under
this law;

N

(¢) in any criminal case, the reoquirements
cf the interests of justice."

It would thevefove appear that the policy =f the legislatuve in

]
o]
t
-
O
=
2]
0]
~
8]
fnd
¢]

vrat the Cornfidentiality Lawg ¢f the Cayman Islands should

Llonket device to encourage or foster criminal activities, As Mr, HWill uts

it, there is nothing in the statute to suggest that it is the rublic
of the Cayman Islands to nermit a person tc launder the proceeds of eriie i

tl.o Cayman Islands, sccure from detection and punishment. I can find

1igharmony betveen section 2 of the Imeprial Crder, Section 7 of the Fvi.

Teve and the provisions of the Confidentiality Law, as in mr view cacl: stat to
IS H v

PO TEY

c3

e wolevant to different stages of the proceedings. There is ncthin

zial Order to indicate that it wae establishing & rezime ond 2

waeilected by any provisione that may exist in the statute law cof the Caqans

Iziande. On the contrary section 2 (3) therccf, makes particular refevor
te « Although goerlio o
" and G of the Evidence Lav are made subject to the provisions of the

1

Conficdential Relationchips Law, what this meens is that bhefore a banke: can

urply either examined copies, or produce the originals of utie bocks, he

4]

cunt seelr the directions of the Grand Court under the Ceonfidentiality rav.

-~ a

Tt Zinal stage ic reached only when the application is made to the fxond

Court by the prospective witnees and the Crand Court will then make an

3 ~ W

Grdnz after considering and giving full wveight to the provisions of scctic:

1~
o

The substantial question which next crose for decision was whet o
2"z veguest for judicial ngsistence was transmitted in a form which coul’s

.
1

o aceepted and acted upen by the Cayman Court. Secticon 2 (&) () of t.a



A
[

cdule to the Imperial Crder wiiich confers the jurisdicticn upon the

“rand Court places o limitation upon the documents the production of whiceh

can

]

e

Jiscover the

v

e ordered, It st

tes

se

]

“An order under this section shall not require a peraon:

(b) to produce any documents cther than particular
documents specified in the crder azs being
documentes appearing to the court making the
cxdexr to be, or tc be likely to be, in Iis
possessior custody or power,"

rohibited

o
4

In subsection 2 (%#) (@) a court is

o
)

senernl discovery of documents asz such an order would be in the natire

“ighing expedition., The tvo subsections must therefore be read togethon

o which an ovder for nroducticn may be made, Section 2 (&) (b) of the

von making an order

CH

Lo

true intention of the legislaturec ag to the documents in ragnect

Imnerial Act was judicially considered by the House of Lords in Ric Tinte Zinc

v, Vestinghouse (1°7C) 1 A1l E.R. 434,

TLord Dinlock nfter reference to the facts cf that case said orn

v

"The request for the production of documentary
evidence by the 'two RTZ companies nust satisiy
nct only the requirements of sub-section (3)
which exclude fishing discovery but alsc the

stricter vecuirenments of sub-gection (4). Under

the procedure of the High Court of Tngland there
is no powver to order Jiscovery of documentg by

a person nct a party to the action, hut guch o
person can be reguired by subpoena duces tecunm
to produce documents te the court or, where his
evidence is taken bhefore an examiner prior to
tie trial, at such exeminaticn, There is a good
deal of authority cited by Lerd Denning 1.0, in
his judoments as to how gpecific the reference
to documents nust be in subpoena duces tecum,
Classes c¢f decuments, provided the description
of 'the clags is sufficiently clear, nay he
requirdd to be produced on subpoens duces tecum.
T.e requirements =7 0.2 (&) (b)), however, are
nct in ny view satigfied by specification of
classes of documents. What is called for is the
specification of 'particuler documents' which I
wvould construe ar neaning individual documents
separvately described."

The request for judicial assistonce in that case failed cn the

t"hen this case was in the Court of Appeal (reported

wnler the title Re: Westinghouse Electric Corporation (1977) 3 All E.7.



12,

crd Denning MR, hod suggested that the test of whether the documents oheuld

2 treated as paorticular docunents was that they slhould be specified vit’ suah
“dietinctiveness as would be sufficient for a subpoena ducee tecum, Lt Hoc2

. Y12 the Haster of the Rolls elaberated by saying:
L
- "The description sheuld hbe guffi

tc enable the persen tc put his hands on the
docuntents or file without hingel? Laving to nake
a randon searcl, in short, tc know specifically
what to look for ........... The person cught
not te be required to chace through nasses of
documents to see whether this or that may not
relate to the dispute.”

ciently gpecific

The docunents referred to in the Vestinghouse case were of the
neot civerse, varied and complex variety., Consequently, the language of tic
Judgees in the House of Lords nust be looked ot against those facts., On the
(;Mi ctler hand, the traditicnal description of bankers' bocks used by bankors in

the ordinary course of business has Leen "ledgers, day books and account ol

Ulen thercfore these terms are used in a statute or in bugsiness corresnun

tley nmust be taken to relate to the actual books used by the particular hank

in the keeping of its acccunts. An cuteider would be at a disadvantase i7

srore to be compelled to "know the precise gvstem of acccounting used "

>

and the precise and particular documents in wiiel: the bonk's accovnthn”

- Tocords are kept, What such a third person nust shov is that he requirac

infownation regarding a particular transaction made on a particular day, in

'

waonect of o particular account., Where the banker is merely required %o »lacc

tic hands upon and to pick up the letter which forwarded the cheque, cor tie

rent slip which evidenced the transaction or the cable confirnming tho

transaction, could that De said to be in the nature of a £ishing expe:
1 think not, These documents are manifestly the conduits through which

~

rnency nay be transferred to the credit of an aceount and the request

(/ j toiv production is at least analopous to the request for the letter in oy

to correspondence the existence of which is either adnitted or is not dc

I an not persuaded that any of the Judges in the House of Lo-

o gave opinions in the Westinghouse case, had they been discussing 2 neo:

concerning bankers' books, would have established a rule that to call

sich a banker in the ordinary course of business acccunted Tor a

transaction, would not be o call for a particular document.

PR
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Lecordingly, in ny view, a “ﬂnker to which an order was made to produce

“all correspondence, ledgers, day books and account bocks used in its

rlirary course of business” in which it recorded the receipt of a pay

o]

on a particular day, vhich funds it credited io a narticular accow

wou’d be able to place hig hande divectly on such records, and therefors in

extent such a description would sufficiently satisfy the statutory

requirement of "particular documents ete. in secticm 2 (4) (b).

But thie amended Request and the attendant Summons contained ¢

and phrasce which Mr, Alberza subnitted were too vide, vague "nd ol o

Jdeling nature. These words of vequest referred to "all other books,

ccuments and papers” and Yincluding all records' relating to the particuilar

coeounts. It was clear from the whole tenmcr of the Request that the U.E,

Tevernment was not seeking an oversight of all the accounting transactions
e two entitieec named in the Request. Their concern was as to

particular sune enanating from particular scurces, which were twansnitted to

tho banks on particular dates in specified forms and credited to parL“C"ny
meeounts,  Indeed the supporting evidence tas that the returned chequas o0
iz tlhe possession of the U,S, Govermnent,

Mr, #ill cubmitted that although the intention of the Request sog

~

ponifest, 1f indeed the Court was cf the view that there was language t

o

vhiel could be consideved toc wide, vague or of a fishing character, wiic
g s

o)
o~

aliowed to stand could invalidate the Request, it was an appropriate cos
tia deletion of the offending words, Mr, Llberge while supporting the
prineiple thnt the court in appropriate cases has power to sever one part

“

oZ the reguest from the rest, submitted that in the instant case the documconr

voguested were Y'classes of documents' and not particular documents®

since the blue pencil rule could only be appiied where it vas posgilble o

e without the addition or slteration of a word, or of re-writing the &

this was not a case in which the Court could use the blue pencil, Tho
nravanen of Mr, Alberze's submiscion was that the Court could not use = .«
biue pencil in the instant case as it would be impossible by such a

-

cedure to transform 'classes of documents' into 'harticular documernta

bring them within the ambit of the relevant statutory provision:s.
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I need rcLe" to no authority earlier than the Rio Tintc Zinc 7.
Togtinghouse  supra, for the proposition that tiwe Ccurt hac an undoubto:
.

reoer to narrow dewn the ambit of the Pequest, Viscount Dilkovne erprogesd

3 . . . . . g ey .
(\// o and only in gpecific circunstances. Ir commenting on the acticn tahe

<

o Court of Appeal to Balvare the Request, he sgaid at page 453-4534 ol tho
Tencrt,

"In the Court of Appeal it was held that

the words which so often apnear in Schedule
D Yany nenorond®, correcpondence or othex
docunents relaLlng therets’ were toc wide
and the words 'velating thereto' were struck
cut. In their place the words 'referred to
therein' were inﬂerteé

"That ccurt thus recognized that o part of
the letters was of 2 xlsdlng cba“acter.
Letters of request nay take 2 variety of
forme. Scme, it may clearly appear, are
wholly directed to the cobtaining of evidence;
scne it may clearly appear ave nct; cne part
of a request may be for evidence and the
repmainder not. The 1anguaﬁe of oticrs nay

&

De sueh thot it is not peoscible with any
depree certainity to decide intce which

of
category they fall, If it is clear that

part of the wequest is for tho obtainiag of

evidence and that »nart is severable frem th

reet, it nipht be right to hold that that par

satisfice section 'l of the 1975 ALct, I£ it i

clear that the request is substantially Zfor the
cbhbtaining of evidence althougsh a minor part is
(y» nct, again it might be vight to held that the

a

barrier imposed by that secticn was passed,
he order made by the court could ignore the

L2 ot
fisting part,”

oo

As I have clready indicated I an of the viev that the substaniic’
racucst vas one for Yparticular documents" within the neaning of the Scheduic
to the Tmperial Ordexr., The words "all other books, docunments and papers' auc
Lo vide as they could lead to a fishing expedition through the entire accounin

o tle subjects of the Nequest, I anm also of the view that the words

o

it

- all rocords™ add nothing to the wide words Yall other books, documents and

maneert but that they fall in the sanme category and are likely to lead to o Tinnhin

Tieel” nost strongly that this power of severance shiould e sparingly oo ov

incle "Zno

peditions  These surplus words arve clearly c‘evc'f'xblc fren the remainder 0 0

wguast, They form but a minor part of that Request and they ought to be Jelet: ]

Unen their deletion the Request remains granatically agreeable and fully

[

=rlomttondable without the necessity for the addition of any werds whatever,
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I turn now to consider the question c¢f the Dequest Zcr Inspectic.
o7 e relevant bankers' books as contained in the anended summons, Thero vas

ronticn ¢ ¢ reguest for Inspection in either the crizinal or the amerdzd

.

~

satten of Dequest, lowever, it is undoubted law that the Grand Court hag
setras cn the application of a party to lepal proceedinrcs to order that suc..
socts e at liberty to inspect and take copies of any matter ir 2 barlers' Loot

[al

ic so by virtue of scction S cf the Zvidence Act Dut such powver to ins-o~®

[N
'
)
L}

macde subject, inter elia, to the Confidential Relationshins Lew. The rencon
for nernitting inspection bedcre trial is well set out in the judoment of

Scrutton L,J. in Waterhouse v, Wilson Barker (1924) 2 I,5. 75%9; 1924 r11 =, .,

en. 777, There hie said:-

"The power tec inspect was siven to any narty,
and there wes nc nead for him t: give nctice

te the cther porty, unless the Judge ordered
him to give such notice, It appears to ne

that the primary object c¢f the Act (Danlkers'
Books Lvidence lict 137C) vas to amned the lau

of evidence asc to proof of meatters recorded

in benkerse'! books, and incidentally to
facilitate procf by giving the person desiring
tc prove such transactions a righit to sec the
books in order to extract the requisite evidence
esrseeccesssnse I cannot think it vas intended
that tie trial nust commence before he ceould
inspect and get copies and that on adjournment
rmust tale place to enatle hin to cet his cevidence,™

This power of ingpection is therefcre ancillary to and facilitrti

¢.! the primary order for discovery, 1In answer tc the contention that incrcct

.

could only be considered at ell if it fcrmed pavrt cf the Request, T would un

“at the provision in section 2 (1) of the Schedule to the Imperial Crder is

.

vide encupl to cover this ancillarxy and supportive question, The Crand Cous:s

ie T this section cipressly cnpovered to order appropriate procedures fov

~iving effect to the Request vhick can include en cvder for "a person to teol-c
a~prepriate steps”, 17 an order for inspection cf 2 bankers' becks bhor acuver
baen considered as an additional right of discovery, but merely facilitativ:

.
-~ 1
R )

., uby on principle should a Ccurt preclude itselZ Irom the jurisdicticn -
nrlze such ean ovder within the saferuards provided by the Evidence Act?

1

Lttention nmust be directed to the fact that "discovery of <ecunonis

aier sections 2 and 5 of the Schedule of the Imperial Grdes is treated culitn

s merotely from the "Inspoction cf preperty”, Section 5 (2) (e¢) sunra Jidl el
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ceel: to set out the procedure to be followed when taking evidence from a witnece
srally or in writing, nor did it place any limitation upon the commen law
position dealing with discovery of documents. Although discovery and inspection
e-a Jealt with under separate sections of the Evidence Act, in theix

2"

(SR

internretation the Courts have treated insepction as the vehicle by which

Jdocuments required for production in evidence through discovery can be ascerininer,

a2 Arnott v. Haves (1887) 36 Ch, D. 731 at 737: Cotton L,J, speaking of scctinn
7 of the Bankers' Books Dvidence Act 1379 said:

"Then it enables copies ¢f the entries to
be given in evidence. How can the suitor
kncw what entries are wanted? Only by
exanination of the books, and though this
order gives o wider power of inspection
that a sultor had before, it is an
inspection forthe very purposes of the Act.
It ves urged and I was ot first struck by
the olservation, that this is making the
Let give a power of discovery. But that

ic a fallacy. This ig not giving the
Plaintiff discovery from the Defendant to
assist the Plaintiff's case, but giving
hin pover of examination for the purposges
of ascertaining what copiles he will require
for the purpose of being put in evidence.”

.

Try L.J. was equally explicit as to the nature of inepection under the Act, I

e =

Liis concurring speech at page 7329 he said:

"Then as to the general consideration of the
Lct, it is said that this ovder gives the
Plaintiff a discovery of documents which he

has no right to inspect. But this inspection

is necessary for the purposes cf the Act,

Before the Act it was necessary to call the

Banker by subpoena duces tecum, and the party

cculd not see the Books till they were put in,

The books are not ncw to be produced, but

copies are to be used, ‘How are copies to be

obtained? The party requiring them cannot call
on his adversary for copies; he therefore nust
himself make a copy, and he must have liberty
to look at the bocks for that purpose.’

Vhere the letters rogatory are in vespect of criminal proceedin;s,
the court is not empowered to order the "inspection, photographing, preservaticn,
cuctedy or detention of any property". This is sc by virtue of sections 2 (O}
{(c) and & (1) (c) of the Schedule to the Imperial Order, However, "documents'
aroe given specific and peculiar treatment under the Schedule, and ave not Le
included in the general temm “any property" in section 2 (2) (e¢). The exrrece

povee vhich is given to the Court by sections 2 (2) (b) and 5 (1) (e¢) to orlo:




irmc’ude a power in the court to order ins

2,

case special couse evisted under

soull to iggue orders for the Lankers to

"
b

101G

.

in the Indictment contrcl the conpanies

rar seuzht,  Had the learned trial judpe

roocigione ag enabling him te nake orders

the oppropriate orders,

It is not the practice in ti

“udicial nroceedings to be video-taped:

statutory prohibiticn nor judicial sutho

i

.

~

the practice in other jurisdictions a

vidan-taping of proceedings before exan

2 e Australian Law Journal - Volume &

idec-Tape Trialg in vhlch the author

ocated that the Austrelian Courts weuld make use cf videco-taped trialu,

sneluded:

UTc record evidence g

ient evidence BLefore the learned Chief Justice thet the defendants

e oveduction of documents in criminal cases, in order to be cffective, nust

pection pricr te trizl, In the

secticn 7 of Zpe g

the Fvidence Lauw

[p)

nroduce their Locks and there woe

in vegpect cof vhose accounts disecrory
construed the relevant statutor

s for the inspzction of the documcr.to

cuected, T entertain no doubt that he weculd have exercised his discretion i

he Courte of the Caymon Islands tc permit
but at the same time there is neither
rity to the contrary, Ve were relerrod
nd to repou teﬁ cases in which ordeg o
iners were nede, There ig on oxtinlo

O pe 337 « 230 c¢f July 1974 on tic tollc

listed five purpeses for yhich “«

iven abroad on cormission,

to he 1"eviewed by the trial court in cenjunction

with the transeripts

1, ”Ideally, it would of

an annellate court t
Figl %

of such evidence,"
course e an advantage fow
o have available a video-

tape wveccrd of the trial under anpeal, in additicn
to the transcript of evidence contained in the

appeal Leok,!

His Honcur Judge Locke egitting in the Country Court of tho ol

Tistrict of York Canada, in the case of the U.S.4.  vs. General Elect

et ol heard on Hovember 19, 1980, made an ovdey for the video-tapin; ¢

evidence although no recuest therefor

wae contained in the letter of [ r~ulnh,

held that the question cof video-taping was a matter of procedure ans nof

sre of substantive law,

After sore hesitation the Supreme Court of Bermuda in proceadire

.

with a similar genesis =g the Request

. A

in the instant case ordered that ife

~oeeedings before an ecmaminer in that countiy be video-taped,
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In section 2 (3) c¢f the Imperial Order it is wnrovided that:
"An order under this section shall not require
any particular sters to be taken unless they
are steps which carn be vequired to be taken by
vay cf obtaining evidence for the nurpcses of
civil proceedings in the court naking the cxderx
(vhether o7 not nroceedings of the sane
- description as thcse to vhich the application
<;_\ fox the order relates); but this stbsection

-~

ghall not nreclude the making cf an order re-
quiring & nersen to give testimony (either
crally cr in writing) othervise than on cath
where this ig asked for by the vequesting
court,"

70 Pule 4 amplifies the procedure for the examination of witnesses by

sooicing tiiat subject to the questicn of nrivilege the examination shall be

tarzea in neoney provided by Ovder 39 wules 5 - 10 and 11 (1) to (3). The

laarne! outhors of Halsburys Laws, 4th Edition, Volume 17 at pavagraph 229 in

1

D eommenting upen the abeve statutory and regulatory provisions say that the

cvapination is tc he taken 28 in the case of an crdinary exanination cut cf ecouw i

“i,e, in the manner provided v I,8.C, crder
v 5 -010, 11 (1) - (3) -- which anply
with necessary modificaticns, The rules
evidence applicabtle in the fereign coult
chould e applied where they are known, and
even vhere thev are not known the strict
rules of Inglich Lew of evidence 'should be
relaxed so as tco adnit vhatever questicns
pay be reescnably expected to throw light
upon trne matter in issue,”

said
(; | Ae I/earliexr, theve is nc statute either pemmitting ox

A

ti2 'rand Court frem crdering that the ewenination ¢f the witnesses be videc-tnmnd,

mthe original and the amended letter of Tequest contoined an applicaticn tf

o

ES

2ho mroccedings be video-taped., When one ceongiders that it is permissitle
celox the strict rules of evidence opplicable in an English Court in on exom’nitlice
concucted o8 a vesult of an cxder made on o Letter cf Tequest ewpressly to coric.

e Zoueign court, is there any principle which would prohibit the video~tonin:

X

¢’ the nroceedings at the vequest of the foreign court where that

1w o assistance which that court needs? During the argunent the Court waoo

l

infovmed by Counsel that witheut the video-tapes the avidence taken on an

i

[atare N

ation would be werthlaese in the U.5. Court, The advantages of videco-tao-
vare conceded in argument, that is to say, video-tapes bring the witnesses tc

PPN - .

azs grow thelw demecncur to the tribunal which eventually has the
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respongilility to deternine cuestions of foct.
I ot cf the view that video-taoning as vequescted is 2 matte: o
nrecedure and ae this prpcedure is nct exnressly nrohilLited L ony cf the

wyicions ¢f the Imperial Quder it was cpen to the Judre of the Crand Court -

Lol T }
t.

Los omowver to regulate the proceedings of his Court,

tc make an cvder

be wideo-taped, When the heoring before the Hraminer

-

9

o wvitnesg ig privileged tc ol ject to being video-taned i

rezard to ra~ticular circumstances, the videco-taning

erpose hirp to danger teo life cv liberty. It would then Le “o

miner to rule cn the substentive objection I am of the wview that the

lInained Chief J,stice adonted too marrou & construction ¢ the ~eruisite

otak

wtory nrovisions referved to by hin in bis judcment and was in errer vhen

videc-taning

I8 twe

concluded that he had no jurisdiction to owder
The final cuestion with vhich I propose to deal cn this oppeal,

the witness Challice. He had left the jurisdiction of

the hearing of the oviginal application cn Mareh 19, 1982,

.

1,

that he had —elevant infoimaticn touchions the Request.

Bankexs

in: to cacticng 7 ard £ ¢f the

> Act, dc not apnly to My, Challice, on emplcyece ¢ the Lank, whe vac

e avidence in his perronal ecanmscity, The infovmation which wae mequic
e, “hallice Zell within the provieicns of the Cenfidential Pelaticnships Lav

Loovag hound to comply vith ite provisicns. Section 3A

(1) of the fet Tor

7

sotneeteritorial effect.  The Crand Court of the Cayman Islande hace

£t oo person oFf any nationality whe, being

Tin the meaning of that statute, discloses that informaticn eanyvwhere in tho

wertd without the prior pemissicn and under the stipulaticns ¢f the Trand Coux
It ig Parcl

in meterial that My, Challice who continued tc he an employee cf
Tenk International Timited had left Caymen hefcwe the
it. &

“eciciorn, I oan order was made ny the Court »e could

juriadiction te make on crdev

e

Consideraticns

does not contemplate that the nevson to vwhen

jurisdiction

Zrand Ceusrt handed dovm iin

(1O

coenfidential informatic
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a" icsued will refuse to cbey, If l», Challice clwose to disobey tin

voder o would be in contempt of court with all its conmsequences should he esn

sel oot orain on Cavmanian tervitory. The crder gousi:t in respect of lir,

in the form emended cn Appeal, oucht te iesue,
For these reasgsens I concurred in the decisicn which was handed
dovm on June 4, that the apneal should be alloved and concurred in the ovde:

srope nnd Ly the learned President (Az.)

”LJQUAt

On June %, 10082 I erpressed my vier that the anpeal should Te

zllowod I have read the weascng ~iven by Towe J.2. for z2llowing the anpeal.

’
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them and do neot wish to
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P, (AG.):

Rowe, J.A. has expressed fully and with careful lucidity
reasons for concurring in the order which we made on
A, T am in agreement with his rcasons and his conclusion:s,

completion I append hereto the form of the order made in

sosition of the appeal.

"IT IS FEREBY ORDERED that David Challice of Barclays
Bank Intermational Limited - Crand Cayman; Edwin
Cilmour of Barclays Eank International Limited -
Crand Cayman; Cyrus Regnart of EBank of Nova Scotia
Crand Cayman: W. Bayke and/or Tony Connolly of Bank
of Nova Scotis - Crand Caymaan Jdo attend before the
Fonourable CGcrard B. Reilly, who is hereby appointc!
Commissioner, on lionday, the 5th day of July 1982,

at 10:00 o'clock in the ferencon, at the Board Rocn
of the offices of Messrs. A. Steve McField and
Associates, Ceorge Town, Crand Cayman, or such othoer
day and time as the said Commissicner may appoint,
and do there submit to ™~ examined upon oath or
affirmation, touching the testimony 30 reguired and
relutineg to the matters set forth in the LETTERS OF
REQUEST for International Judicial Assistance of th.
thited States Court for the District of Ceolumbia, =
in the Affidavit of Johr D. Arterberry, attached to
the Affidavit of A. Steve VicField filed hercin and
marked as Exhibit ASM 'I°.

And, special cause being shown, namely that o»
Order is necessary in order to zive effcct to the
Request of the United States District Court for tho
District of Columbia, IT IS5 FIRTIER ORDERED:

(1) that David Challice do appear and give
evidence on all matters related to the
receipt and isposition of the sum of
£294,000 which funds were credited to
the account or accounts of Internaticnal
Resource Management Consultants at Barclays
Bank International Limited - Grand Cayman
by means of wire transfer of $200,000 ou
or about June 27, 1977 and twc checks
(544,000 and 750,000) payable to Feidi
Carver and deposited te the said account
or accounts on or about November 4, 1977.

(ii) that Edwin Cilmour, the proper officer
of Sarclays International Limited - Crand
Cayman, as custodian c¢f records do
produce all correspondence, ledgers, dav
books, account books, used in the
ordinary course of busincss reclating tc
the-account or accounts held by Inter-
national Resource Manarement Coasultants,
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relating to the receint cf §294,000
which funds were credited tc the account
or accounts by means of a wire transfer
of $200,000 on or about June 27, 1877,
and two checks (%44,000 and §$50,000)
payable to Feidi Carver and deposited
into the account or accounts on or aboucs
November 4, 1977 and of the subsequent
disposition of the said funds, and that
the said Bdwin CGilmour of Barclays rank
International Limited do appear to prove
the relevant matters, transactions and
accounts recorded in their records.

(iii) that Cyrus Repgnart of Bank of Nova Scoti-
Cranl Cayman do preoduce all correspondono
ledgers, day books, acccocunt boouks used i
the ordinary course of business relating
to the account or accounts held by Redcos
Limited relating to the receint of §500,000
which funds wore credited to the account
or accounts by means of three checks (£200.02°
% 300,000;&3100,000) payable to Redcon on’
deposited into the account or accounts
or about MHovember 8, 1977 and the subscqguoent
disposition of the said funds, and that t-o
said Cyrus Regnart of Bank of Nova Scotia
do appear te prove the relevant matters,
transactions and accounts recorded in their
recerds.

(iv) that Tony Connollyand/or W. Bayko the
proper officers of the Bank of Nova Scotir
as custodian of records de nreduce all
correspondence; ledgers, day books, accouws
books used in the ordinary ccursc of busivcas
relating to the account or accounts heldd
Redcon Limited relating to the -receint
$500,030 which funds were cradited to tho
account of accounts by means of throe
checks ($300,000; $100,000 and $100,000)
payable to Redcon and deposited inte tho
account or accounts on or about HNovember
1977 and the subsequent disposition of th.
said funds, and that the said Tony Connoli-
and/or W. Bayke of Bank of Nova Scotiz &~
appear to prove the relevant matters,
transactions and accounts recorded in thuoi-
records.

AND IT IS FLRTHER ORDERED that the said witnesses do apr

A

to the Crand Court pursuant to Section 3 A of the

Confidential Relatiocnships (Preservation) Law for direct:
25 to manner of givino evidence and the production and
inspection cf the said documents within seven days of the
service of the said order herein.

AMD IT IS FIRTEER ORDERED that John D. Arterberry,
Attorney, United States Department of Justice, or any othov
lawful representative of The inited States Department cf
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wJustice, or any other lawful reprcsentative of The
United States of America, is hereby authorized ¢ ‘inspect
and take copies c¢f the said documents to be produced by
the said witnesses herein.
AND IT IS FURTHER ORDERED, in accordance w>th the Request
~f Fer ltonour Judge MNorma Follcway Johnscn, contained
in the Request for International Judicial Assis-ance, that
a verbatim stenographic recording ke made of the said
cvidence and that the proceedings in respect thereof be
videotaped by means of videotape recording to be supplied
by the authorities of The United States of America.
AND IT IS FURTFER ORDERED that the said videotape recordinis
be neither edited nor copied, without leave of Her FHonour
Judge Norma Followay Johnson, or such other judicial
authority as may be appropriate in the said United States
cf America.
AND IT IS FURTHER © . 275, 1in accordance with the said
Request of Her 'onour Judge Norma Followay Johnson, that
the taking of said evidence be governed by the Federal
Rules of Evidence and Procedure, save that any of the
said witnesses may refuse %0 answer any question tending
to criminate himself; AND FURTHER, that all evidentiary
objections under the >aws of The United States of Americ:a
shall be noted and preserved for the trial court as
provided in Rule 30 (c), Federal Rules of Civil Procedure.

AND IT IS FURTHER ORDERED that after the evidence has beew

transcribed and recorded as aforesaid, it be file? in
and th-< the Clerk of the drand Court

the Registry of the.Crand ¢ 'n forward said transcripic,
exhibits and videotape recordings, tosether with a copy /

of this Order to the United States District Court for the /
District of Columbia, in accordance with the Grand Court 1

(Foreign Process) Rules 1977,

AND FLRTHER, that this order be served on the said
witnesses and the At rney General of the Cayman Islands."”
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"Court (Civil Procedure) Rules. The Grand
Court (Foreign Process) Rules do not appear
te be appropriate,

"In England the ¢eneral principles which should uo
followed in relation tc a request from a foreign
court for assistance in obtaining evidence for

the purrose of proceedings in that court is that iz

=

English Court will ovdinarily give effect to such
request so far as is proper and practicable and
the extent that is mermissible under Enpglish law.
This nrinciple reflects judicial and internation:l
comity and it conforms with the provisions of the
Hajue Convention and the 1975 Act as it conformed
with the spirit of the former statutes., It is tho
duty and the mleasure of the Enclish Court to
do all it can te assist the foreivsn Court, just s
the English Court would expect the foreign court
to help it in like circumstances. Just as the
English Court ought=-to give full frith and credit
to a foreign judoment, so should it give full
faith and credit to the reguest of a forcign court
for evidence to assist its proceedings.

In dealing with a request for evidence from a
foreign Court, the English Court has first to
decide whether it has jurisdiction to make an
order to pgive effect to the request, and sccondly,
if it has, whether as a matter of discretion 1t
cught to make or refuse to make such an order. Ao
a matter of jurisdiction, in the ordinary way and
in the absence of cvidence to the contrary the
English Court should be prepared tc accept the
sta®mcent of the foreign Court in its reguest thaw
the evidence is required for the purpose of civil
or ¢riminagl proczcdings,as the case mey be, in

that court. ©0On the other hand, the form of the
letter of request is not conclusive; the Court

must examine the request cobjectively by the nature
of the testimony scught, and it has tc look at ti-
substance of the matter, but it may have regard uo
what wz3 said in the {oreign Court when the reque. i
for evidence was issued. If there is any doubt
about the matter, the English Court may allow the
parties to refer back to the foreign Court or Jud ¢
who issued the request fer cvidenco.

As a matter of discretion, again in the ordinary
way, the English Court should exercise 1its
discre6ion to make the crder asked for unless it

is satisfied that the application would be regarded
as fallins: within the description of frivolous,
vexatious or an ebuse of the process of the Courr.
The English Court has power to accept or reject i€
foreign request in whole or in part, whether

as to oral or documentary evidence; and it cdn

and should delete from the foreign request any

parts that are excessive either as regards witnessus

or as regards Jdocuments. The English Court will
on the principle that it should salve what it
can, but should decline to comply with the
foreign request in s0 far as it is not proper

or permissible or practicable under English law
to give effect to it. The English Court, moreov.r.
ought not to embark on the process of restructur.n:®
or re-casting or re-phrasing the forcign request oo
that it becomes different in substance from the
original request. The Court has ne power so to





