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IN COMMOW LAW

SUIT NO A3 OF 1983

éﬁTWEEN VALEF YACHTS LIMITED

AND THE OWNERS OF THE MOTOR VESSEL e
“DASKA" FORMERLY "“ANGELLA" AND e
THE MOTOR VESSEL "DASKA" FORMERLY o
"ANGELLA®. DEFENDANTS,

Summons for Leave to”sffikéwout
Jefence and Counter Claim *

T oot
Lol ;

Charles Piper for Plaintiff instructed by Clinton Hart and Company.

Hancy Anderson instructed by Crafton Miller and Company for the Defendant owners
of the Mctor Vessel "Daska” formerly "Angella™ and the Plaintiff in A11/83.

Actions Consolidated

Hearing in Chambers on February 12 & 15, 1989

JUDGMENT

BINGHAM /J:
By summens dated 3rd February, 1989, the Attormeys for the Plaintiff

in A3/83 and for the fifth named defendants in A11/83 sought the foliowing reliefs:-
A3/83

An order that:

"1. The Defence filed herein on 10th June, 1983 by Thwaites, Fairclough

Watson and Company as Attorneys for the defendants be struck out.

2. The Defence filed herein on 28th July, 1983 by Messrs. Crafton

S. Miller and Company as Attcrmeys for Richard Meilicke otherwise called
T . Richard Compton be struck out.

3. Judgment be entered for the Plaintiff om its claim herein with costs

to be paid by the defendant to the plaintiff toc be agreed or tazed.

4. There be such further or other reliefs as to the Court may seems just."”

Al1/83
An order that:

"1. The Action herein be dismissed and Judgment be entered for the

fifth defendant with costs to be paid by the plaintiff to be agreed or

taxed,

2. Therz be such further or other relief as to the Court nay seem just."
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- The grounds upon which these applications were made in these matters

were that the respondents havé neglected andfor refused to comply with the f

order on Summons for Directions made in Suit A/83 on 19th December,.1984.

It‘may be convenient at this stage to set out the order ﬁ&&éf;ﬁ fﬁe
Sumenons- for Directions so as to set the tone to the background to the applications
which has been fully narrated -in the Affidavit: deponed to by Cha:les'?ipér ;wbrn
to on 3rd February,_1989. The facts set out .in this Affidavit have not been
traversed by the respondents and are not in dispute. |

. At the hearing of the sazid summons referred to the Court ordered inter‘
alia that:- |

Ma. this action be consolidated with. the actions in Suit A8/1983

~and Suit A11/1983,
b. “ﬁhé plaintiff and défendé&ts prepere a statement of the issues
in_dispute between them, and in.-the event of.the_plaintiff and
defendants being unable to agree on such a statemepf ;hat‘suﬁﬁh D
- . statement be settled by the Court:- |
-¢. by agreement of the parties, the evidence in suppo;t'of.fheir
-respective casés may be given by the production ofvdogumentlof
entries in books;
d. .there bé }feedy trial of these actions; and that
e. .a buﬁdle or bundles of -documents be prepared by agreeﬁént
. of the parties for use at the hearing of the zections.” |
- The fécté.depoﬁéé'to_in the Affidavit-o£vCharles Pipgr'in support of
the_reliefs‘gpgght in the two summonses taken out by the ap;iic;ﬁt, who is the
- plaintiff in Suit 471983 and-the fifth named defendant'in,Suit-llllgsi;speaiu
. volumes, .8 to the extent of the delay ocassioned by the conduct o; the . Attcrneys“
at-Law havlng charge of the SUltS on behalf of the: responaeﬁts to this appllcatlono
. Although it has been strongly urged on their behalf. by the-»Learned Counsel
appearing for the plalntlff in Suit A11/1983 that.the rellefs now sought in these
aappllcatlons ought not to be entertained lightly, there is no galnsaylng that the

facts diselosed in the Affldav1t filed ir support of the summonses Wthh are

uncontroverted amount to what is in substance and effect, prolongeds inordinate and %5

1nexcusab1e delay on: the - part of these Artorneys-athhaw in respect of en order of

the Court whlch sought inter alia that the matter be determlned expeditiously by



3.

way of z speedy trial. This fact which'tﬁey ne doubt*ﬁére.all-wéli aware of meant

. o
-

that w1thout due compliance w1th thm order made .-at the hearing of the Summons for
Directions, there could be no proper hearing of these actions.

The.deléf occasioned thereby has beem of such z néfure_as cleariy to
zmount to a denizl of justice_to the applicant who om- the facté_deponed to im .
) Mr,hPipervs'Affidavit have done everything on. their part. to ﬁriﬁguthe matters_?p .
’i & state where the 1ssues could be identified and the cause. determined. _That\
fé this is so has been solely as a result_ofpthezrespondentsf‘cbhduct wnich has. .
resulted in the trial not taklng place.

The ;éééé and circumstances surroundlng this application when examlned;
fall squarely-withinrthose which were the subject matter of similar proceediugs
in two Englisﬁféaéesiéé-which the rule governing the matter relates.

For guidance see Allen vs. Sir Alfred McAlpine & Sons lelted (1968) 2

Q.B. 229, and Clough vs. Clough 1268 1 AER 1179. .

These are judgments of the Court. of Appeal. in England and although in
both instances the party at fault was the plaintiff's Sollcltorss whereas in the
instant case the defaulting parties are the Attorneys—at-Law hav1ng=the conduct
of the respondents case;hthe principies of law in so far as they have . been éealnltely
stated by that Court are of general application to this matter; -as the.rules in so
far as they allow either of thg parties to an action where there is—a-delégmof such

2 nature to seek the leave ¢f the Court to dismiss the action in event of the conduct

of the other party to the Suit.

- (See Supreme Court Practice 1973 Volume ‘1. Ordexr 1% Rule 1; Order 25

Bule 1, Order 3& Rule 2)

o e

It was contended before me by Learned Counsel for the resvonden»s that
W"'

I should refrain frcm tdk1ng the extreme course of grantlng the rullefs sought but e

rather ought to flg a time. grame Wlthlﬁ wnich the order sougHt shcqu take effect

if the respondents fall to comply with .the order mzdé on the summons . for Dlrectionsn
I do not agree with such a course, ths,elearly.does-ﬁot apply_to cages in which.there

has been exc9551ve delay.

For zs Lord Demning M.X., saidpin.the,McAlpine.cése_ (referred to supra) .
pE. 243 G:

"When the delay is prolonged and inexcusable and is such as to do
grave injustice ‘to ome side or the other or to both the Court
may in its discretfon dismiss the action straight away, leaving
the plaintiff (defendant) to his remedy against his own solicitor
who brought him to this plight; Whenever a solicitor; by his

g Foo
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inexcusable delay, deprives a client of his cause of action

the client, can claim damages against him; as for instance

when a solicitor does mot issue a Writ in time;, or serve it

in time or does not remew it properly.”

Cases involving situations where an Attorney-at-Law is dilatory in
prosec@iing a claim such as in the instant case in my view also can properly be
included in this category referred to zbove.

On an examination cf the record and in the light of what Iuhave sought t6
express zbove it is clear that the directiocns of the Court in so far as. it laid
down a condition which required an exchangé of documents by both sides in order
to 1eadlto & proper idegtification of the issues to be reeolveﬁ at the cqngo;idated
hearing of the:acfions cougpled wi#h the total failﬁre on the part of the respondents
to comply with such an order which has resulted in the matter not proceeding to

:_é.;rigl stage. Such ié the nature qf the comnduct on the pa;; of the respondents
in:gnggr as it relates to 2 p;osepﬁﬁion of their claims in A8/1983 and A11/1983.
it ﬁag;be mentioned in passing that,tﬁere has aiready been a notice of discomntinuance
ﬁiiéé‘in the former action.

ﬁegdless,-to say, the total inaction on the part of the respondents to
prosecute the claim in.A11/1983_by their neglect at compliance with the order
ﬁadé by the Court is of such 2 nature that even without the application of the
relevant fuless falling as it does within what. on : the evidence clearly amounts
to an .abanconment of . their authority to actively bring the matter to a stage where
the issues could be .identified znd the cause determined, would lead a Court
examining the matter to invoke its inherent jurisdiction thus bringing the matter

‘to,g.finality and cismissing the action for want of prosecution or striking out the
claima |

To aliow any other,course to be adopted would in my opinion be tantamount
to causing such conduct as is evident in this matter to go without judicial sanction
and would result in a license being given to litigants through their Attorneys to
treat an order of the Court withkimpunity and would equally lead to a-grave injustice
being done to a party who by theif'conduct is concerned with having his claim
prosecuted expeditiously.

Accordingly, in the light of the above reasons, this Court is. left with
no other course than to grant the reliefs sought in both summonses with such order

for costs to the appllcants 2s prayed for.
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